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A party “cannot, be allowed: in equity 
to stand by and see his rights 
o infritged without complaining, 
but he is bound to prevent a 
permanent obstacle being put in 
the way of his + enjoyment of his 
rights > ies ii 
Acr IV or 1840. 
See Act XIV of 1859 qa) 
See Lsvidence (8) 


Acr XXVIII or 1855. 
See Iuterest (1) oe 


Acr IX or 1858, 


Section 58, See Small Cause Court (: se 


Act XI OF 1858, 


The powers given in s$, 2 
11, and 12 only accrue on the 
contingency mentioned in s. 9, 
and ‘the mere fact of a person 
being a purdah-nusheen does net 
disqualify her from claiming 2 
certificate under 8. 7 Si 


, \ 
Act XXXV or 1858. | » 





~~ 


_ Seotiéns 5 and @2. See De Lunatico 


go a a a) 


e Acr VIIL orel859. ° 


(13 Section 92 is not applicable to a case 
æ in which S having had his claim 
refused, sues to establish his right 

to certain property attached in 

. exgention of a decree by L against 

A S's proper course defined... 

©) THe privilege given in s. 7 to 

a plaintiff to abandon the excess 
of a claim, applies also to a case 
where the party comes in with an 
applfeation to cause an arbicration 
award to be filed 
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CIVIL. RULINGS. 
> 
` Poge. 
e ° ò A e Act VIIL or 1859. —( Continued. ) 
repeats 3) Where the righ title and interest 
See Act VILI €B.C.) of 1869 (5, in a decree obtained by L, the 
ACCRETION, BE , Ki ¿purchaser of land described as 
See Privy Council Rulings (15) “fakheraj against F who refused to 
è i give possession, is purchased by 
ACO VIRRCENON. 


T, and the land is intermediately 
relinquished to the zemindar by 
F, as if it was mâl land, and 
the claim is investigated. under 
—— S. 229, HELD, that the plain- 
tiff is entitled to possession ; but 
-the question whether.the land is 
Jakheraj or mâl will be for “deci- 
sion if the zemindar should bring 
a suit to assess or resume the land 


(4) Under s. 230, a party dispossessed ` 


in execution of a decree to 


which he is not a party, may > 


not claim to be restored on mere 
proof of bond fide possession, but 
he can, on such proof, call on 
defendant to prove his title  ... 


(5) A Court cannot under s, 
or s. 170 impose penal con- 
sequences on a party failing to 
appear, by passing a verdict 
against him, unless he has wil- 
fully refused to obey the order 
to attend, and his evidence is 
material ase or 


(6) Quere.—Whether the party must 
be proved by other evidence to 
have personally received notice 
of the order to attend, before the 

wOvisions of s. 127 or 

S. 170 are applied? ne aol 


C 7) Section 2 23 explained ., es 


(3) Ad application for a commission . 


under s. 175 ‘should be sup- 
ported by some reagon other than 
the mere distance of residence of 
the Witness. A commission is re- 


sonable if the witness is a stranger, ` 


but not if he is a servan of “the 
party applying J 


eee 


(9) An application under s. 119 by one 


of several defendants, re-opens the 
, case against all the defendants, 
and the plaintifs appearance to 
eppose it is a step taken to keep 
the decree in force at 


a a 


2t 
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127 


58 


114 


163 


165 
204 


253 
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» Acr VIII or 1859.— ( Continued.) 


(10) In a proceeding under s. 208, 
the Court has not the power to 
‘determine who is the representa- 
tive of a decree transferred by 
operation of law where there is a 
coneest about it T wie 

(11) A mortgagee’s possession is not 
adverse to the mortgagor; and 
possession through a mor rtgagee is 
sufficient for the purpgse of bring- 
ing a claim under s. 230 . 

(12) Wherea plaintiff having under 
s. 97 asked to withdraw his suit and 
bring a fresh one, and the Moonsitte 
gr anting the player inadvertently ° 

> ' omits to record the a He 

for a fresh suit, and subsequehtly 
makes an order giving the per- 
mission, HELD, that there is nothing 

_ to prevent his passing such an 
j order, it being in the nature of 

h review of the original order... 

A plaintiff cannot bring a fresh. 

suit on the same matter under 

s. 97- unless he can show the 

Courts permission to withdraw 

the first suit . 

(44) A chum ‘oder a“ S 246 with- 
drawn cannot he revived; and 
the claimant if in possession, and 
proving nò hostile act on -part 

. of the opposite party, bas no 
‘vause of action 488 

Section 2. See Privy Council Rulings (13) 

Section 7, See Privy Council Ruling gS (7) ° 

Section 73. See Intervention (1) 

Sections 141 and 354. See Amendment 

of Defence (1) 
See Procedure (7) 


305 


373 
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Section 146. See Procedure (1) i 


Sections 195 and 121. See Set-off (2) 
Section 198. See Stamp (2) 
Section 200. See Full Decl Rulings (X) 
Sections 204 and 206. See Procedure (8) 
Sections 207 and 208. See Procedure (FP 
Sections 210 and 211. See Execution oo 
Section 237. See Jurisdiction (3) 
Section 246. See Appeal (1) (2) 
ic eS See Evidence (6N, 0777 
See Execution (8) 
_ See High Courts Act (1) 
See Juristiction (11) 
See Limitation (14) 
See Certificate of Sale (1) 
See Full Bench Rulings (5) 
yee Procedura@g) . 
See Arbitration (4) , 
See Jurisdiction (12) 
See Arbitration (5) 
See Appeal (6) 
See Decree (7) 


Act X oF 1859.. ¢ 
Section 23 Clause 6. See Jurisdiction (19) 
Section 196. See Appeal (2) _ 


thle” = a 


L] 


Section 254. 


Segtion 256. 
Section 325, 


Section Bor, 
Section 347. 
4 Section 376. 


‘Act VIU OF 1865., 


; l Page- 
| Acr XIV oF "1859. s 
Where uuge in certain pro% x: 


ceeding under Act IV of 1840 e 
writes to the Magistrate to leave 
. - certain maliks not in possession of 
- a certain dah in dispute to 
their civil remedy, and the Magis- 
trate orders the Judge’s letter to ° 

' be put up with the record, HELD, 

that this is not an order in the 


sense of s. 1cl7. 316 
Section-1 Clause 5. See Full Bench - 
Rulings (7) 
Section 1 Clause 13. See*Caus® of- ` 
i Actign (4) 

Section 2r See Limitatipn (2) 
: . See Privy Council Rulings o 

; Section 11. See Limitation (4) 


See Purchaser (1) 

See Privy Council-Rulings (14) 
See Act XXV of1861 (1) 

See Onus Probundi (7) 


€ 
Act XXVI or 1860. a 


(ł}) An inquiry under——is conclusive 
for the purposes of a certificate; 
but the right to recover moneys. 
by a regular.suit is not affected... 

(2) The Court is bound under —— to 
give a certificate to the person 
making out a „title, and- when: 
parties are not agreed as to facts, ë 
to try the issues in the ordinary 
way sits ie wee. 476 

See Appeal (5) 
‘See Certificate of Adminis- 
tratzon (1) (2) 


Acr A or 1861. , T 
Ction 11 does not apply toa case 
in which tbe purchaser at an exe- 
cution-sale was not'a party in the 


o ° original suit s. 
Section ll. 


Section 14, 
Section 15. 





. 812 


. 233 
See Act VIII of 1859 (1o)e 
See Appeal (3) > 
"' See Execution (1) (7) (8) 

` See Mesne Profits (1) 


Section 27. See Special Appeal (1) (8) 


Act XXV òr 1861. ° °? è 


An award under s.” 318 e= is no 
bar to a possessory action under 
Act XLV of 1839 s. 15 12 


aan 


In a suit by a purchaser aina i in 
virtue of s. 16—-—, where defend- 
ants , allege they have’ , been 
holding under a howlah poftah, it 
is open to them to prove that 
they are howlahdars, although 
they fail to prove the howlah 

M pottah which they set uj® — .., 

`. See Resident Cultivator ( 1) 
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a Judge from exercising his dis- 
cretion in the matter of costs 


+», 

















« See Declaratory Suit (1) 
See Jjuradur (1) œ» 
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Acr XI or 1865. x Act VI or 1871. 
Section 6. See Special Appeal (1) * See Ministerial Officer (1) 
Acr XX or 1866. e Acr VOI or 1871. 
Section 17, See Original Jurisdiction (3) Section 17, See Ivegistration (8) 
See Megistration (4) e 
- Section 50. See Registration (2) Act LX or 1871, 
Aor VII (B.C) or 1869. . Section 27. mee eaeon (17) 
(1) Where in a suit under s. 82 ; Acr I or 1872. 
a question as to area is raise ae y 2 Š 
merely as subordinate to the issue PECHOD AS (PER EUdERCRN T) 
without any dispute as to the rela- AGGUN è 
i tionship of Igndlord and tenant, i 
the case éloes not come within the Where plaintiffs tell the Court that 
pravisions of s.102 ... Pigg 15 tbeir principal witness has not 

(2) Where the question is as to th been summoned, though they 
amount of rent, but not as to the had ample time to ensure his 
right to vary the rent, the case attendance, but give no definite 
does not come under g. 102 as 15 facts showing whether or nog the 

(3) Section 21 ‘does not impose upon Witness is evading service, and 

e the tenant an absolute obligation their application is not verified by 
to pay 12 per cent. interest when oath or solemn aflirmation, HELD 
the rent is not paid... ... 128 that the Court is not jystified in 

(4) The object of s. 29 defined .. 329 granting an we. §=243 

(5) —— s. 27 does not apply to a suit See Procedure (1) 
for abatement of rent owing to 
having been dispossessed of two ADMISSION. 
mouzahs included in plaintiff’s (1) A party claiming under another 
lease for which separate rents were who has made $ as to a trans- 
fixed one wee vee BAT | action to which the other was a 

(6) Application of the word “jurisdic- party, may allege and prove that 
tion” in S37 one -- 885 the s were made fraudulently, 

(7) The sale of a portion of a tenure and show the real nature of the 
involving a distribution of the rent transaction .. 112 
over two parts does not amount to (2) Quere.—W hat is the cffeet of ——s 
a change of rent within the mean- made by a person who subsequently 
ing of s. 4 iiy .. 419 adopts another, in binding the 

(8) Sections 3 and 4 apply also to person adopted ? te: aa 
invalid lakheraj grants resumed # (3) Where the Lower Appellate Court 
a time subsequent to the perma- gives effect to certain'supposed— zg 
nent settlement eve 466 without noticing matters noticed in 

Section 18. See Enhancement (8) S the first Court's judgment as having 

See Onus Probandi (9) occurred subsequently to the——s, 

Section 27. See Arbitration Award (1) neLp, that the Lower Appellate 

See Jurisdiction (19) Court's decision is erroneous and 

Section 30. See Limitation (13) must be reversed wwe 450 

Section 58. See Limitation (15) i See Tient Suit (1) 

Section 101. See Procedure (10) "e 

Sectiðn 102. Sef Co-sharer (2) ÅDOPTED Non. é 

See Execution (4) See Privy Council Rulings (8) 
See Jurisdictio® (2) (8) ADOPTION, ; 
ws See Admission (2) 
Aor IT pee | ADVERSE POSSESSION. ° 
See Appeal (3) Where A holds under B's tenmt, 
it is not ——~; and if he continues 
Act IV (B.0.) or 1870. | i to hold, the presumptic is that 
\ See Minor (3) he holds as before. If setting up 
a title to any portion of the pro- «a 
erty, he obtains a deereg against 
Acr VII or 1870. : Bs “alleged tenant, this gives B 
There is nothing ins. 12 to preclude a cause of action against A ii. 8393 
206 
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(2) Where land attached under a rente ' 
decree, is on application released 
from attachment by order of a 
Court of competent jurisdiction, ; 
this order ‘is not subject to —, -~ 
and can only be impugned by a 
regular suit ... ite ae 

(8) Execution proceedings while Act 
IIX of 1870 was in force, under a 
decree transferred to the Civil 


See Cause of Action (5) 


Air anp Liext. . 
See Prescriptive Right (1) 


@ 
ALIENATION, 


An = by a widow is not void by 
reason of inadeqnate considera- 
tion, bat is voidable by the heir 


on his offering to pay the real 
consideration ia 
See Hindoo Law (3) 


Court, are subject to the Civil 
Procedure Code, and, an order 
passed thefein is appealable under 







`. See Hintloo Widow (1) 
See Joint Family Property (9) 
See Privy Council Rulings (53 (6) 


Act XXIII of 1861 s. 11 . 9l 
(4) An. abates where the repre- 
sentatives of a deceased appellant 
fail to prosecute the within 
the time allowed by the Court ... 267 
(5) An lies from the resugt of an œ 
' ` inquiry or omission to make an 
inquiry under Act XXVIT of 1860 312: 
(6) Where a Judge on the non®appear- * 
ance.of the appellant, goes into 
the merits of the case and gives 
judgment against the appellant,- 
the === must be considered as 
dismissed for default of the 
. appellant in appearing; and an 
application for re-admission is not 
one for review, but must be enter- 
tained under s. 347 
(7) Where in a suit for arrears of rent 
two of the defendayts plead trans- 
fer to one M A, who intervenes 
„and in the decree is made jointly 
liable for costs, the Judge is in 
error to allow the three appellants 
. to appeal together. Their joint 
‘ought to be treated as two 








ALLUVION. 





See Estate (1) 
See Privy Council Rulings (11) (*5) 


AM-MOKHATAR, ' 
See Onus Probandi (2) 


AmenDMENT OF DECREE. 
See Jurisdiction (4) (5) 


ÅMENDMENT OF DEPENCE. 


Where the principal defendant, after 
the evidence of both parties, 
applies to file an amended written 
answer raising a new question, the 
Moonsift should, if the question is 
the real one between the parties, ` 
amend the issues in order to its 
determination 

See Procedure (7 


425° ° 


208 
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° separate s is wv. 443 
ÅNCESTRAL PROPERTY. See Arbitration (4 ; 
Where mortgage bonds in respect of ` See Full Bench Rulings (3) 
~- are executed without proper See Notice (1) 
enquiry as to the necessity for the See Review (2) E 
loan, and the plaintiffs, then minors, See Summons (1) 
were not properly represented in 
the suit on aoe bonds ] which APPELLATE COURT. 
an éx parte decree is obtained, ~ , aie a : ras 
HELD, that the bonds are invalide `” (1) ice ee Hilla Sack ee 
against the plaintiffs, and a decree the grounds on which ie does S0; ‘ 
so obtained cannot be presumed to where thisgis not done, and the 
be valid as against the minors 120 : 
ON Judge hus left the counfry, the * 
See Auction- Purchasers (1) High Court remands the case to 
See Privy Council Rulings (3) (13) S aadi 
- 5 be heard in appeal de novo s.e 403 
(2) Where an——refers an appellant 
APPEALS to a fresh suit, the order, if 
(1) Where two suits are brought by - accepted by the parties, is binding 
diffesent parties claiming different on them eo 440 
interests in a certain share to set l d 
= aside the sale of that share, and ARBITRATION. 


+ 


only one party appeals, and the 
sale is set aside, the decision must 
` be considered as setting aside the 
sale of the whole of the share °. 77 


T a. e P 
ARD a 


a y A 


(1) Where parties agree to refer the 
question of title to ——, it is 
implied that possession vill be 
given up if the decision be adverse 


„$: 
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e è e Page. f Page’ a 
Anpirration.—( Continued.) ÅUCTION-PORCHASERS.—{ Continued. ) s 
` to the defendant. If defendant (3) An in execution of decree, 
a refuses to deliver up possession, a though the decree-holder, must 
new cause of action arises, and one ẹ be considered as a purchaser for 
different from any mentioned in value Sei si .. 223 
Act VII (B.C) of 1869 s. 27 ... 19 See Decree (8) ` 
-- (2) Nothing passing between the parties See Enhancement (3) 
to a suit in an attempt at —— or 
compromise ought, to affect the AUCTION-SALe. 
merits of the case as eventually See Aution- Purchasers (1) 
tried before the Court wee. 172 See Procedure (6) 
(8) No presumption can be raised 
e ginst a party ,from his refusal B 
to withdraw from the determina- Brunn: . 


: tion, and sul®nit to g= 


(4) Where aë Moonsiff ordering objec- ° 


tions to an award to be filed 
in'one day instead of ten, delivers 
judgnient on the merits in accord- 
° ange with the award, such judgment 
is not one under s, 325 Act VIII 
of 1859, but is open to appeal ... 
*(5) An ‘award of arbitrators is not a, 
nullity because it has not been 
filed in Court under the provisions 
of Act VIII of 1859 s. 827 ws 420 
See Act VII of 1859 (2) 
See Jurisdiction (12) 
See Privy Council Rulings (2) 





e ARREARS OF RENT. » 


See Privy Council Rulings (14) 
See Sale (1) 


ASSIGNES. 
See Execution (12) 


ATTACHMENT, 
An 





more than nine years ofd, 
in execution of a decree more 
than twelve years old, the Court » 
: in the absence of other informa- 
tion assumes has been removed, 
and that the execution-proceed- 
ings have come to an end 
See Appeal (2) 
See Full Bench Rulings (1) (2) (8) (7) 


418 





e (1 
Aucrion~PuRCHASERS. 
(1) The of ancMtral property 


canflot protect themselves by rely- 
ing on an ex parte decree and 
o execution-sale, after receiving dis- 
tinet notice *that tthe mother of 
the plaintiffs, minors, challenged 
the validity of the entire proceed- 


gs sas nian 
(2) ata sale in execution of an 

ex parte decree may retain their 
purchase notwithstanding that the 

validity of the sale is contested, if 

notite of such contention was not 

` conveyed to them before the sale 128 


120 








See EstojMel (3) 


° See Joint Family Property (13) 


BENEFICIAL INTEREST. 


See Original Jurisdiction (1) (2) 


311 Bonp-Deert, 


Money lent is recoverable notwith- 
standing there is no express condi- 
tion in the bond to the-effect that 
it would be recoverable in the 
event of dispossession by a third 
party. But where the money is 
found to have been borrowed by 
defendant’s husband on behalf of 
the family with the tacit consent 
of the other members, the plaintiff 
can recover from the present 
defendant only hershare of the debt 

See Security (1) 
Bounpary. 


(1) The holder of a tenure is entitled 
to possession of all land comprised 
within his——line, even though it 
exceeds the quantity alleged by 
him to be comprised therein 

(2) In a——dispute if there is room for 
ambiguity as to the direction of 
the —— line, it is important to 
see what has been the conduct 
of the parties since the line of 
pillars was decreed as the ——, 
and the survey map, if there is 

> one, must be taken as evidence, 
and the settlement, if any,emade 
by one of the parties must be 
taken into account a 


BREACH or Contract, i 


e 

Where a party, after executing a 
bynaputtro and receiving part of 
the consideration-money, sells the 
land to others, such sale is vitl- 


ated if the vendees are aware of 
the contract sae 
Burnas, ` 
See Lessee (1) 
BUTWARAR. 
See Rent Suit (2) « 


e 
d 


484 


243 








as against the present defendant e 
on the same and might thén 
have made his present claim but did 
not, cannot bring a second suit on 
the same for that purpose... 
(4) In a suit to recover a share in pro- 
perty claimed as by inheritance, 
the counts from date of dis- 
possession, Act XIV of 1859 s. 1 
'. _ él. 18 is not applicable sie 
(5) ‘Where an agent renders an account 
after his agency comes to an end, 
and a balance is struck and agreed 
upon as due by him to the princi- 
pal, this balance may constitute a 
against the agent a 
(6) Where the compensation- money for 
putnee land taken for publicspur- 
poses is in deposit with the Colles- 
tor without specification of shares, 
the putneedar's against the 
zemindar arises when the former 
seeks to obtain his share and is 
prevented by the zemindar’s not 
joining him 
See Act VIII of 1859 (14) 
See Adverse Possession (1) 
See Arhitration Award (1) 
See Decluratory Decree (5) 
See Jurisdiction (1) (15) 

















see Privy Council Rulings (13) 


See Proprietary Tille (1) 
See Res Adjudicata (1) 


CERTIFICATE OF ADMINISTRATION. 


(1) Where a person had no fixed place 
. of residence at the ‘ime of his 
death, the Judve’ of the district 
in which his.debts are has author- 
ity to grant ù 
(2) It is not necessary that a list of 
"debts should be filed before a — 

can he granted 





CERTIFICATE OF SALE. 


= :  WhereaJ udge countersigns a -—— in 
the following ter ms:—“HP having 
made the purchase for ‘Rs. 700 
stated that he made the purchase 
for D,K,” whether he accepted 


t . 
s à 
s Í e 
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144 


270 


309 


370 








>° See Conveyance ( Do 


CIVIL COURT ÅMEEN. 


See Right ee Action ( ® 


CLAIM. 


See Act VITI of 185%(14) 
See Procédure (3) 


CLOSURE oF Court. 
See Limitation (7) 


CoLLECTOR. 
A 





the burden of proving his claim 
to property in his custody by 
illegally seizing such property 

© 


COLLUSION. 
See Sale (1) 


CoMMISSION, ; 
See Act VIII of 1859 (8) 


e 
COMPENSATION’ , 


e Rate of where land held in put- 
nee is taken by Government for 
public purposes ius 

See Cause of Action (6) 
See Deed of Sule (3) 
See Valuation of Suits (1) 





ConguGaL Rigats. š è 


(1) A decree requiring a wife to return 
to her husband is not illegal, and 
is in conformity with whatés asked 
in.a suit for restitution of 

(2) Where a decree for the return of 
plaintiffs minor wife md, certain 
jewellery from illegal possession, 
is upheld in appeal, the Lower 
Appellate Court can only &njoin 
defendant to abstain from putting 
any obstruction in the way of the 
wife returning to her husband 





CONSIDERATION. o @ 
See Kubooleut (2) ; 


cannot extricate himself from 


? e . ° 
vi ° ÙNDEX (CIVIL RU LINGS). Tr 
ô e e @ 
. n Page. . i Lages 
` oe 8 UERTIFICATE or SALE.—( Continued.) . i 
Cause or ÅCTION. eD K as purchaser; and on a i 
(1) The fact that a defendant's title second sale being necessary, . 
rests on different and distinct e whether the difference of price 
transactions supported by distinct became recoverable from the . 
and separate evidence, does not apparent first purchaser 80 
necessarily imply different causes i ° 
of action 103 | CHAMPERTY. 
(2) Where a zemindar refuses to regis- A suit by the purchaser of the interest 
ter a transfer on tle application of in certain property alienated by 
a purchaser, the latter’s arises A N to cai order to. meet ‘thie 
from the time of such refusal, and expenses necessary for its recovery, ' 
not from the time when his title is based onsa transaction whith 
accrued by Lie purchase Ret) is void ,as, cong ary to, publio 
(3) A party who baggd a previous suit policy «s 44è 


228 


370 


92 


® © 4 ż 
“pase 
fot bd a 
Bo Bou ast Ween taka eee 
b 
¢. 
a a 
Const Rvcrion. 
. See Privy Council Rulings,(12) 
« © : s : 
e CONTRACT. 


‘ A party to .a cannot get rid of 
it by suggestions that it is uncon- 
: scionable, &c., made at the last 
stage of the case, and not raised in 
. the Courts below, or in the grounds 
of appeal ses 

See Jurisdiction (1) 

See Marriage (1) ` 





Contract Act. _ 
Section 74. .See Deed tf Sale (3) 


CONTRIBUTION. 


(1) Where a shareholder suing to 
. recgver———~s, relied on the sudder 





' jummas of the villages to which 

his claim related, and the Court 

° — conSidered that the zemindar’s col- 
lections were better evidence of 

the proportion payable by defend- 
‘ant, plaintiff was permitted, in 
appeal to the High Court, to with- 
draw his suit, with a view to bring 

a fresh action aoe 

(2) Where in the original suit decreed 
for possession of certain accreted 
lands, there is no plea that the 
lands are in the occupancy of the 
answering glefendants in any other 
way than under their zemindaree 
title, the liabilitiesin h suit for 

j ‘brought by one of them must be 
awarded by making each party 

pay according to their shares in 

the parent zemindaree ... sas 

(3) In asuit for paid in satisfactiin 

of a joint-decree, the defendant 
is not liable to recoup the plain- 
tiff, if he had subs*antially no 
interest in the subject of the for- 
mer suit... vee ae tee 
Where to prevent a sale, plaintiffs 
mother paid the rent of a portion 
of a talook which she claimed 
gender a wil], and sued to recover, 
and the suit abated by her death, 
HELD, that her interest was such as 
entitles plaintiff’ tò recover from 
the shareholders the money she 
paid to save the talook 
See Right of Action (3) 


=- @ t 








(4) 


ena 


- CONVEYANCE. 


Whae N alienates to K a moiety 
_.. Of his title and interest in certain 
' popa under an ekrar to enable 
im to meet the expenses to be 
incurred in its recovery, 
ekr@r is not a present transfer, 
but.an agreement to transfer so 


Puge. 


317 


© 
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ConvEYANCE.—( Continued. ) 


much of the property as may be 
recovered, and plaintiff who pur- 
chased from K cannot recover 
against the principal defendant, 
the person in possession, who wag 
no party tothedeed = a, 


ene 


Co-Owners. 


Where one of two 





, not joint,- 
cultivates the land with the 
acquiescence of the other, the, 
latter cannot claim ashare of the 
profits, but only, his proper share 
of rent 1 


EE) eon oon 


: Co-Saagzr. 


163 


(1) A 





~cultivating a portion of an 
estate belonging to himself and 


the other shareholders, is pro , 


tanio their tenant 


(2) Payment by a——— for land belong- 


ing to other shareholders culti- 
vated by himself is rent, anda 
snit for it comes under Act VIIL 
(B.C.) of 1869 s, 102 


(3) A —— in an estate is not com- 


Costs. 


Where a decree viving—— 


petent to measure the lands of 
the tenants 


«oe eam LES 





is reversed, 
no express order is needed for 
the refund of the ==, Interest 
is awardable on —— to be go 
refunded 

See Act VII of 1870 (1) 

See Review (1) 


209 Court Pres’ Act. 


272 


this > 


! 
i 


Where D. applied for 


letters of 
administrátion in respect of certain 
securities, and claimed exemption 
from the duty prescribed by the 
sch. 1 cl. 11, on the ground 
that her right having been 
declared by a decree of the High 
Court, she ought not to be required 
to obtain such letters, meLDo'that 
the duty must be paid, theræbeing 
no ground for exemption 





Cross-ArrEaL. 
When two parties to a suit appeal, 


so that the one appeal is but the 
of the other, there ought® to 
be only one final decree oO 





tet 


Cross-Sutt. 


See Set-off (2) 
De 


DAKHILAS. 


J 
d 


See Evidence (3) « 
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258 


385 


49 


294 
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. è i ; Page.. 
e Damages. ` Px 
(1) —— for:a breach of contract in ' 
' refusing to-let a pottah be regis- 
tered, though not necessarily the 
-same as for keeping a person out 
`. of possession, would yet be. the 
losseto plaintiff by the contract 
not having been performed .... 107, 
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i . Page. 
Decuaratory Decrne.—( Continued.) * ‘* 
possession of M’s share off 
the strength of his wife’s auction- e . 
purchase, gets an ikrarnamah from *° : 
° M’s sons relinquishing their i 

rights inherited from M in his 

favor, and has his name recorded 

in the towjee as proprietor, HELD °- 


(2) In a suit for for a false 
. - charge of defamation, the essen- 
tial question is whether the com- 
plainant had reasonable ground 
for complaining, Malice is inferred 
from the absence of reasonable 





ius ... @ 177 


that plaintiff having been in pos- 
session from the time of the con- 
veyance by J 8, there was no 
need to take out execution of the 
foreclosure decree, the expiry of 
which cannot deprive Ifim of this 
title toa »iefendant’s con- 





cause as sas 
i See DefaMation (1) duct in tite mutation,proceedings 

See Ejectment (3) ae *being sufficient cause of action... 3865 

_ See Trespass (1) E See Rights (1) 


Dacuaratory Surr, Ko 
(1) Quere.—Would proof of Adverse 
possession for more than twelve 
years be sufficient for the main- e 


DAUGHTER. 
l . See Hindoo Law (8) 


DECLARATORY DECREE. 


(1) The refusal of a Deputy Collector 
to proceed with the sale of pro- 
perty which a decree of the Civil 

ourt declares plaintiff has a right 

to bring to sale, does not give a 

- fresh cause of action for the pnr- 
pose of obtaining a -———, though 
it may be good ground for asking 
the exercise of the High Court's 
extraordinary powers... ove 

(2) No suit will lie for the simple pur- 

+ pose of declaring the rights of 

.. persons who are not parties 

, thereto jae te ae ve 
(8) Though plaintiffs fail to establish 
~ their title.to land in the way they 
state, yetif they have admittedly 
been ‘in possession for . more 
than twelve years, other titles are 
extinguished, and plaintifis ought 

to have the declaration sought ... 

(4) In a suit for declaration or confirm- 
ation of plaintiff’s title to the 
office of odhikaree of the Difloo 
Sastur, defendant's statement 
claiming to be odhikaree ande 
ageging that the headship was 
situated elsewhere, is asserting 
an adverse title Sufficient to 
justify a — TE ee 

(5) In a suit for declaration of title 

' and confirmation of possession, 

e where M's rights and inter- 
ests in land previously mortgaged 
` to three persons, are purchased by 
defendant's wife under a decree of 
Court, and one of the three 
mortgagees, prior to a decree in a 
suit for foreclosure subsequently 
brought, sells his interest to JS 
who sells it to plaintiff’s father ; 
and defendant failing to obtain 


s Å. 
d e 
. 4 





tenance of a suit for declaration of 
title ? eas ie aah sas 
(2) Where there has been a clear dis- 
pute as to title, a =-= igs main- 
tainable whether plaintiff's pos- 
session has been disturbed or not 
See Onus Probandi (8) 


DECREB, 5 


(1) Where the words of a ——~ can 
be completely interpreted under 
3. 137, Civil Procefure Code, and 
ean only be brought under 
s. 196 by a reference to cer- 
tain words in the plaint which are 
not in the ——, the is only 
one for the mesne profits iclaimed 
(23 In a suit to nullify a ==- con- 
firmed in appeal, the plaintiff 
must prove that the itself 
was tainted with fraud and a 
mere colorable proceeding me 
(3) A — honestly obtained against 
a -person as shebait, is binding on 
his successor re ass ae 
(4) Payment in satisfaction of 1»—— 
afterwards split up into shares, if 
made through the Court and While 
the - js entire, ought to be 
set off as®in satisfaction of the 
whole Wake. fas cs 
(6) The omission from the schedule of 














2 plaint of the boundaries or other œ 


specifications ofe» land, does not 
exclude from the operation of the 
matters strictly claimed in 
‘the plajut and referred to asguch 
in the——— ooo eee aaa wee 
(6) Decrees between parties may be - 
most forcible evidence of title, 
but scarcely of possession unless 
in a form detlaratory. of posses- 


sion... Bee aot eos BEE 





* e 
Decre, —( Continued. ) 
e (7) An ex parte —— is open to review 


under Act VIL of 1859 s. 376 ... 


(8) A bond fide purchaser of the 


rights and interests of decree- 
holders in a sold in exe- 
cution, is entitled to the proceeds 
of the purchased —— free from 
any trust or obligation in favor of 
the assignees 
A for rent at a certain rate 
isnot conclusive proof that the 
land was held forthe years to 
which the —— relates at that rate, 
until it has bedh exequted 











(10) The Court has no power to giye 





interest in executing a 
containing no order for interest, 
and such a cannot be 
reformed by means of a miscella- 
neous appeal one he 
See Conjugal Rights (1) 
ee Cross-Appeal (1) 
See Enhancement (4) 
See Evidence (4) 
See Execution (2) (3) (7) (9) 
See Procedure (4) 
See Registration (1) 





eae 


: 
DEED or SALH. 


‘tered bond, it must 


(1) Before priority can be given to a 


registered ~~ over an uhregis- 


whether the purchase on the latter 
document was followed by pos- 
session at the time of sale sie 


(2) Where plaintiff in a suit for decla- 


ration of title, can only produce 
an unregistered —-—~-, such kobalah 
cannot be given in evidence ang 
cannot affect property comprised 
in it 


e (3) Where a — is not executed 


within the stipulated date, an 
intending purchaser is not 
entitled to compensation under the 
Contract Act s. 74, unless he 
can show that he has tendered 
the purchase-money and the 
bond, together with a draft of 
the kobalah to the opposite party, 
who rgfused to m A at 


Degamarion. l 
In a suit broughte by a late mokh- 


tar and manager of a Mahomedan 
lady, who in a petition to the 
Megonsiff represented . that the 
manager had acted corruptly and 
in fraud... nee 
See Damages (2) 


DEFAULT. 


See Act VIII of 1859 (5) 
© 


be found. 
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INDEX (CIVIL RULINGS) 


De LUNATICO INQUIRENDO. 
(1) A Judge in a matter of lunacy 


(2) 


under Act XXXV of 1858, ought 
not to stop the proceedings on 
learning from the medical officer 
that the alleged lunatic is addicted 
to ganja-smoking, a f@m of 
intoxication believed by the Judge 
not to amount to lunacy, but 
should go ono satisfy himself as 
to whether the alleged lunatic 
is incapable of managing his 
affairs au see tee sive 
It is only after % man has been 
adjudged a Iygnatic after due 


e enquiry that the Court obtains the 


futhority to appoint a manager ... 


DISTRAINER. 





Page,e 


55 


417 


See Act VIL (B.C) of 1869 (1) 


Drvorcr. 


Dower. 


See Privy Council Rulings (9) 


See Jurisdiction (14) 
See Mahomedan Law (1) 


E 


HJECTMENT. 
(1) Where a co-sharer sues to eject a 


ENDOWMENT. 


(2) A suit for 


lessee holding over after the 
expiration of his lease at the end of 
1275, and defendant pleads a 
pottah from plaintiff’s shareholder 
entitling him to remain to the end 
of 1282, metp that as defendant's 
occupation to the end of 1275 
‘was in virtue of two separate 
leases, each co-extensive with the 
share of its grantor, he had not 
had exclusive enjoyment of the 
property by virtue of the other 
lease; and as plaintift had refused 
to grant anew lease after 1275, 
defendant had no right of occupa- 
tion as respects plaintiff’s share... 
brought in, plaintiff's 





e own right and on behalf of his 


(3 


` 


j 


co-sharer without authority from 
such co-sharer, cannot be enter- 
tained ee 
Where tenants are dispossessed of 
mouzahs included im their lease, 
may either give them a cause 
of action for damages or suspend 
the rent. In the latter case, the 
cause of action will not gise till 
the landlord seeks to recover rent 
See Execution (11) 





126 


S47 


See Privy Council Rulings (8) 


See Right of Occupancy (1) 
- * 


See Privy Council Rulings (1 
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A: Page. . e Page. 
- © ENHANCEMENT, ESTOPPET:. l 4 

(1) A zemindar failing to prove his (19 Plaintiff's deposition inaformer `; 
alleged grounds of -——~, cannot suit is not an — when no issue . 
obtain a decree for rent at a rate $ was raised on the point by the 
admitted by the defendant e 186° original Court in the present. suit 314 

(2) Where a notice of states all: ` (2) The fact of part payments having © -> 
the Brounds-required to be stated, been made does not conclude the - 
and the ryot has not been pre- tenant from saying that the land- 
judiced and the objection not pre- lord has no right to recover future 
viously urged thaw the grounds in rent ued TE ve 347 
the notice are inconsistent with (3) It would be inequitable to have 
those stated in the plaint we 203 anything in this country of the 

(3) The auction-purchaser of a kha nature of the old Iinglish docwine 
mehal seeking to enhance the rent, , of —— by deed. A party giving a ` 
of a tenant mygt issue a notice on kubooleut.nomifally in favor of A, 
him. He cannot sue on a jamma» eis not estopped from pleading that 

... bundee to the terms of which the he did not contract with A at all, 
tenant has not consented w. 207 and knew nothing of her oe 302 

(4) A decree of the late Sudder Court See Admission (1) 
fixing an enhanced jumma for a See Minor (2) -e . 
jote, passed before Act X of 1859, 
is not ineffectual by the fact of a 
no rents having been recovered. EVIDENCE, . À 
under it ' wae 243 (1) Jummabundee papers, for the year 

(5) The Court refuses to interfere with in respect of which rent is claimed, 
an Appellate Court’s decision in a made out by the officers of the 
sult for, where the notice person claiming the rent, are not 
failed to specify the grounds of ; but the of the putwaree 

distinctly ve, 256 as to previous collections corrobo- 

(6) Where in a suit for , the ryots rated by tbe papers of those 
plead that their relations with the years, is conclusive -in respect of 
zemindar are peculiar, the Court the claim sw 149 
should enquire into their status (2) A. plaintiff denying the executio 
and situation as compared with of document may adduce oral 
those of the ryots of the neigh- in support of his contention ... 184 
bouring lands eon 294 (3) The of a tenant deposing to ~~" 

(7) If a suit for = is decreed where the genuineness of dakhillahs, if 

the notice does not specify the not rebutted, is legally sufficient 
several holdings and the ——~ with to prove them ww. 264 
respect to each, the defendant is (43 A decree for a kubooleut for arrears 
entitled to have specified what the of rent is of the rent which 
enhanced rent for each holding is 404 the judgment-debtor is liable to pay 

(8) Defendant's plea ina suit for ə - only when he is called upon to 
of rent that the land is mourus- . execute such kubvoleut, not where e 
see, 1s no bar to his setting up the decree has not been executed 
that he has earned the right of and no kubooleut given s 273 
occupancy in the land a. 416 (5) Sunnuds on plain paper and unat- 

See Issues (8) tested, are not inadmissible where 
See Kubooleut (3) their authenticity has been estab- 
See Onus Probundi (5) °° lished in a previows suit beteveen 
© See Notice (2) (3) (4) (5) (6) the same ae -Nor should 
' . receipts sigularly filed be rejected 305 
a aa ae (GUA clan ander ‘Act VIlle of 1859 
See Original Jurisdiction (3) : s. 246, rejected on account of 
Error in Law. e. unreliable ig k i same foot~ = 
; ing as if there had been no ——, 
Rane see Special Appeal (8) anil the order rate it is on 
5 the merits and not on default ... 345 
An ~——®* does not necessarily mean (7) In determining a right to af odhi- 
` land, but may denote julkur rights, karee, ‘and the rule of succ€ssion 

\ &c, and even where land has to the office, previous judgments 
been entirely washed away, there ‘and decree involving instances in 
remains the wight to possession of æ which the right and customi were 
any alluvion re-appearing on the successfully asserted, areeadmissi- _ 
same site, and this right may be ble as —— under Act I of 1872 
i ọld ag QT aeaee aes won 117 3. 13 pee, 845 
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(7) Any question arising as to the right 
to execute a decree under s. 
203 Act VIII of 1859 against the 
private property of a judgment- 




















See Limitation (6) (9) (15) 

See Mesne Profits (1) 

See Original Jurisdiction (1) 
. See Privy Council Decree (1) 
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Bt , Page. Pag 
4VIDENCE.— ( Continued.) Exxcurion.—( Continued. ) z 

(8) The improper admission of a copy in a representative capacity, on the 
of a deposition is not ground for 2 sround that he had received the 
ee if a a Sed property of the deceased, or that it 

ides, to justify the decision ... i à i 

(9) a anes Act IV of ee ee 
1840, to which both litigants have mined during the proteedings 162 
been parties is —— on a question (8) Where of a decree against A, 
of possession ; ... 420 since deceased, is applied for 

(10) A thakbust map to which defend- against Bas 4 ’s representative, aud 
ant is nota party is not-admissible B replies that she holds the pro- 
as a we eas of pene a. 458 perty in her own right, such 
° E gon (1) answer is not a setting up of a 

See Decree (6) claim under Act VIIL of 1859 
, oe ted of ia (2) S 246, but is anganswer to an appli- 
ee Forgery (1) (2) 4 e cation under ss. 210 and 21], 
See full Bunch Rulings (2) tand the case comes under the 
ri Po 2) terms of Act XXII of 1861 
EE L OSSCSSION (= s. I] re T si s. 250 
eee Registration (4) (9) Where the Court’s judgment indi- 
See Remand (1) cates an intention not authorized 
— See Rent Suit (2) by the law, and not embodied in 
i See Wiiness (1) the decree, the Court executing 
has more reason to be bound by 
EXECUTION. ` the decree than the judgment ... 303 
. i . 10) A decree against a widow to the 

(1) Where in a suit for possession and effect that the money due shall be 
ee of title under a wusee- realized from prover pledged 
utnamah inr > N 
een grey al op Tg Page eg toe 
alleged by plaintiff been fraudu- executed against the property of 
lently taken out, during his her wminep aon’ cs ee . 63872 
ee sf Ms decree barred by (11) The statement of the defendant 

, @evp that the ques- that he has brought another suit t 
tion ought to be raised in a Court N this Paes res ae P ai a 
executing the decree, and not in a 1 aang oa eh pa 
separate suit j ist p 5 is no reason for staying of a | 

(2) Any act of the Court in the course decree for-ejecineni st ee. en 
of proceedings is an act done (12) Where the assignee of a decree 
keeping in force the decree  ... 31 obtanmg in the Deputy Col- 

(3) The fact that steps taken by & | lectors Court under cover of a 
deeree-holder to execute his | declaratory and mandatory decree 
decree, have been unsuccessful, e of the Civil Court, which latter 
does not show that he did not | decree was set aside in appeal, a 
proceed in a bond fide manner 3] |A suit is bronght against him to 

(4) A sale in — of a decree under | recover the money obtained by 
Act VIII (B.C.) of 1869 can be means of the —— proceedings, 
postponed at the discretion of the eLp that the judgment-debtor 
Court only when the postpone- has no title to recover the money 

nt is shoyn to promise benefit i e unless he can show that he was 
to the judgment-debtor ... .. 130 defrauded by the transaction, ... 406 

(5) Where a payment in satisfaction (13) A Court in executing a decree in 
of a decree is not cettified ‘to the a case appealed to the Privy 
Court executing the decree, the Council is not warranted in receiv- 
Court must proceed as if such ing a mere copy of the Privy Coun- 

. payment had not been made 150 | cil’s printed judgment as if it were 

(6) Where paymeiit in Satisfaction of a decree... ane Ge a. 444 
a decree is made to the judgment- See Act XXIII of 1861 (1) 
creditor, and he refuses to certify See Appeal (3) b 
itto the Court, he can be made See Auction- Purchasers (2) 
liable to refund it in an action 150 See Decree (5) (10) 


———— 


) ` Sce Privy Council Rulings (8) (6) 
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debtor who is a party to the suit 
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Bo -- | Page. s agg. 
s EXECUTION. ò Continued. ) = Frau. i Pes 
See Procedure (4) š See Limitation (13) ae 
See Right of Sale (1) See Ltegistration (2) . 
See Sale (2) 
EXEcuror. . Fut. Bexca Rurixe. l r ; 
See Original Jurisdiction (1) A pe as if ony expounds what*the 
fix-parTs DECREE. ` aw is, must have retrospective as » 
Where a duly authorized vakeel of well as prospective effect e 35l 
the defendant appgars for his client, 
and the case comes on for hearing, Furt Benon Rurines. 
the decree on such hearing is not (1) On an application under Act VIII 
an , even though the pleader of- 1859 s. 200, the Judge 
be not sufficjently instructed to ordered, the’attachment’ of cer€ain 
proceed with the case...  »..9 53 properties, and ghereupon sent a 
See Special Appeal (6) š precept to the Collector under 
i s "Regulation V of 1827, and ordered 
F him to hold tbe properties in 
Famy Cusrom., í question and two others in attach- 

In a suit for possession of an entire ment, and to appoint a pgrson for. 
talooka and certain shares of Pur- E eee and management of 
messur property, as joint famil ame, ; 
soberly o T the Mek. Hero that Regulation V ef 1827+ 
shara law, plaintiff’s case being ' was not intended to apply to any 
‘that by ——, the property was other cases of attachment oflanded 
jmpartible and was held by the property than those provided. 

` eldest member, nzo that this for in the Regulations mentioned 

custom was never a custom in therein, and the order was there- 
derogation of the law of the land, - fore made withoutyurisdiction ... 78 

but merely the usage of the family ; (2) An order granting a review of 

and that the property having judgment on the ground that new 
been partitionetl, and no custom - evidence had been discovered, can > * 

having been proved: restrictive . be questioned in special appeal on 

of a widow's right to succeed the ground that there was no 

to the allotment to her husband, enquiry or proof’ that the new 

plaintift’s claim is inadmissible ... 247 evidence was not within the know- 

ledge of the applicant at the hear- 

Finpines or Facr. ing, or could not be adduced by 

: e him before the decree was passed 84 

-See Special Appeal (5) (8) An appeal does not lie to the 

FORECLOSURE. ° High Court against an order of 
See Mortgage (2) (3) the Judge of a District Court 
neama O Gomi ange 6) a Somes poe te 
TORGERY, - ` k $ 
: ; anaes i 
(1) Where a deed has been proved á onary ee iis Oe: gee ` 
and attested in due form, a Court Regulation V of 1827 s 3 u 262 
is not justified in finding from such (4) Where the contract between a 
circumstances as the inadequacy . mortgagor and a mortgagee pro- 
of the consideration-money thats vides for the payment of the prin- 
tle deed has been fabricated ... 181 cipal sum on a specified date and 
(2) A person asking to have a deed ' forthe payment iu the meantime 
suid to have been executed by him of interes thereon, the morteagor 
declared to be a » ought to cannot have a partial eden HOH 
present hinself forexamination... 181 of the property under Regulation 
y s 7 T of 1798, which was not intended ° 
ORM OF NUIT. (s. 5) to“alter”the terms of a 
A suit brought fór declaration of contract settled between the par- 
righ® to have certain property ties except as regards eillegal 
’ sold by a Deputy Collector in exe- interest. Should the mort@agee 
- cution of a Revenue Court's decree, consent to allow the principal 
cannot be treated asa suit to esta- sum, or part of it, to be paid off 
blish the lign which plaintiff has. before the time fixed, he would be 
obtained on the property and to entitled when agreéing ġo this to 
bring it to sale for the discharge make the payment of interest a 

, „of thaé lien we «7 condition of such redemption .,, 887 
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a * (5) Hero (confirming the judgment of Hrrp that the order of 28th March 
. ° .  Phear, J.) that the party pur- 1859 was wrong in ordering 


(6) A special appeal -does 


Ro 


chasing at an execution-sale under 
the Civil Procedure Code, in the 
character of an agent, cannot be 
made liable as a principal: and a 
proceeding upon the contract 
under s. 254 in such a case must 
be taken against the principal ... 
not lie 
from the decision of the Lower 
Court ,on & regujar appeal in a 
suit of the nature ‘cognizable by 
Courts of Small Causes oes 
In 1852,¢ K sued A and M, to 
recover the amount with interest of 
a bond executed by M. (who was 
A's general agent) in the name of 
H qh the permission of plaintiff 
for the purpose of paying off the 
debts of A. The Principal Sud- 
der *Ameen decreed the case 
against M with costs and released 
A from K’s claim. In appeal to 
the Sudder Court, the plaintiff 
obtained a decree with interest 
and costs against A as well as 
against M. Io execution, K 
prayed, on 2nd December 1858, 
for the attachment and ‘sale of 
certain estates. A notice having 
been ordered to issue, K repre- 
sented thag the judgment-debtor 
was attempting to alienate her 
estates, and prayed that orders 
might be passed to prevent alien- 
ation of the estates mentioned in 
her application for execution. A 
process of attachment was issued 
accordingly on 28th March 1889, 
but without security being first 
demanded, as prescribed in 
Regulation VU of 1825 s. 7. In 
September 1861, one B A who 
had objected to the attachment, 
petitioned the Judge and obtained 
an order dated lth September 
1861, releasing the attached pro- 
perties as þeing his in virtue of 
a hibbanamah from A and in his 
possession. From this order K 
appgaled, but thé appeal was 
struck off on 29th November 
1862. On review: the first order 
was upheld, but it was declared 
that this would nof be a bar to a 
regular suit, She accordingly 
‘sued for a reversal of the Judge’s 
Srder, for the cancelment of the 
deed of gift as being collusive, 
and for the sale of the property in 
question as that of her judgment- 
debtor A. The suit was decreed, 
and an appeal preferred to the 
High Court : 


Hias Court's Act. 
Where a Sub-Judge does not con- 





(2) A 


attachment without first requiring 
security ; but the irregularity did 
not affect the jurisdiction of the 
Court, or render the attechment 
void 


of appeal from the order of 14th 
September 1861; that the appeal 
was wrongly rejected on 29th 
November 1862, and it saved her 
from the operation of the law of 
limitation while it was pending: 
and as she brofeht her suit within 


aa year from that time, she was 


within the period prescribed by 
Act ATV of 1859s. 1eLl ô .. 


G 


GHATWALEE lsratrs. 


is not necessarily held by 
males to the exclusion of females 
See Partition (1) 


Grazing COMMON, 


See Limitation (12) 


GUARANTOR. 


See Surety-Bond (1) 


GUARDIAN, 
(1) A minor's 





must abstain from 
any arrangement beneficial to him- 
self and detrimental to the minor's 
estate; and if he has failed to do 
so, he must, immediately after the 
minor comes of age, obtain a dis- 
tinct formal ratification ak 
cannot assert a right of 
pre-emption and make a contract 
of purchase, borrowing money for 
the purpose, in behalf of a minor 
See Hindoo Law (1) 


H 





Hiew Court. 


See Jurisdiction (16) 
See Refund (1) 


+ 


sider himself competent under 
s. 246 Act VIII of 1859 to 
enquire whether the property is 
or 1f not in the possession of jhe 
party against whom execution is 
sought, the High Courtedeclines 


, to interfere under the special pro- 


visions of the Charter Act, as 
the decree-holder has a remedy 
by regular sult... . eas 


Section 15. See Jurisdiction (2) 


«See Declaratory Decree (1) 
See Special Appeal (8), 


é 
d 


438 


Herv, further, that plaintiff had a right i 


435 


154 


372 


202 


f 





of alienation ; her power of alien- 
ating for spiritual purposés being 
larger than that to which necessity 
gives rise ... “ig 

See Alienation (1) . 

See Maintenance (2) 

See Privy Council Rulings (1) 


f 


Hinpoo Wits. 
(1) A will is. not invalidated because 


\ 


another than the devisee is com- 
petent to confer a greater amount 


of spiritual benefit on the testator:. 


nor on the ground of there being 
no provision for the maintenance 
of the -widow of the testator's 
deceased brother ... 


(2) The Civil Court cannot take cog- 


nizance of a will to which there 
is only one attesting witness 


Hownaparne TENURE. 
Where a howladar defendant has not 


been a party to a suit between 
his zemindar and the plaintiff, 
he cannot he affected by the 
decreé against the zemindar ; but 
ef plaintiff” s zemindar and t through 


kim plaintiff has been in posses- , 


sion #ithin twelve years, the suit 
for declaration of right and con- 
firmation of possession is in time 


See Act VIII of 1865 (1) 


+ 


Seg Small Cause Court (1) 


b 
a 


+ 





. 1 Iwpran Succession Acr. 


187 


INFANTS. 


See Hindoo Wills (2) 
2 


¢ 


See Mahomedan Law (5) 


INHERITANCE. ' 


See Hindoo Law (8) 
See Mahomedan Law (4) 


INJUNCTION. 


e Where a 4-anna shareholder sues to 


restrain the 12-anna shareholder 
from carrying on the cultivation 
of indigo without his permission, 
defendant claiming exclusive pos- 
session of the joint estate, HELD 
that plaintiff is entitled to a perpe- 
tual directed dala to 
defendant's trespass is 
See Aq VII of 1859 (1) 





INSTALMENT. 


227 


(1) A decree- holder intending to 


enforce the penalty for delay in the 
payment of an——-, should tell the 
judgment-debtor so 





(2) The judgment recovered by pigin- 


tiff in a suit for a fourth ——, 
where he might have sued for the 
entire amount of the bond which 
had then fallen due, is a bar to a 
subsequent suit for a fifth — .,, 
See Promissory Note (1) 
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2 ‘Hupoo Law. i I e 
(1) Under a contract by a guardian TJARADAR. = 
without aes cannot bind a A: *putneedar taking an ijara from ae 
minor ' 38 lakherajdar, cannot, by omitting to ° , 
(2) An intending purcliaser ‘of pro- l e collect rent, cause adverse posses- 
perty, previously mortgaged, hav- sion to grow upon. his part against 
ing ng reason to suppose “it to be the lakherajdar ... / un ww. 315 
joint family property, and having ` 
learnt from the mortgagee that TIMALEE LAND. 
there was no fraud, is not bound 
to make any furthêr inquiry 100 In decreeing a suit for khas possession 
(3) A daughter taking her father's of land on the strength of an 
property on the death of avidaw itmamee pottah, where, the defend- 
in default of a son, takes with a ant lessor {#-co-sharer} contemds 
qualified powder as regards aliena- © that the lands gre ijmalee, the 
tion; and on hêr death, ie: heir Court should ascertaip the precise 
ae her father succeeds as his, not dands, and determine whether they 
as her, heir... 102 belong exclusively to the defend- 
See Joint Famih y Propert y (1) ant’s share ` nue eae BA 
(6) (15) ó 
See Marx tage (1) IMPARTIBLE PROPERTY. z 
See Privy Council Rulings (7) (13) See Family Custom (1) 
Hinpoo Wow. Inpian Contract Act, 1872. 
A = is not trustee for the heirs, , The possession meant by the first part 
but has the whole of the inherit- of Exception 1 s. 108 of the 
ance in her with a,limited power defined ... ae me „ 467 


292 


358 
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° Page. 


Ixsraiatenr-Bonp. 


: In a suit to recover arrears of reat 
and an increment of 50 per cent. , 


stipulated for in the kubooleut in 
the event of non-payment of an 
instalment on the due date, HELD 
that this increment was in the 
nature of a penalty, and plaintiff 
was entitled to recover only so 
much as would compensate him 
for his loss... eee s.. 


INTERESŲ 


Whether baei 


3 a “legal restric- 
tion on the rate of w» since the 


passing of Act XXVIIT vf 1885.. 


257 


317 


_ see Act VHI ( B.C.) of 1869 (3) 


See Costs (1) ” 
See Decree (10) ; 
@See Full Bench Rulings (4) 
See Instaiment- Bond (1) 
pce Penaliy (1) 


INTERVENTION. 


Where in a rent-suit a third party 


gets himself made a party under 
Act VIIL of 1859 s. 73,’the issue 
between him and the plaintiff 
being whether the property formed 
part of one mouzah or another, 
HELD that his remedy, if dispos- 
sessed by the proceedings of the 
other parties, lies in a civil suit . 
See Péssessory Suit (2) 


INVALID LAKHERAJ. 
See Act VITI (B.C.) of 1869 (8) 


Issuxs. 


(1) Where a plaintiff resting on a mort- 


gage as well as a deed of sale, 


> fails as respects the latter, he is 


entitled to what the mortgage 


' would give him if valid . 
@) The Lower Appellate Court before 


reversing a decision giving posses- 
sion in a 1 suit to recover possession 
on tlie ground that there did not 
@pear to héve been any demand 
for possession, ought to frame 
an issue as to whether there had 
beea demand _.., és wo 


(3) Issue to be framed in a suit for 


arrears of rent at enhanced rates, 

where it is founde that a single 

notice has been issued, although 

there are two holdings at two 
nts bee 


See Priv y Council’ Rulings (15) 


J 


JOINDER ‘or @auses. 


See Cause of Action (1) 


+ 


383 


73 


401 


442 


ł 


JCINT-DECREE. 


See Coniribution (3), 


JOINT-ESTATE. , 
(1) The right of a sharer ig a -— 


defined 


(2) Where land “has not been parti- 


” 


tioned, plaintiff as shareholder is 
part owner “of every beegab, and 
can claim either to occupy the 
land jointly with defendant the 
other shareholder, and insist that, 
with the exceptibn of occupancy 
ryots, the land%hall not be occu- 
e pied otherwise than with’ his 
assent; and the exclusive posses- 
sion claimed by the defendant 
amounts to a trespass... see 

See Ejectment (2) 

See, Injunction (1) 


Jornt FAMILY Property. 
(1) The presumption that all property 


held by any. member of a joint 
family during the time the family is 
joint, cannot t alter the onus which 
lies on a plaintiff to make out his 
case. An enquiry into the source 
of the purchase-money of the 
disputed property is not the only 
means allowed by law for rebut- 
ting the presumption .. 


(2) A member of a joint family cannot 


sue alone for the recovery of pro- 
perty belonging to other members 
as well as himeelf, If they will 
not join in the suit, he can make 
them defendants .. soe 


(8) , Where a family is joint, and there 


is a nucleus from which property 

may be acquired, the presumption 
is that property acquired by any 
member is joint, and the onus is 
with those who allege that it is 
self-acquired 


(4) The exclusive possession, by one 


member of a joint family of a plot 
of a common dwelling-housegmust 
be referred to the continuing 
consent of. his co-sharers, and 
involves a concession ofall reason- 
able rights of user 


(5) Where” ancestral property having 


as the property is anceséral 


been mortgaged by the fathers is 
sold in execution of decree, and 
the sons, members of @a joint 
family, sue for determination of 


. right and partition, HELD that the 


mortgagee cannot stand in a 


168 


138 


158 


160 


better position than the father 


against whom the sons have a 
right to require partition, so far 


PETT. 
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* Jont Famy Proprrry.—( Continued. ) 
Where a judgment-creditor hav- 


(6) 


ing put up for sale and bought 
T's right and title in certain 
family “property, takes exclusive 
possession of the whole property, 
and T’s only son sues to recover 


on the ground that he and his — 


father being members of a joint 
family under te Mitakshara 
Jaw, the purchaser of the father’s 
rights can obtain nothing, HELD 
that the plaintiff is entitled to the 
decree sought? .. 


If a judemen® creditor gets a 
decree for the sale of —— pledged ° 
by the father and buys it in 
execution, he can insist on a parti- 
tion between the futher and the 
son before it is delivered back ... 


(8) Where a judgment-creéditor even 


under a money decree can show 
in a regular suit that there is no 
property belonging to the father, 
his judgment- -debtor, which he can 
reach other than that in which 
the father is jointly interest with 
his sons as a Mitakshara family, 
he can insist on such a partition 
as will enable him to aaya his 
decree in execution . 


(9) Where no family necessity exists 


C10) 


(1) 





to justify a mortgage of 4 
and one of the members is a minor, 
the father alone cannot alien . ... 


A. minor is entitled to a declara- 
tion that the morteage-decree 
and sale of is void, and to 
recover the property for the family ; 
and the morteagees of the —— are 
entitled in equity to insist that 
those members who made the 
mortgage should call their shares 
into existence by partition and 
renlize them with a view to 
repayment of the loan with interest 


On a partition being made of 
——-, the widow is entitled to 
hew share either by way of main- 
tenance, or as a portion of the 


inheritance ; a 





(1 Two Hindoo brothers holding the 


be 


ancestral est§te in common with a 
third brother, may yet hold self- 
ecquired property in common 
between themselves so as to give 
a rigl® of survivorship to one of 
themselves... “ae 


(13) Property purchased by ie father 


of a joint Hindoo family in the 
name of his seminor son, is pre- 
sumed to be benamee, and on the 
father’s death becomes the pro- 
perty of the family ves 


f . $ 
. 
e - 
a - e 


ate 


. 0174 


174 


(15) How 


I b 


e . Pare. 
Jornr Famy Prorerry. —( Continued. ) « 
(14) Where one co-sharer of-a joint 


family is allowed by the other 
members to have separate and 
exclusive possession of family pro- 
perty for many years, they know- 
ingly give hin the opportunity 
of creating subordinate rights, and 
cannot afterwards repudiate them 
may be partitioned 
under the Mitakshara law 

See Bond- Debt (1) . 

See Héndoo Law (25 i 

See Mitakshgra Law (1) 

See Ohus Probangi (6) 





See Privy Council Rulings (2) 


JOoOINT-SUITORS, 


Where 


plaintiffs suing jointly .to 
recover khas possession of a por- 
tion of land fail to make out 
their title, and only make out the 
title of one of them to an undivided 
moiety of the whole land, this 
does not give them or either of 
them a title to an indefinite decree 
for such moiety... 


yan bsi 


174 | JUDGMENT. 


192 


192 


192 


197 


269 


See Execution (9) 
See Jurisdiction Q16) 


JUDGMENT~DEBTOR. 


A 





asking to stay execution 
proceedings pending appeal and 
e being allowed to do so on condi- 
* tion of giving security, should 
have reasonable opportunity for 
showing that the security de- 
manded is more than the amount 
awarded by the decree ... nee 


} 


JUIJMANEE RIGHT. 
The term —- explained ie 


JULKUR. 


See Privy Council Rulings (4) 


| Jorxur Rians. 
Parties exercising 


d right to fish 
in a julkur mehal under a lease 
from part owners, are not etres- 
passers in relation to other pavties 
holding a similar lease from 
co-sharers n. ai sin ee 


JUMMABUNDEE PAPERS. e 


` See Rent Suits (2) 


364 


JURISDICTION.: 


(1) Where a promissory note written 
In Calcutta for money due under a 
contract is not met, and plaintiff 
sues on the original cause of action 

. in the Court of the Moonsiff of 
- the eam where the contract was 
made 

(2) Where in a case under Act VIII 
(B.C.) of 1869, ona claim being 
preferred to Torn attached in 
execution, Court postpones the 
sale without taking security or 

"having the ngoana the decree 
deposited . 

(3) Where plaintifis, obtaining ; a 1 degree 
upon certain hoondees ‘against K. 
and P, apply for payment of 
ease monies deposited in Court 

te aa in which D was plaintiff, 
und which had been attached by 
them; the ground of the appli- 
eatién being that D had recovered 
2 decree on certain hoondees 
fraudulently transferred to him 
by K and P 

(4) In respect of the Eee nae of a 
decree after the opinion expressed 
in several decisions of the High 
Court in its favor 

- (5) Quere.—Is itin the power of a 
Mofussil Judge under the Code to 
amend a decree confirmed in the 
Hot Court of the parties by the 

Tigh Court in appeal ? ... Pa 

(6) Wherea J udge, finding that one of 
the plaintifs put for ward in a suit 
is an indigent person, and that two 
other persons are the parties really 
interested, orders the names of 
these latter to be added to the 
decree for costs 

(7) Of Mofussil Courts to make an 

l order in pænam against persons 
not parties to a suit s t n 

(8) In respect of a suit for rent deriv- 
able by a lessor from tolls col- 
lected by the lessee from eto 

. resorting to a hat sis 

(9) Qf the Lowgr Appellate Court i in 
respect of remanding a case 

(10) Of inferior Mofusgil Courts to 
review their own judgments... 


(11) Of the Court under Act, VIII 
of 1859 s. 246, where a claim 
is lodged to attached property on 
the ground ‘of purchase before 

` attachment; the decree-holder 
alleging that the claimantisa bena- 
meedar for the judgment- -debtor 

(12) Where a Moonsiff gives a decree 
in accordance with an award, 
dealing with a suggestion of two 
out ÔF the three arbitrators as sur- 
plusage, and refuses a review se 


e Page. 


10 


111 


111 


... 148 


226 


J urtspicTion.—( Continued.) 
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(13) Of a Judge proprio motu to alter 
or amend his own judgment with- 
out an application for review. ... 


(14) Of the Court where in asuit by the 


heirs of a deceased Mahomedan 
to revover frdm his widow landed 
property, the latter fails to prove 
execution of the mokurruree deed 
in lieu of dawer under which she 
claims as absolute owner. si 
(18) Of a Small Cause Court in 1 respect 
of a suit for the recovery of 
money realized gin execution of 


° decree, and left in deposit with 


defendant No. 1 with a subse- 
* quent distribution, in which the 
questions involved are, whether 
the money was in the hands of 
defendant No. 1 under the circum- 
stances stated, and how much of 
the money plaintiffs were entitled 
to as between them and defendant 
No. 2 sie 
(16) OF the High Court in respect of 
an erroneous judgment passed by 
a District Judge in review of his 
predecessor's Judgment ... “re 
(17) Where a case is cognizable by a 
Small Cause Court, the Subordi- 
nate Judge’s decision is without 
, and cannot be upheld 
(18) As applied to a Judge’s power to 
review his judgment on the ground 
of discovery of new evidence of 
the existence of -which peony 
was not aware 
Of the Collector under “Act X 
of 1859 s. 23 cl. 6 . 
See Act VIII of 1859 (10) 
See Act VITE( B.C.) of 1869 
See Full Bench Rulings (1) 
' See Regulation V of 1812 (1). 





(19) 


*X VIL 


Pages 


304 


313 


332 


(6) 


See Regulation XIX of 1814 (1) 


See Small Cause Court (3) 
See Valuation of Suits (1) 


K 


] 
Kaamotr LAND. 


See Right of Occupancy (4) 


-Kuas Mewau. 


See Limitation (8) 


Kuas Possession. 


See eee au (1? 


Ku,boovevt. 





(1) An unregistered is not 
inadmissible as evidence, if it was 
executed at a time when the law 
“did not require registration ... 

° 30 
e 
0 


83 
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* Kunoorzut.— ( Continued. ) Lessen. — ( Continued. ) , Ne 
(2) A ryot executing a -—— is not » notwithstanding a covenant in the 
l entitled to any consideration "lease that, the ——- could not be ° 
l beyond what he hasin the occu- ejected without payment to him of 
pation of the land sane BB4] the value of property put by him 
(3) A zemindar suing a talookdar for ` on the land -© ua pe aei AaB 
enhfhcement of rent on a See Transfer (2) , 
` which he does not produce, is 
bound to show why he cannot LIABILITY. NEE 
produce it, beforeshe can require Where in a suit for arrears of rent 
- the defendant to produce his against certain ryots, who plead a 
pottah e i AS “a 459 transfer to M A, there has been 
See Evidence (4) no transfere in the gemindgr’s 
See Reng Suit (1) m sherishta, or any recognition by the 
See Rightgyf Action (4) zemindar of M®A as a tenant, . 
. ° edefendants are not exêmpted from 
L their responsibility to pay rent ... 443 
LAND ror Pusuic Purroses. . See Contribution (2) 
See Compensation (1) Einn , A P 
LANDLORD AND TENANT. See Mahomedan Law (1) 
See fight of Action (4) Lananion. Pr 
Law-AceEnt. (1) Where a party.is desirous, as a 
: reversioner, to obtain a declara- 
See Special Appeal (1) tion of his rights affected by a sale 
. or gift made by a Hindoo widow ... } 
Lease. (2) Where the cause of action in 
(1) A Judge errs in taking into con- . respect of a.bond arose in the life- 
sideration the finding of a Deputy time of the testator, no further 
- Collector as to the genuineness of time can, under the proviso in 
a——, together with the appear- ‘Act XIV of 1859 s. 2, be 
ance of the document and the fact allowed to plaintiff by reason of 
‘of its having been filed 28 years his previous legal disability 2 
previously ... oe igs .. 105 (8) As applied to a case in which a i 
: (2) Sub-lessees cannot use land sub- Deputy Collector refuses to sell 
- Jet to them in contravention of certain property in execution of 
- the terms of the original lease ... 230 a Revenue Courts decree, and 
See Ejectment (1) ə the applicant fails to sue within 
See Stamp (1) the proper time for a declaration 
of his right to have the property 
; l + sold ats i PP ‘ee, I7 
ER ee (4) How applied under Act XIV of ' 
Even the desirability óf some benefit 18598. 11... - a . 8 
oe oe does sah PET % (5) How applied to an interest in 
sufficient necessity for the mO he - property held jn possession with- 
and guardian to mortgage the out title, and to the true owner's 
minor's ancestral property with a ahaa 14 
view to secure such benefit 2 38 me ee sn Ai 
è (6) As applicd to a guilt to recover . 
- . possession of certain shares of an 
Leeirmacy, ° .. alleged angestral tenure of plaint- , 
The acknowledgment of paternity iff and defendant J, on theyground 
legitimating, children should be that the whole property had been 
distinct witi: respect to each child; - taken possession of by defendant 
and those of the childyen, who B under cover of his purchase of * 
*have reached years of discretion J’s under-tenure at an execution- 
should come forward and acknow- sale . et sak we 165 
ledge their father... wee we 892 (7) A plaintiff cannot maké any i 
deduction from the period of —— 
» Lessee. because the Court is closed 167 
i Where a —- begins and carries on, (8) As applied to'a suit by the pur- - 
a building after receiving notice chaser of the rights of Government 
to quit, the lessor is not bound to in a khas mehal to obtaif@ posses- 
„pay fo: the value of the property SON egg sng seen was vet ane 28l 
z ia 
a S - 
@® + ’ 
| E o 
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l . Page. Pages. 
Linrnation. mee Continued.) . Luuration.—( Continued, ) ° 
See Privy Council Rulings (2) (5) 


(9) As applied ‘to an application fr 
= execution three years and three 
months after sundry, partially 
successful attempts had been 
made to satisfy the decree a 
(10) As applied to a right of user, 
whether of way or of water 


(11) As applied to a suit to recover . 


the right of user ... 

(12) As applied to the possession of 2 
talookdar whose land is used by 
eneighkouring villagers as a graz- 
ing common, thé presumption 
being that R is sq used with his 
consent® ... 

' (13) As applied to a suit to contest an 
account brought againsta gomashta 
under Act VIII (B. c) of 1869 
where plaintiff can show fraud . 

(14) Where certain property being 
sold in execution is purchased by 
the “mortgagee himself, subject to 
the rights “of certain objecting 
parties B and G, and is sold by 
him to the plaintiff, who’ being 
unable to get possession sues 
defendants, who set up that they 
purchased from B and G and the 
mortgagor ... 

(15) Where application for attachment 
and sale under a rent-decree hav- 
ing been made within three years 
from date pf decree, a postpone- 
ment of sale was allowed for three 
months, and the judgment-creditor, 
after delaying two months S 
that, applies for sale 


(16) Quære.—Has the Court power, on 
consent of parties or otherwise, &o 

' extend the period of time pres- 
cribed by the statute of —— for 

the execution of a rent-decree ?.., 


(17) Though it would be more correct 
for a Subordinate Judge to accept 
the Judge’s decision on the point of 
limitation, yet, where the Subor- 


dinate Judge’s decision is right i in, 


law, the High Court is bound to 
@ismiss the appeal... 


(18) Where in a suit for a 4-annas 
share in the estat® of a common 
ancéstor plaintiff alleges an agree- 
ment according to which a 4-annas 
share devolved io his grandfather, 
from whom it descended to plaint- 
iff, and that he was collecting 
repts in proportion to that share 
when he was 


defendants .. ae ane 
See Act VIII (B. C.) of 
1869 (5) 


n Execution (1) L 
See Full Bench Rulings (7) ` 
See Lowladaree Tenure (1) 


dispossessed by . 


237 


2850 


386 


393 


39.3 


486 


(12) 
See Review (2) 


Lis PENDENS. , 


Where a snit is supposed to be at 
an end and no longer pending 


M 


\Manomepan Law. 


%1) Until the widagys of a deceased 
e . Makomedan have brought their 
suit for dower against the son who 
is in possession, ‘and who has mort- 
gaged it, the property in the son’s 
hands is not subject to a lien or 
charge in favor of them, and it 
passes free from encumbrances to 
the mortgagee wee 
(2) Where a mortgagee sues to obtain 
property which he had purchased, 
but which the widows of a Maho- 
medan had bought in execution 
of a decree they had brought 
against the son of the Mahomedan 
who had mortgaged it to secure 
re-payment of money advanced to 
him by the mortgagee, HELD that 
plaintiff is entitled to so much of 
the: -property as was the son’s 
share eee 
(3) Where A describes B as his son, 
and B speaks of A as his father, 
the acknowledgment of sonship 
is complete and formal, and under 
conclusive against all parties 
@) Under the governing the 
Sheah sect, .a. widow having no 
child‘ alive by her deceased 
husband, inherits nothing of the 
land left by him 
(5) Under the ——, the mother is best 
entitled to the "custody of infant 
children up to the age of puberty ; 
‘+ butcher right is made void by 
marriage with a str anger, 
See Legitimacy (1) æ 
See Marriage (2) 
See Privy Council Raigi (9) 








MAINTENANCE. id 


(1) Whatever may be the rights of ghe 
_ younger members of a family 
where the estate is inherited by 
the-eldest member, until the main- 
_ tenance of the widow of one of 
the members becomes a specific 
charge on the property, it cannot 
be a » charge on the estate in the 
„hands of a boné fide purchaser for 
consideration Trt Te 
i 

_ ° 
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164 


297 


411 


126 
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o MAINTENANCE.—( Continued.) Minor. —( Continued.) 
(2) Where a decree for ——- is passed (2), The fact of 's guardian not 
in favor of achildless Hindoo widow seeking to set aside a mokurruree a 
against the assets of her husband, pottah ‘is not sufficient to: defeat 
thie. party in possession of those his title, or make the terms of the 
assets is liable to pay that —— .., 196 „$, pottah binding on him... 236 
Gee Hindoo Will (1) (3) A suit brought by — s through i 
See Privy Council Rulings (1) their manager as next friend must ' 
follow the form prescribed by Act 
Mar Lanps. š IV (B.C.).of 1870. When the 
The mere fact of particular lands plaint is one in which, on the face 
falling within the geographical of it, the manager himself is plaint- 
limits of an estate which is leased, iff, and it geeks to sef aside a 
does not show that they are a mortgage transaction, the Court 
for which rent paid... ww. 465 pannot tyn tl suit into a 
; .e gedemption suit on the part of the so 
mone S ; 
ENOAR See Ancestral Proper h y a) 
- See De Lunatico Inguirendo (2) See Auciion-Purchasers (1) 
See Full Bench Rulings (3) See Execution (9) A 
See Guardian (1) (2) 
MARRIAGE. See Hindoo Law (1) 
(1) Where persons abont to marry See Legal Necessity (1) 
agree that the marriage shall See Limitation (2) (4) 
become void on the happening of i 
certain events, such an agreement MISTOINDER. 
is invalid, as being contrary tothe ` (1) Where an objection on the ground 
policy of the Hindoo law of—— 49 of of causes is car ried toa 
(2) The mere keeping of a woman decision in the first Court, .the 
behind a purdah and treating her - Appellate Court will even on spe- 
to outward semblance as a wife cial appeal, if well-founded, give 
does not, in the absence of express the objector the benefitofit; other- 
declaration, constitute the factum wise the objection will not be given 
2 ses a e. 862 effect to at a latew stage, unless 
ya Contract (1) , there was a defect in the original 
ee Privy Council Rulings (9) trial in consequence of the -—— ... 240 
(2) A suit in which claims upon differ- 
MBASURENENT. - + ent causes of action and against 
See Co-sharer (3) different persons have been joined 
together need not be dismissed, 
Mesye Prorirs. but should be tried so far as it 
Where in -execution more land is ee D ee claim son i 
taken possession of than is covered Ree Se dt (7) 15 
by the decree, and afterwards ‘See ‘Sect sae See f 
relinquished, the question of ee Special Appeal (2) 
must be determined by the Court M L 
executing the decree, and not ERE A A AEE 
by a separate suit... së s.. 415 Joint and separate property distin- | 
See Decree (1) ° guished under the —, and the 
rule of descent indicated ©... 189 


e 
MINISTERIAL OFFICER. 


« 

Where a Judge. dismisses a sherish- 
tadar on the complaint of’ a 
Moonsiff, fhe sherishtedar, if 
aggrieved, -has a remedy under 


eAct VI of 1871 in an application ` 


to the local Government 
m 


MINOR. 


(1) In all suits in the defence of which 
a is concerned, he ought to 
be made defendant and so de- 
scribed, some other person being 
named as his guardian in the suit . 


» 
4 & 
kd 
. . ° 











Morvssrt Covers. ® 


See Jurisdiction (7) ù 


Moxunrs, 


See Privy Council Rulings (10)° 


470 MOKURRURER GRANTS, 


48, 


A party having enough if bim 





to make a substantial and 
valid, cannot in a Court of Equity 
deny its eiioagy" one dee sie 


Monty- DECREE. e 


See Sale (2) 


291 





See Privy Council Rulings (10) 


N 


New TRIAL. 


See Evidence (8) 


Non-User. 


NOTICE, 


Q) 


(3) A 


(4) 


op aes a era 
Where there are more tenures 


See Right of Way (1) 





Where a party serving of 
appeal finds the respondent absent 
from home and is told where he is, 
and yet affixes the —— to the 
door of his house, such ‘service is 
void a 
than one, a separate ~—— of 
enhancement is necessary for each 
tenure f 


ane a sèt 


: of enhancement should set 
forth the several holdings, the 
enhancement sought on each, and 
the grounds of the claim in each, 
Instance sits Sa 
Where in a suit for arrears at 
enhanced rates involving two 
holdings at two rer@s, defendants 
do nĝt take objection to the 
on the ground that it was single, 
they cannot on that account be 
considered to have waived it .. 








(5) Where a zemindar sues a talookdar 
- for, enhancement of rent under 


(6) 4 


m——-, the grounds contained in , 


it must be those contemplated in 
Regulation VIII of 1793 s. 51 ...- 
of enhancement need not, 
be on a separate piece of paper 
for efch holding. It must, how- 
ever, distinguish those in respect 





£ 


146 


404 


442 


459 


(3) In a suit for the sale of “property 


(4) 


mortgaged as security for a loan 
under a zur-i-peshgee ijara lease, 


and of which plaintiff had been , 


dispossessed under color of a 
decree, he having for many years 
had the usufruçt of the land for 
the purpose of repayment 
Where the special appellant con- 
tends that the Lower Appellate 
Court has failed to give proper 
effect to the documentary evi- 
dence adduced... - 


(5) In a suit for arrears of rent at an 


(8) 


enhanced rate after notice 

Where in a suit for possession of 
land in virtue of a pottah given 
by the eldest member of a joint 
Hindoo family, the other mem- 
bers maintain that the lessor can- 
not give title to the whole of the 
land ie i : 


(7) In a suit to recover possession of 


land of which plaintiff had failed 
to recover possession in an action 
under Act XIV of 1859 s. 14, 
defendant pleading acquisition by 


m from plaintiff's fathgr ... 
(8) 


na suit to have a document filed 
. g . 

in a former suit declared to be 
spurious 


r^a sp 


(9) In a suit for enkarcement of rent 


after notice upon grounds fur- 


_ nishetl by the first two Clauses of 


s. 18 Act VIIL (B.C.) of 1869 *.. 


(10) Where a suit to recovers posses- 


sion, based on the allegation that 
plaintiff had becn in khas posses- 
sion, is decreed by the first Court, 
and reversed by the Lower Appel- 
late Court, on the ground that 
plaintiff had not proved his khas 
possession or dispossession 


° 
* e 
é 


e è . 
p-a INDEX (CIVIL poumes xxÍ 
, + Page. Page. e 
Morraacr. Notice. ( Continued, ) 
- (1) Mortgagors cannot claim any bene, i of which he does not object to 
” fit under an ijara lease until all the the enhanced rate from others in 
benefits which it pretends to respect of which he declines to 
secure to the mortgagee are real- *° pay it on sei .. 479 
ized by him aoe ua 428 See Auction- Purchasers (2) 
. (2) A fresh notice is mot necessary See Enhancement (2) $3) (8) 
where a mortgagor allows exten- See Issues (3) 
sion of time after the See Mortgage (2) 
becomes foreclosed sai sie 176} , , See Onus Probandi (5) 
(3) A mortgagee failing to fulfil one See Regulation VIII of 1819 
of the two conditions prescribed 
by Regulation XVII of 1806 s. 8, O 
is not in a position t foreclose ... 363| Onus PROBANDI 7 
See Declaratory Decree (5) aie . 
See Full Bench’ Rulings (4) (1) In a suit for ren®by a shareholder 
See Hindoo Law (1) ` where defendant contends that he 
See Joint Family Property (5). is not bound to pay otherwise 
See Mahomedan Law (1) (2) than by entirety to the person : 
i ¿ee Privy Council Rulings (5) entitled to the whole rent =... 76 
See Right of Sale (1) (2) Where a party resists liability for 
a deed of sale executed by his 
MUTES. . e am-mokhtar ak 119 


178 


bI 
cm 
Ns) 


343 


414 


416 


421 


s , 


te 
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. « Onus Propanpr.—( Continued. ) 


p INDEX (CIVIL RULINGS). m e» 


(11): Where in a suit to recover posses- 


sion of rent-paying land, as per 
defined boundaries, the defence i is 


thet the land is Iakheraj, defend- . 
‘ants property, sits aioe of 


{3 the plaintiff isi 


See Act VIII of 1859 (4) 

See Collector (1) ` 

See Joint Fumily Property (1) 
(3) 

See Possessory Suit (3) 

See Privy Council Rulings (4) 
(8) (18) (17) 

See Title (1) . ° 

See “Transfer (1) 


ORIGINAL JURISDICTION. 
(1) Where a legatee obtains a decree 


against an executor who has a 
beneficial interest under the will, 
the.intention is to make the costs 
payable, not by the estate of the 
testatrix, but by the executor him- 
self, and the execution-sale is 

valid so far only as it conveys his 
beneficial interest.. 


(2) Where the executors under awil, 


(3) 


after certain dispositions of the 
property, are to enjoy what 
remains, HELD that the property is 

not a mere gift to the executors 
subject to a charge, but that their 
interest is in the ‘surplus profits ... 
A memorandum endorsed on a 
promissory note depositing title~ 
deeds as collateral security, after 
the loan had been given and the. 
title-deeds deposited, does not 
create an equitable mortgage, and 
does ndt come undeit s. 17 of the 
Registration Act. The equitable 
mor rigage was created by the agree- 


. ment evidenced by the loan and 


the deposit of the title-deeds 4.. 


P 


PARTITION. š 
It dees not follow from an estate 


` being impartible that there can be 
‘no division or, 


separation. A 
descended impar rtible estate may 
be'held separately after separation 
from the rest of the family ss 
See Joint Family Ploperty (5) 
(6) (7) QO) a) 


Page. 


39 


130 


e 
Pexnanrr.—{ Continued. ) 
(2) Where a sub-lessee does not choose 


. 
, i 


to renew a lease, the landlord's 
re-entry is nob a —- in the sense 
in which forfeiture of a lease would 
be .upon non-performance of a 
contract... ' > ves oes tas 


A Court may refuse to give a decree 


On A me deemed. to be inten- 


tionally indistinct and obscure ... 
e d 


Possession, e 


(1)°A person in —— "without title 


has an interest in the property 
good as against all the world 
except the true owner, and until 
the latter interferes, it@emay be 
dealt with as if unimpeached, and 
passes by conveyance, gevise, or 
an execution-sale ... ove 


) Receipt of rent is good evidence 


of ——; but if does not follow 
that a party in —— has been 
disturbed because he cannot prove 
that he has collected rent of a 
particular portion of the property 


(3) Where co-sharers in a zemindaree 


settle with the Collector for them- 
selves and take the share of an 
absent co-sharer, G, as zemindar, 
HELD that they took settlement 
of G’s share expressly as zemin- 
dars, or as trustees, and as his 
representative was in , they 
must show their right before they 
can gain 








147 


114 


183 


999 


“See Act VILI of 1859 (3) (4) (11) 


' See Declaratory Decree (3) 
See Declaratory Suit (2) 
See Deed of Sale (1) 

See Indian Contract Act 0) 
See Title (2) 


Possessory Surr, _ 


154 


e See epee AIX of 1814 (1) 


PENALTY. 
(1) Itis not the high rate of interest 


that constitutes a but the 
stipulation for a higher rate if 
the conte act is broken a ae 





(1) Where ina suit for possession of 


land and to close a road defendant 
pleads that the hind is his, @hat a, 
public way has existed from 
ancient @imes; either of these 
pleas, if proved, is an Answer to 
the claim 


(2) Where in a suit to recover a share 


of a talook purehased by plaintiffs 
from J and’S, D, the widow of the 
brother of J and §, intervenes 
claiming a share, rep thats by 
her own admission, she had parted 
with her interest to a third party, 
and had allowed J and S to obtain 
a settlement from the Government 
excluding her, she ough? not to be 
allowed to intervene. rie dss 


94 


229 
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Page. 

P&sses8ory Surr.—( Continued.) 
. (8)°The owner of land showing a pri- 
mâ facie title to possession cat 
: claim a decree, unless the party in 
possession hasa tenure entitling 
him to retain possession ... 
See Limitation (6) (18) 
i See Onus Probandi (T) (11) 


» #66 


Porta, 


(1) Where plaintiffs suing defendants, 
whoare 12-anna shareholders, fora 
——, copresponding with a kuboo- 
feut, fail to make out the ground 
on which they @ely, and the Lower 
Appellate*Court being of opinign 
that they have made out a right 
of occupancy and are entitled to 
a , gives them a decree at the 

° old xte of rent from its inability 
to determine what would be a fair 
and equitable rate, HELD that the 
decis™®n is erroneous, as there is no 
evidence as to a fair and equitable 
rate, and the decision rests on a 
ground not taken by the plaintiffs. 
If plaintiffs’ right to a had 
been based on their being occu- 
pancy ryots, they might claim a 

e. from all tbe shareholders 
jointly ; and the remaining 4-anna 
shareholders being made parties, 
the case ought to have been 
remanded fgr trial by the first 
Court si ea he 

(2) A suit for a refund and damages on 
the ground of defendant's refusal 
to wlow a ——, for which a kuboo- 
lent had been given, to be regis- 
tered, is brought not upon the-——, 
and kubooleut, but on an implied 
contract by the defendant to do 
that which was necessary to give œ 

à effect to his own ; and the ` 
question is whether the plaintiffs 
have done all they were required 
to do to entitle them to the assent 
of the defendant to registration... 

(8) Where a has been executed 
ayd handed gver, if it specifies no 
pre-requisite conditions to regis- 
tration, the presumption is that 

á no sugh conditions exist ... 

See Damage (1) 
See Refund (2) 
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PRE-EMPTION, f 
(1) A party obtaining possession of 
lan@ through execution proceed- 

ings, bound by aright of P 

ought to have the benefit of the 
purchase-money which the pre- 

emptor is to pay seo 

(2) In order to give aright of ——, 

_ the sale must be complete es 
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PRESCRIPTIVE RIGET, \ 


(1) Any —— to air ano 
old house may have 
appears with the ci 
a new one \ 

(2) There can be no“ 
another, even thought 
has the warrant of %  \ 
user \ 

\ 


PRESUMPTION. 


See Arbitration (3 
See Attachment (1) 


t 
+ 
Privy CouNncıL DECREE. è 


” A? Court. of first instance is bound 
to execute a —— sent down by 
the High Court in the same way 


as if it was an express decree of 
the High Court oes 


419 


Privy Counci RULINGS. 


(1) A Hindoo widow does not lose her 
right to maintenance by reason 
of her leaving her busband’s house, 
provided she does not leave. for 
the purpose of unchastity, or for 
any other improper purpose . 

(2) A Magistrate's order declared 
appellant to be in possession of three 
mouzahs, K, H, and M, and the 

- respondents in possession of a mou- 
zah called D. This led to two suits: 
one by appellant to obtain posses- 
sion of D, and a confirmation of his 
title to K, H, and M, as well as 

. three other mouzahs; antl another 
suit by the respondents to obtain 
possession of K, H, and M. Appel- 
lant claimed to be entitled to a 
mokurruree lease of the mouzahs; 
respondents asserting that the 
mouzahs were ancestral property 
belonging to the family, and that 
the mokurruree had been granted 
to appellant on behalf of the 
family, and not on his own account. 

e Before the proceedings in the suit 
had gone far, the parties agreed to 
refer the dispute to arbitration, 
and an award is said to have fol- 
Jowed. ‘The ‘appellants, however, 
asserted that the decuments prov- 
ing the agreement :tnd award were 
spuriaus. The Lower Courts found 
that there had been an award, 
which was confirmed. ð 

Going into the question of the authen- 
ticity of the award, the Privy 
Council agreed with the find- 
ings of the Courts below, and 
concluded that thé mouzahs were 
joint property and were partitioned 
iù the way declared in the award : 
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ZULINGS.—( Continued.) 


wo the question of limitation 
nfo they found in favor of the 
respondents ... i 


3) Plaintiff came into Court to follow 


into the hands of the defendant 
cewain property to which the latter 
had by transfers acquired the title 
of the purchaser at an auction held 
in June 1843. The ground of his 
claim was that the late owner, 
who died before the sale, had left 
his widow a permission to adopt a 
son, and thereupon, in 1856, she 
had adopted plaintiff; the conten® 
tion was that the sale was of the 
widow's interests merely, the fer- 
mission to adopt having given to 


her, in the event of an adoption, - 


a life-interest in the property, 
and that upon her death, in 1865, 
his interest accrued: 


Herv that as the proceeds of the exe- 


(4) 


cution-sale were not applied to 
satisfy only a liability incurred 
after the owner's death, but also 
decrees for other debts for which 
the estate was liable, there was 
no substantial ground to impeach 


‘the long tithe acquird by the 


respondent ave ens 


Where an  auction-purchaser 
brought a suit to obtain possession 
of certain julkurs, which he alleges 
formed part of his zemindaree of 
N, the defendant being in posses- 
sion thereof, and his possession 
having been confirmed in an Act 
IV case, wenn that the burden 
of proof rested on the plaintiff to 
show that the julkurs in dispute 
formed part of the assets of the 
zemindaree at the time of the per- 
petual settlement; and also that the 
plaintiff not having objected before 
the High Court to the Court of 
first instance having delegated the 
decision of the main point in the 
case to an Ameen, could not take ` 
that objection before the Judicial 
Committee.. ue ai eee 


(5) In November '1867,° G, as shebait 


of the idol Shyamsoonder Thakoor, 
commenced a suit against L K 
and others, to recover a zemindaree 
alleged to have been improperly 
sold by plaintiff's grandmother, 
K, gidow of B. It appears that 
about 1799, the zemindaree was sold 
for arrears of Government revenue, 
and the nameof the purchaser 
was entered as Shyamsoonder 
Thakoor “by thepen of R N” 
In 1802, B S conveyed the pro- 
perty (though it does not appear 
s ‘ 


e 
“ ð . 
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Privy Counconrs Rurines.—( Continued.) ° 


how he got it) to R N as the 
gomastah of the idol for full con- 
sideration which was provided by 
B, the shebait. Later, a deed was 
executed by R N conveying the 
property to the idol and the 
shebait. Both the above deeds 
wereregistered. Bthen mortgaged 
the property to K L, who was 
subsequently paid off by B's 
widow K (who had been appointed 
by, B mgnager and owner) 
with funds borrowed from Wand 
J on mortgage of the property. 
W and J ultimateby foreclosed, 
and were put in. possession 47 
years before the commencement 
of the present suit: 


for the benefit of public worship, ' 
no priests appointed, or brahmins 
having a legal interest in the 
fund, the property was not an 


‘endowment by B for the benefit of 


the idol so as to be perpetual and 
inalienable, 


Herr that K, as widow, was entitled to 


alienate the property (as she did) 
for the purpose of paying off her 
husband's debts. 


Herp that the suit was barred by 


limitation. The duty of observing 
the High Court Grcular of 1867, 
regarding the reception of docu- 
mentary evidence, enjoined ane 


(6) The prohibition against alienation 


which is involved in an attachment, 
avoids the conveyance only as 
against the execution-creditor, or 
some person entitled to claim 
under him. 


A conveyance executed by the judg- 


ment-debtor after one attachment 
lias been permanently struck off, 
and before a new attachment is 
issued, is valid. The striking an 
execution proceeding off the file in 
India is an act which may admit of 
different interpretations accasding 
to the circumstances ; but when a 
very longgtime has elapsed between 
the original execution ank the date 
ab which it was struck off, it should 
be presumed that the execution 
was abandpned and ceased to be 
operative, unless the circumstances 
are otherwise explained i 


(7) Under the Mithila law, self-acquired 


property can be given by its 
owner at his pleasure. The 
Mitahshara law requires the son’s 
consent; but the fact of the son's 


‘being in debt does not*incapaci- 


tate him from consenting T 


Herp tbat as the idol was ngt setup o 


95 


137 
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Priv Coonciz Rurines.—( Continued. ) 
. (8) Where a party seeks to turn out 


another in possession of chùr 
land which plaintif claims as a 
part of a mehal purchased by him 
from Government, the suit is in 
the nature of an ejectment suit, 
and the plaintiff must recover on 
the strength of his own title, ‘and 
not upon the weakness of that of 
his adversary. It is immaterial 
in such a case to consider whether 
or not the land is the property of 
he defendant; bé@cause unless it 
is proved to bg the property of the 
plaintiff the latter if not entitled 
to turn out the former e “a 


(9) Although writing is not necessary 


to the validity of a divorce under 
Mah8medan law, yet where a 
divorce takes place between per- 
sons eof rank and property, and 
where valuable rights depend 
upon, the marriage, and are affect- 
ed by the divorce, the parties, 
for their own security, may be 
expected to have some document 
aftording satisfactory evidence of 
what they have done. Ifa Cazee 
was present at a marriage which 
ig disputed with a show of pro- 
bability, he should be called as a 
witness where the marriage is to 
be proved : 


(10) ‘The mohunt of the muth of Tir- 


puntal, Zillah Tanjore, in the Ma- 
dras Presidency, sued the mohunt 
of the muth at Benares in the 
Civil Court of Zillah Benares for? 
tle right fo manage as proprietor 
of the muth and chuttur affairs at 
Benares and the temple of Sri 
Kedareshur, and to recover pro- 
perty belonging thereto, and to 
have an account of receipts and 
disbursements relative tothe same: 
such relief being claimed by virtue 
of his proprietary right as mohunt 
utd gouddee-nasheen of the head- 
quarters -muth at Tirpuntal, 
under whose jurisdict#n and power 
the cluttur institution at Benares 
had continued from time imme- 
morial, The defendant denied 
plaintiff's claim to the immoveable 
property and endowment which 
he represented as acquired by his 
areestors, the mohunt's, guddee- 
nasheens at Benares, and himself. 
He denied that'he was an agent, 
and claimed to be the real pro- 
prietor in possession and occupa- 
tion Wy right of succession to his 


. ancestors, 
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Privy Counc Ruvines.—( Continued, ) 
‘The first Court decreed plaintiff’s 


claim, The High Court modi- 
fied the decree, giving plain- 
tiff possession of certain chutturs 
and gardens built or purchased 
out of funds remitted * from 
Madras, and declaring him entitled 
to an account of asum admitted to 
have been remitted from Tirpun- 
til, but holding that he had. failed 
to make out possession of the 
muth, temple, or other property : 


Herup that the origina? foundation hav- 


ing been admit®&edly at Benares, 


® vhich is the holy place, and the 


object having been to afford’ to 
persons either resident in the 
south of India, or making pilgrim- 
age to Benares, facilities for wor- 
ship and religious duties there, 
raised a presumption that the 
establishment at Tirpuntal was 
subordinate to that at Benares: 
and that it was not shown that 
any change had been effected in 
the original constitution of the 
commanity. 


Hero that the nature of the relations 


between the muths at Tirpuntal 
and Benares was that the former 
fed the establishment at the latter, 
the object of which was to afford 
facilities to pilgrims and others 
wishing to pay their devotions 
ai Benares; the result was that 
the establishment at Tirpuntal 
collected alms and remitted them 
to Benares, producing complicated 
exchange transactions between the 
two establishments. 


Herv that plaintiff had failed to estab- 


lish either that he was the pro- 
prietor of the property at Benares, 
or that defendant was his mere 
agent, and that the High Court 


, was right in limiting the relief to 


what was included in its decree oe 


(11) Though an jsland or land thrown 


up and surrounded by a river, may 
become vested in Government 
under thé provisiofs of Regula- 
tion XI of 1825 s. 4 cl. 4, it does 
not follow that, if the river which 
separates the island from the 
main land dries up after th@island 
lias been resumed by Government, 
the bed of the river becomes the 
property of Government in cases 
in which the bed of the river ts not 
gained as an uccretion to the island 
by gradual accession within the 
meaning of cl. 1 ii "I 
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(12) ‘The limitation enacted in Act XTV 


~ 


of 1859 s. 1 cl. 15 embraces every 
kind of moitgage, including usu- 
fructuary mortgages. 


The acknowledgment referred to in the 


said@lause must bear the signature 
of the mortgagee himself; the 
signature of an agent would not 
satisfy. The words of the statute, 
being one of limitation, ought to 
receive such a construction as the 
language in its plain meaning 


Imports — ave wee ses oes 
(13) In a suit brought by the heir-at-e 


He 


law to recoVer possession of 
immoveable property devised by*hif 
father to one B, where inter alia 
plaintiff sought to set aside the 
will on the ground that the testator 
had not the power to make 
any of the devises of realty 
that it contained, inasmuch as 
he could not devise ancestral real 
property, and both parties invoked 
the opinion ofthe Court upon this 
question, which was raised by the 
‘pleadings and argued : 


LD that the judgment on it was not 


ulira vires merely because an issue 
was not framed which, strictly 
speaking, embraced the whole of 
it, and that the Court were called 
upon to decide whether or not the 
will was operative as to all, or to 
any, or what portion of the pro- 
erty. 


p 
Hexp that the Court had power, with 


the consent of the parties, to sub- 


_ stitute for the relief specially 


sought, viz., the cancellation of the 
will, the' simple declaration that 
such deeds could not affect the 
ancestral property, and that they 
were at liberty. to sue afresh to 
recover such property. 


The words “cause of action” in Act 


VILI of 1859 s. 2 are to be 
construed with reference rather 
to the substance than the form 
af action ... tee oe wey 


(14) A durputnee was, granted b 


defendants with full powers of sale 
or gift to S, who sold it to plain- 
tiffs with tlie stipulation that plain- 
tiffs would cause the requisite 


e mutation of namesin the pitneedar’s 


books; but that, in case of delay 
in the substitution of plaintiffs’ 
names, S would not be entitled to 
profit or subjected to loss. Plain- 
tiffs did not register the transfer, 
and were nof recognized by defend- 
ants ag their tenants. But in 
order to stay the sale of the.put- 
nee tglook for an arrear of rent 


4 e 
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Prive Councin Ruxines.—( Continued. )* 
, due to the zemindar by the put- 


needars (defendants), and thereby 
save the durputnee, plaintiffs on 
17th November 1864 lodged a 
sum of money in the Collectors 
Court. Plaintiffs, after infructuous 
litigation in the Courts of Hooghly, 
brought a suit on 8th June 1869, 
to recover the money deposited, 
and obtained a decree which was 
subsequently upheld by the High 
Court : 


Hexp that the “decision of the High 


Court was correct, the payment 
snot having been valuntary, but 
one which the plaintiffs were com- 
pelled to make. 


Until such an assignment as’ the one 


in the above case has been regis- 
tered, or the assignee Mas been 
accepted by the putneedar as his 
tenant, the assignor isenot dis- 
charged from liability which may 
be enforced by sale of the dur~ 
putnee in execution. 


According to the true construction of 


Act XIV of 1859 s 14, an 
plaintiff is entitled to deduction of 
the whole time in which he has 
been fruitlessly engaged in prose- 
cuting a suit bond fide and with 
due diligence for the same cause of 
action, in which he fails im conse- 
quence of a fintl determination 
that the Court had no jurisdiction. 


(15) At the permanent settlement the 


River Gunduck divided Mouzah 
Schagpore (Zillah Tirhoot) from 
the village of Doomree (Zillah 
Sarun). In 1837, the river got 
into its southern channel, and a 
quantity of chur land to the north 
‘was resumed by Government and 
settled with the zemindars of 
Sohagpore. In 1846 it was again 
settled with the same zemindars, 
who remained in possessiont ill 
1848, when the river having re~- 
turned to its northern channel, the 
deara land was claimed by pr@prie- 
tors on the southern or Sarun side 
of the ver. The consequence 
was an Act IV of 1840 Suit which 
was decided in favor of the zemin- 
dars of Sohagpore. In 1856, on 
the expiw of the last temporary 
settlement, the question arose with 
whom Government should engage 
for the revenue, and it was finally 
decided by the Board of Revenue 
that a settlement should be made 
with the zemindars of Doomree, 
who accordingly obtained posses- 
sion. The Board's dedision pro- 
ceeded on two principles, viZ. 
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that an usage éxisted that the main 

ý channel of the Gunduck should be 

- the boundary of the zemindáties, 

and that therefore the interest of 

the zemindars of Schagpore had 

e been of a limited, temporary, and 
conditional character., ; 

These zemindars then brought a suit 

to impeach this settlement and to 

recover possession. After deci- 

sion, appeal, and remand, it was 

ginally decided byethe High Court 

that the land in dispute was iden- 

tical with tht forgnerly settled 

with the Inaliks of Sohagpore who 

(it was assumed) had a permanent 

proprietary interest therein : 

Het that the proper issues to be tried 

wer® Ist, whether the land had 

beensettledin 1837 with the maliks 

of Qphagpore as proprietors of 

alluvium which had gradually 

accreted to their estate; or upon 
what other grounds such settle- 

ment was made,—the onus of prov- 
ing gradual accretion being on 

the Saintis : and, 2ndly, whether 
there was at the permanent set- 

tlement, and has been since, a 

clear and’ definite’ usage such as 
supposed by the Board of Reve- 

nue,—the burden of proving the 

affirmative @f this being on the 
defendant ... sue P P 

A mere refusal to grant a revjew 

of judgment cannot alter the judg- 

ment sought to be reviewed, or the 
decree founded upon it, and no- 

thing which the Judge says witli? 

reference to his refusal to grant 

the review can be binding so as 
‘to alter such judgment or decyee. 
°''A former suit for-a share of pro- 

perty purchased in the name of 

G, which claimed it to be joint 
property, does not bar the plain- 

tiff from ,suing for other proper- 

ty, which was bought in the 

name of M at another time, the 

latter claim being no part of the 

claim arising out of the cause of 

actio in respect of the property 

first mentioned, so as to come 

‘eo within the meaning of Act VUI 

of 1859s, T © me ee a 

(17) N, a durputneedar, sued for 

a declaration that certain lands 

which defendants claimed to hold 

as Jakheraj were held under an 

invalid title; the plaint stating 

that the suit was brought under 

Regulation IL of 1819 s. 30 cl. 1. 

The first Court found that 2 

beegahs 1 cottah of the land were 


(16) 
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Pervy Counorr Rurrwas.—( Continued, ) 


not within plaintiffs putnee; that 
12 beegahs 14% cottahs had been 
enjoyed rent-free from before lst 
December 1790 ; and that the rest 
was liable to assessment. The 
Lower Appellate Court confirmed 
the decision as to the 2 beegahs 
1 cottah, but decreed the rest of 
the plaintif’s claim, finding that 
defendants had failed to prove a 
valid title, or that the land had 
been held rent-free for a period 
commencing befgre Ist December 
e 1790. In special appeal, the 
High Court remanded the ease 
*for re-trial, stating that the onus 
had been mis-placed : 


Herp that the remand for re-trial 
upon an amended plaint was not 
only correct, but an indulgence 
to the plaintiff? whose swit ought 
otherwise to have been dismissed; 
the invocation of Regulation IT 
of 1819 s. 30 having the effect 
of causing the case to be tried 
according to the procedure and 
presumptions prescribed by that 
enactment to the prejudice of the 
defendant. 


If this class of cases is taken out 
of the special and exceptional 
legislation concerning resumption 
suits, if lies upon the plaintiff 
to prove a prima facie case, 2e., 
his case being that his mâl 
land has since 1790 been con- 
verted into lakheraj, to give 
some evidence that his land was 
once mâl, The burden is not 
met by the mere fact of the lands 
being within the ambit of his 
estate. 

Tt is competent to the High Court, 
on an application for review, 
to delay their final decision until 
a doubtful question of law has 
been settled by a Full Bench 


e 
+ 


(1) Where it is*not shown that an order 
rescinding an order made under 
Act VIII of 1859 s. 146 was 
regularly and ropetly made, there 
is a defect in the and a defect 
in law, which might materialfy 
have affected the decisio on the 
merits se ae are 

(2 Quere —Where, either under s. 119, 
Code of Civil Procedure, or in the 
exercise of the pqwer of review, 
a suit is restored to its original 
position, is the plaintiff bound to 
obtain and issue fresh summonses? 


. ee | 
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(3) Where S having had his claim to 
. certain property attached in exe- 
cution of a decree by L against 

N, refused, sues to establish his 
right, his application, if his claim 

is raht and reasonable in itself, 
should be dealt with as if it were 
made in the execution-proceed- 
ings eae aes aoe 


(4) Where application is made for’ 
execution of a decree standing in 
the name of a deceased person s+. 


(5) Where a lost Weed is shown not toe 
have had a Stamp, the Court’ 
would be right to require that the® 
same money should be paid before 
admitting secondary evidence as 
would have to be paid if the deed 
itself were produced. Ifthe Court 
does not do this, it is not an error 
affecting the merits of the decision, 


wes 


and a ground for a special appeal > 


(6) Where the auctioneer at an exe- 
cution-sale does not. accept as 
purchaser the person named by the 
highest bidder as his principal ... 


(7) Where the first Court rejects an 
application for amendment of 
defence, and the Judge in appeal 
thinks that the evidence on the 
record was sufficient to determine 
„the question, the Lower Appel- 
late Court is right in giving effect 
to the defence 


(8) An . application under s. 210, 
Civil Procedure Code, cannot be 
allowed to succeed on the ground 
that would support an application 
under s. 204; and an application 
under s. 204 must be disposed of 
ona state of facts which would 


ane 


give the Judge power to issue the - 


‘ order under s, 204 “es es 


(9) The issue which arises when a peti- 
tion is preferred under Act VIII 
. of .1859 s. 256, is a judicial pro- 
ceeding, and ought to be carried 


dat with regularity aie roe 


(10) How a Moonsiff should proceed 
when proceedings ‘are taken before 
him undere Act VII (B.C.) of 
1869 s. 101° ove “i “ 

Sée Amendment of Plasni (1) ' 
*. See Special Appeal (3) 


Promissory Note. 


Where two or more instalments are’ 
still due on g—~at the time when 
plaintiff brings his suit, he should 
sue for them in one action 
See Jurisdiction (1) 
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Where plaintiff's cause .of action 
is the denial by defendants of. hiss e 
-———, nnd both Courts have found 
that title to be unquestionable, 
he need not be sent back to the 
_ first Court ona technical ground 261 


PURCHASER. i 


a 


À ~ of a fractional share of an 


estate at a sale for arrears of 
revenue for which share a separate 
actount hase been opened - unger 
Act XIV of 1859 s. 11, acquires 
it subject to all incumbrances and 
acquires’ no right not held by 


previous owners ». 264 


PuRDAH-NUSHEEN, 


See Act XI of 1858 ($) 


PURSUIT BY Jupenent-Crepirore 


oA judgment-creditor, delaying long 


after judgment-debtor’s death 
to follow such debtor’s property 
into the hands of his heir, must 


explain the reason of the delay ... 422 


PUTNEE, 


(1) Where one individual holds a 
, by paying rent in equal 
shares to two owners of the zemin- 
daree, the divisionsis the joint act 
_ of the putneedarand the zemindars, 
and is as if each of the zemindars 
had granted to the same person 
his share in -——— ... sae ahs 
(2) A——cannot be thrown up at the 
e choice of the putneedar. The con- , 
tract can only be dissolved by the 
Court after proper inquiry ... 383 
See Privy Council Rulings (14) 





275 


See fent-suit (4) _ 
R 

RECEIPTS. 

See Evidence (5) 
REDEMPTION. - ° 

See Ill Bench Rulings (4) 

4 

REFUND., i 


- (1) The High Court cannot authorize œ: 


-a Collectorto —*— excess stamp- 
duty paid by reason of the Civil 
Court’s over-valuation of hjs suit: 
the Government, however, may 
order such gas cate see 

(2) Where the ——- sued for is in 

deposit for the rents of an old 
lease, not expired, but abandoned 
by defendant for a new*arrange- 
ment, he cannot fall back on the 


4 
. 
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- old'ċontřact, or retain the money 
„under the new contract, after 
‘refusing to register the pottah st 
' See Vendor and Vendee (1) 


REGISTRATION, 


(1) The non-registration of a decree 
cannot be a reason why the decree 
should not be executed ... 

(2) A bill of sale_got up by frand, 


even if registered, cannot prevail: 


egainsta bond fide bill of sale not 
registered . dae 
: + (3) Where on a safe being agreed upon, 
the seller takes an advance e of 
Rs. 100, the instrument, which 
showed ‘the intention that the 


purchaser should have a security ` 


: upow the property for the money 
advanced, operated as a charge on 
the property to the extent of the 
advance, and comes within the 
terms of “Act VIII of 1871 
s. 17 * 

A document acknowledging re- 
payment. of consideration-money 
advanced on a mortgage need not 


(4) 


be registered. It does not limit. 


_ or extinguish any right or interèst 
in immoveable property within the 
scope of cl. 2 i 
See Cause of Action (2) 
' - ` See Kuboeleut (1) 
See Pottah (2) 
See Under-tenure (1) 


Reevration VII or 1793. 
° Section 61.° See Notice (5) 


Reeuration I or 1798. 
See Full Bench Rulings (4) 
Rgeuration XVII or 1806. - ' 
Section 8. See Mortgage (8) 
Reeuiation V or 1812. 


A consideration of the rights of 
private individuals with reference 
tọ the Government revenue or 
otherwise, is sufficient to warrant 
the interference af a District 

° Judge under 8.26 . 
See Full Bench Rulings (3) 





Reeuration XIX or ,1814,, 


Section 3 applies only where a revenue 
is payable to Government. which 
must be apportioned when a divi- 
sion of the estate is made. It 
does not apply when the revenue 
is already apportigned by each of 
the owners. A suit for partition in 
such®a case may be entertained 

a by the Civil Court:: 
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Reaunation IL or 1819. 
Section 30. See Privy Council Rulings (17) 


Recutation VIIL or 1819. 73 


A notice under —— ought to be 
served at the place ‘where the 
defendant’s gomashta habitually 
` transacts business rather than at 
the cutcherry which is not in use ? 

Reauvation XIX or 1819. 


See Right of Occupancy (1) 


REGULATION VIL or 1824... 
Section 7. See Fulb Bench Rulings (7) 


REGULATION XI or 1825. 
Section 4. See Privy Council Rulings (11) 


132 


Re@uLatTion V or 1827. 
Section 3. See full Bench si (1) (8) 


j ‘Receive eae 


A mohunt in charge of a , With 
only a life-interest in the property, 
cannot create an interest superior 
to his own, or bind his successors 
except under extraordinary press- 
ure for the benefit of the . if 
a purchaser retains possession 
after the mohunt’s death, the lat- 
ter’s successor has a cause of 
action against him from the date of 

„the election, and no length of 
possession can give the puecoueet 
a valid title 

See Privy Council Rulings (5) 
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REMAND. 


Where a Lower ere Court has 
misapprehended the document- 
ary evidence and the statements 
of witnesses, and without clearly 
recording its reasons sent for 

. documents not put in evidence, 
and condemned certain documents, 
. which had been.sworn to, as fabri- 
cated, the High Court remanded 
* the case for re-trial soo” 474 
See Appellate Court (1)e 
See Jurisdiction (9) 
See Special Appeal (3) 


REMEDY. .` 


Where joint-owners of land T 
an excayation which causes injary 
to their co-sharers, the lies 
in an action either for partition 
or damages 





| Rent, 


See Act ea (B.C_) of 1869 
(3) (7) 
8 See Co-sharer (2) å 
ree Liability (1) 
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. Renr-Surr. P, Restitution. f i P DE 
» (1) Where plaintiff fails to prove the , . Where „a decree . giving possession 
kubooleut fixing the amount of and mesne profits is reversed in e 
rent, and there is no evidence of _ Privy Council, the Judge making 
the rate at which he has estimat- : ; an order for the of the pro- 
ed it, it is right to take as rent perty should also order re-payment 
thee amount admitted by the of the rents and profits derived. - 
defendant to be due e wee G4 therefrom by plaintif during x 
© (2) Jummabundee papers filed. by a possession ne se ees > eee? 289 
malik in butwarrah proceedings to 
which a tenant is not necessarily 2 ESUMPTION. 
, a party, is not evidence ngainst Where M and his brothers hive held’ 
the tenant in a suit for arrears of land as lakkeraj,.a certain pary of 
rent T a 171 _, which is résumed by the zemindar 
(3) A J udge findiag ina ai of "under a dgcree, aeir utmost right 
‘the sum paid for many years bye ein the resumed land is the right 
the tenant, only a part was paid ,- of settlement, which cannot. “be 
as rent, and the rest as a cess or transferred without the zemindar’s 
fee, for testing the coin paid, does consent. ... oss nee 
not determine an uestion - See Privy Council Augigs (17) ° 
Fad 
amounting to n varying of the i See me of Way 2A 
tenant's rent ses a soa 210 
(4) A plaintiff is entitled to maintain , | REVERSAL or SALE. Í 
a ———. where he bases his cause See Appen (1) 
of action on the -putnee pottah 
‘held and admitted by defendants 400 | . Revenstonze. l 
See Co-sharer (2) ` See Limitation (1) 
See Evidence (1) ' PA EN ) 
See Intervention (1) | Review. 
See Onus Probandi oe ae 
(1) Where a plaintiff applying in’ the 
JE . Lower Appellate Court for a i 
REPRESENTATIONS. f : neglects to point out an 
A party is not concluded by his omission, be is nog entitled to the `° 
own -——~-, unless-they have been . costs of the special appeal which 
acted apon ue the opposite party 993 is necessary to bave it corrected... 73 
oy (2) A judgment passed in -is the. > 
final judgment. as regards the’ 
REPRESENTATIVE. a parties; to that ——~; and the © 
Under s. 203 Act VIIL of 1859 ə right of appeal from the decretal 
defendant need hot. be sued in any order runs from the time of the 
‘capacity,’ but should be de- , final order on. ——, even if the 
-seribed according to. s. 26, and š Appellate Court should put aside 
the plaint should contain an alle- the matter “.., 101 
gation that he is the —— of the (3) Where, a plaintiff having ‘obtained 
deceased tee eae’ sane 280 an incomplete decree, obtains 
a on the ground that he is 
Res ERRA entitled .on the proofs. on thw, 
,, A party failing to execute a decree a R aa Se 
fy possession cannot bring a ee dat the i i eee ei 025 
second suit for the same property, e3 "Sec ; ot yI I 1 of 1859 19 ” 
unless on a cause of Retion which Sen et | ee (7 ( ) 
has arisen since the decree, and 
which is not barred by limitation 412, a ee is LOTTE 
See Caise ae dchon, g ' See Privy Council Goi G 
' (16)'(17) * 
Rustbeny CurrrvaroR., 
_ The mere fact of a ryot “residing RIGHT or Action. , were 
in a mouzkh other than that in o A suit brought to recover property 
which his land is situated does _ should be brought by the real 
not; preclude him. from being , owner, and not by a person claim- 
treated as 4 +—— within the mean- ,» iIng'to be owner by virtue of a 
ing of Act. Vor (B.C.) of 1865 -. transaction: found not to be a 
s. 16 pres Lee tes a. 426 =. real One re Te ‘one tte 72 
+ e i t 
s + 
o 
é e. j 
° ~ st ! 
| . ; ° 





Rica? or Acrion.~( Continued.) 


. (23 A civil suit does not lie to recover 


_ 6) 


money paid to a Civil Court 
Ameen to induce him to make a 
favorable report ... sip ihe 


(3) Where‘a zemindar obtaining a joint 


‘decree against certain villagers 
attaches the property of one of 
them who'sues the others for con-~ 


' tribution, usec that the suit will 
nae not lie eet ‘ ‘eee sf i 


(4) A suit for a kubooleut can only be 


anaintajned between landlord and 
tenant. But the landlord'may sue 
fora declaration of the amount 
of rent With which his land ought 
to be assessed, or for use and 
occupation, or ejectment, or both 


A plaintiff omitting to include all 
the @rounds on which his suit can 
be based, cannot bring a second 
suit.on grounds which existed at 
the time the first suit was brought 

See Act XX VII of 1860 (1) 
See Champerty (1) 

. See Conveyance (1) 
See Joint Family Property (2) 
See Limitation (1) (2) 


Ricar or. DRAINAGE. 
. The proprietor of land on a higher 


* 


level may claim aright to have the 
water falling thereon run off over 
lower land... sie say 


Rieur or Occuraney. 
(1) Where plaintiff having purchased 


(i 


a house on the plot in dispute 13 
years before the institution of suif, 
occupies it for 4 years, and then 


leaves the district, paying no rent - 


for the next 7 or 8 years during 
which the zemindar puts the 
defendant in possession, HELD that 
as plaintiff did not oceupy the 
land during this latter period, he 
had no right to eject the defend- 
anb se a wee .. oes 


) The heir of a person with a 





restricted ——, may make for life 
such,arrangement as he thinks fit 


for the cultivation and manage-. 


ment of the tenure Se ta 


(3) —— is not desived from the gene- 


ral proprietary right given to the 
zemindar by the Legislature; but 
Qervgates from and qualifies that 
right ` vis awe ks is 


(4) Where khamut land let for a term 


of years, is at the expiration of 
that term, tacitly let from year to 
year®to the same' tenant, the 


- tenant does not acquire a ——"... 
® 
o ` 
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Rigire or Occupancy,—( Continued. ) 

(5) As applied to aryot who, owing 
to the custom of a particular 
locality, pays rent only for the 

BBS period that he cultivates ... bes 

(6) A in land includes the same 
rights in respect of a tank appurte- 
nant tothe land. The restric- 
tions within which applies 

© toatank ... ‘a ise vs 

235 (7) Quere.—Is a bare under the 
rent-law transferable irrespective 

of the will of the zemindar ae, 

; See Ejectmegt (1) 

See Poitahdl) 











ggg | Riaur or Saxe. . 


Where defendant No. 1 attaches 
certain property in execution of a 
decree ‘passed after the mortgage 
of the property bya bond, and 

482 before its sale in execution of 
a decree passed on that bond, 
HELD that he has a right to sell 
the rights and interests of his 
judgment-debtor in the property, 
and is entitled to keep the money 
which saved the sale. ee 


RIGHT or SETTLEMENT. 


See Resumption (1) 
287 
Riant or Way. 


(1) Where a new way is substituted 
for an old one'with the consent 
of the person entitled, and the 
non-user’ of the original way is 
accompanied by acts which show 

- an intention to release, the right 
of resumption: is lost: the non- 
user need not extend over any 
defined period s. sos ‘ie 

(2) A general includes a right 
to carry marriage and funeral 
processions one one ane 





129 °, 
: a 
RIGHTS. = ee 

Quere.— Where a plaintiff asks for 
the establishment,of two rights 
132) . and it appears that he is entitled 
to one, is it sufficient to give him 
a decree for that one, and o 
insert in the decree a declaration 
barring his right to that Which he 


139 ’ has failed to establish? ... vy 
See Estate (1) 
RIPARIAN PROPRIETORSHIP. 
308 |.. * See Privy Council Rulings (15) 
` cd ý e 
9 
‘ ‘ § 
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D) A for arrears of vent brought 





about by collusion between the, 
party in whose name the tenure: 
stands, and the purchaser, with a 
view to get rid of a co-sharer, is a 
private ; and the co-sharer 
„can, on payment of his share of 
rent, have his share re-conveyed 
to lin y 
(2) A ——— in satisfaction of a decree 
.for costs against certain parties 
~ personally, can lawfully only pass 
` properties betonging to those par-« 
ties; 16 canmot pass property 
` inherited by others as co-hefrs® 
with them .. si 
See Act VIIE(B. C.) of 1869 (7) 
See Breach of Contract (1) 
See Execution (4) 
See Privy Council Rulings (14) 
See Right of Occupancy (6) 





SATISFACTION. 


See Decree (4) 


SECONDARY DVIDENCE. 


See Procedure (5) 


SECURITY. 


3 


No Court of equity should direct 
hypothecated property to be 
sold and'the proceeds applied to 
the satisfaction of a debt for which 
ig is —— without ascertaining 
that the debt is really due - 

See Judgment-debtor (1) 
See Mortgage (1) 


` SELF- ACQUIRED PROPERTY. 


See Joint Family Property (19) 
See Privy Council Rulings (7) 


Service LAND. 


As long as defendant's services are 
. required and rendered, plaintiff 
.., cannot withdraw the land given 

by all the shareholders, when they’ 
were joint, as a consideration for 
those services see s ase 


Ser-orr: 


(1) In a suit for rent, where of four 
putneedars who have pyrchased 
ezemindaree shares, two, defendants 

. 3 and 4, sell ‘their zemindaree 
., Yigh® to plaintiff, defendants 1 
and 2 who were strangers to the 
transfer of the rights of defendants 

3 and 4, have as between them- 
selves and the plaintiff, a right to 


-—- their putnee liability. against ` 


`; their zemindaree right si) ayi 
e è x 
: è 


333 


483 


253 7 


369 


bse 


Ser- orr.—( Continued.) 


‘SETTLEMENT. 


(2) Where a défendant claims a right 
* of arising out of one and 
_the same transaction as that in 
which the suit originated, it is not 
equitable to drive him to a cross- 
suit: a decree under Act- VIII 

of 1859 s. 195, ond the latter 
portion of s. 121, being sub- 
ject to the same rules as if 1t had 
been made in a separate suit 





eee 


See Boundary (2) ° 
See Possessi®n (3) 


e 
SHEBAIT. 


See Decree (8) 


SMALL Cian Gace b 


SPECIAL 


(1) Huts are not goods and chattels, 
and cannot be taken in execution 
of a decree of ‘the , under 
s. 58 Act IX of 1850 .... a 

(2 Where a party to a suit requests 
the of Calcutta to. reserve 
a question for the opinion of the 
High Court, and it is not reserved 
because the Judges entertain any 
doubts, if he does not appear 
in the High Court, the decision 
must bé given against him eae 

(3) Where the heirs of a decensed 

` -Moahomedan take @qual shares of 

'+ 14 annas of his estate and allót 2 

annas to rehalallah under the 

management of one of their num- 








ber, and on his death, three of | 


the heirs sue his tenant for their 
e proportion of rent and on account 
of rehalallah, 
cannot be entertained by a 
See Full Bench Rulings (6) 

See Jurisdiction (15) un 





} 

APPBAL, i 

(1) Under Act XXIII of 1861 s. 27, 
@&@ — does not lie in a suit 
against a law agent'to recowr a 
balance of money unaccounted for, 
it being hei that the case may be 
brought under the terme “claim 

` for money due under a contract” 
- The fact that the Lower Appellate 


- Court holds an qbjection on the., 


score of misjoinder to be good is 
no ground of 





(3) No —— lies from a case not Svighin 


Act VIII of 1859 s 3651, 
which a District Judge remands 
for trial instead of framing issues 
_on which it might be tried; pro- 
` vided the decision does net affect 
` the case on the merits 


ea ane, ws OCG 
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HELD that the suit’ 
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Srecrat, ArrEst.—( Continued. ) SUCCESSION. . 

ts the Lower Appellate Court _ Where two Hindoo brothers hold- 
a assumes without evidence that thé ing an ancestral estate in common 
° lands in certain deeds of sale are . ‘with a third brother, hold self- 
the same as those in dispute, œ acquired property in common 
accepts oral evidence rejected by between themselves, if the half 
the first Court as self-contradict- ° share of the deceased brother be 
: ory, and puts an ubjustifiable held separately on his own account, 
, construction on other evidence, it his widow becomes his heir, and 
iS pa aside in ——— as erroneous oe her lifetime, his brother 

in law 959 as no right of E wks vo 197 

(5) ry og a Lower Appellate Court's SUMMONS. 
ndings upon a question of fact 
ec adana as BA an es ggg) An appellant fling fr 18 monte 

(6) A —— lies frq an cx parte deci- 

; sion passed by an Appellate Cour i ° Sn see to have as fresh —~- issued 

' jn regular appeal’.. 402 ° 0 i he d 9 a eR 

(7) Where the Court might have deni ' ee Procedure e ) 
with a suit as if it had been a SUNNUDS. 
revival of ‘a previous suit which See Evidence (5) 

. ende@ in compromise, but has not Surerr-Bonp. . 
cone nm the High Couré cannot as An ia large Ne be Aled for a 
tah and to make good all 

_ (8) A — having been successfully Be talone as 
objected to under Act XXIL of Bie ranted of ae orn 
1861 s. 27, the High Court refused ree life ae ie en oe 
to treat the petition of appeal as his-death Mite E 12 
an application to exercise its ao a a 

a extraordinary powers, but simply Survey-Mar, 
o. rejected it without prejudice to A may be resorted to for assist- 
appellant's right to make an appli- ance in considering the evidence 
v cation to have the Judge's order of a thak map as to area and 
— See oh ne . boundary ... aes i4 
ee Full Bench Rulings (2) (6 | See Boundary (2 
See MisPinder (1) ji i ° A ) 
See Onus Probandi (4) T 
See Procedure (5) TANK, 
See Review (1) M Sée Right of Gerupancy (6) 
Seritrine or CLAMS, Topi 
See Instalment (2) oe Where bwin _cooupiss nd nee 
l See Promissory Note (1) a purchaser of tie ane i 
STAMP. ° a right to treat him as his tenant, 

* (1) Where, after a lease has been unless the zemindar has trans- 
executed and registered, another ferred his right by granting a putnee 
document is executed to alter and to a third party ... one ree 99 
substitute new terms in respect of See Transfer (1) 
the re a pied requires to be ` Tuar Map. 
stamped with the provided - 

. o | fæ a lease.. 36 ae joe Survey, Map (I ) o 
(2) Where s are puti in by a par ty TITLE, 
- to the suit as requ@ed by Act ; : 
. ‘WIEL*%of 1859 s. 198, a copy of (1) Where neither party can show any 
the decree and judgment must be to ‘property, of which 
.. furnished to him without furtber the defendant alone holds posses- 
dela i .. 406 sion, fhe plantiff cannot obtain a 
Sre: Proce his F (5) . decree because the defénce is ilb- 
See Refund (1) advised and weak 197 
-a (2) Possession-is evidence of—t > and 
da i 3 the plaintiff proving that he had 
: ‘coe Penal possession and had been forcibly 
See Penalty (2) disturbed, ae out a prima 
facie ai it .. 458 
| DUBORDINATE QBreuts. See Limitation (5) 
See Joint Family Properly (14) * See Onus Probandi (10) 
3 i 5 s 
e e 
: è 
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e . [a Let 3 z 
See Jurisdiction (8) - VALUÄTYON oF Surs. ° ~ œ 
TRANSFER. , $ e 
i i : (1) How the amount or value of the è à 
(1) Where the purchaser of a zemin- subject-matter in dispute in a ° 
daree sues a tenant-at-will, and the suit should be estimated for the a 
third party to whom the zemindar purposes of jurisdiction... `s. 33 
- hag granted a putnee of the land (2) An appellant may put his appeal 
intervenes, the issue whether the at the valuation of the plaintiff ` 
zemindar transferred his rights to as approved by the’ first Court, 
the plaintiff or had previously though it be an over-valuation, 
transferred them to the intervenor, , ‘and ‘the Appellate Court may 
is material... gaa sae .. 99 award costs in: proportion to 
(2) A landlord is not obliged to recog- what it cpnsiders the proper 
nize the of a lessee’s interest, ‘ valuatione j è 206 j 
_ where it wotlld defeat his own righé . : ae ee me Met 
.of re-entry ni ia. aw 189 e ‘ 
See Privy Council Rulings GG ` * VENDOR AND oe Da Š 
See Trespass (1) Where on a sale being set aside, 
See Under=Tenure (1) vendor and vendees appeal sepa- 
See Zemindar (1) iat and x Judge on ce ao 
, - l of the vendees, In wẹic e ¢ 
TRANSFERRED DECREE. vendor is not a respondent, orders 
See Act VIL of 1859 (10) the latter to refund the purchase- 
TRESPASS. Í ' money to the T A a 
the decision is illegaą and the 
ma a ryot bas transferred to a vendees should have been referred a 
ird party his right in the soil, Sacaeeparate suit 149 
- and the transferree is in possession, ia al ace as aa 
the zemindar as owner may evict 
him as ‘a trespasser, and claim | wW 
damages to the extent of the rents s 
Daraa On prevented a|  Where.a — gave testator's widow , , 
See Joint Estate (2) i permission to adopt and, provided 
that on his death unmarried, the 
Teusr ProrsrTY. estate should pass to the tes- 
See Original Jurisdiction (2) tator’s nearest sapinda gyanti, 
HELD that the gift or bequest 
U was void and of none effect, 
Unper-Tenvre. , because the nearest sapinda not 
The transferee of an — which being ascertained at that time, ‘ 
_ however has not been registered might not be in existence at the 
' in the zemindaree sherishta, may death of the testator =... «e 472 
stop its sale in execution of a See Privy Council Rulings (13) 
decree under Act VIII (B.C.) of amn ° i 
1865, by paying into Osmi ae WITNESS.. i E ot e 
amount of the decree, but cannot Where the Lower Appellate Court is 
` eome in arid allege that the per- not satisfied with the evidence of 
son against whom the decree is the one with whose single 
obtained is not the proprietor, and evidence the first Court was 
a was not in legal possession e. 59 satisfied, 1t oe give eee 
SER. æ an opportunity of examinigg the 
In suit to enforce a right of ease- other witnesses se se, e 208 par 
. ment on the ground of ——, the Seceddjournment (1) 
Lower Appellate Court acts erro- See Review (8) * i 
neously in*refusing to inquire into 
the length of time. plaintiff has 7, e. > 
.e enjoyed the —— becaue defend- ZEMINDAR s 
ants right also is of short ' : 
standings ss a ce ane 398 A -~ has the right to keep the 
See Joint Family Property (4) possession of the soil ‘ine those 
See Limitation (10) (11) persons who are entitled’ to it. 
See Prescriptive Right (2) The ryots have no power to 
transfer to a third party their 
Usur RUCTUARY MORTGAGE, i right to have possession of, and 
See Onus Probandi (3) | to use the soil forethen own 
See Privy Council Rulings (12) | benefit ae sau re we 139 
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A ° Act XLV or 1860. 
AEEINENT: Section 84. See Insanity. ` 
» 0) EE EE ETT ATEN Section 96. See Criminal Trespass (1) 
, P e Section 104. See Criminal Trespass 1y 
- re ean pas agree 9 A Section 141. See Unlawful Assembly, 

, y ry to Section 148. See Full Bench Rulings. 
provesthat he has taken part in Section 149. See Full Bench Rulings. 
os meng af otte emmmaion | Seton 191: Sae Pries oie. 

ection 194. See False Evidence. 
wae e Spee i n absolutely n: Section 203. See False Information. 
Section 283. See Nuisance (1) 
steps of the transaction which are ~ Section 291. See Nuisance (1) (2) 
(2) eee EEPE PE E 4l go 330. See Extorting Confession. 
i TEN cti 397. See H C 
cs of giving false evidence, unless the ee yeah See nee (D) °) 
ee person charged with —— intended 
not only that the statement should 
be made, but that those state- Act IX (B.C.) or 1862. 
ments shouldbe made falsely ... 41 See Forgery (2) 


ACCOMPLICE. Act XVIII or 1862. 


_ The Court ( Miter and Pontifex, JJ.) Section 17. See Sessions Judge (2) 


ae A Glover, J., dissenting) refused 
to convict iu this case on the, Acr HI (B.C.) oF 1864. 





uncorroborated -testimony of an Section 65. See Nuisance (3 
mony 
~» Who had previously been Section 77. See License. 
convicted of the same offence on è |: 
å her own confession oe 19 | Act I or 1872. 
Section 29. See High Court (7) 
ÅCCUSED Penson. Section 33. See Evidence (2) (3) 
In recording the examination of an ; 
—— under s. 846 of the Code „| Act IX oF 1872. ` 
of Criminal ‘Procedure i in the lane `. Seetion 108. See Stolen Property. 
perty 
. | gifige in, which it is given, a oe 
“Magistrate need not take down | Acy X of 1872. à. 
the examination in h8 own hand; , g pe de See Procedure (1) 
° it is enough that he append a OCHOR TU.: weet TOCCLUPE 
certificate that the examination Section 64. See High Gourt (5) 

° + was conducted in his presence, Section 118. See Fulse Evidence, 
co contains accaratly llth | 236 See Winen G y 
was state e sie ag res 

: | beeen Section 257. See High Court (1g) 
Acouirrar® ” : Section 263. See High Court (1) (2) 
oh | er . 6) (7) (18) (16) (17) 

See High Court (1) (2) Section 280. See High Court (3) 


See Sessions Judge (1) , ‘. Section 283.. See Rape. 


Section 294. See High, Court (9) a3) 


Act XXI OF 1856.. nO g Section 296. See High, Court (8) (d2) 
Section 53.-" See Opium. È | Section 297. See Hat. .. . r 
x è hg e 
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Page. , , 
Breaca of ras Psacn.—( Continued.) o 
Deputy Magistrate, on the report 
» of the Police that there were 


serious apprehensions ofa ———, 


Section 297. See High Court (5) (8) (14) 
_ See Judicial Proceedings. 


See Procedure (2) 3 
Section 305. See Whipping. p summoned not only A and the ser- 
Section 308. See Stolen Property. f vants of B, but also B; and with- 
Section 810. See Whipping. out taking any evidence against B, 


found him guilty with the rest, : 
under s. 497, Code of Criminal 
Procedure, and directed him to 
enter into a bond and to find 
security to keep the peace: 


Herp, ‘that the order as regards. B 
was illeza] :°it was nccordingleset 


Section 317. 
Section 834. 
Section 346. 
Section 351. 
Section 418. 
Section 447. 
: Section 489. 


See Punishment. 

See Evidence (1) 

See Accused Person. 

See Witness (2) 

See Stolen Property. ` 

See Criminal Trespass (2) 
See Criminal Trespass (2) 


Section 491. See*Breach of the Peace dl) (2° . aside . , 68 
a See Security. , See Criminal T espass (2) : 
Section 492, See Security. TAA ° See Evidence (1) 


See Hat, 
See Possession (1) (2) 
See Secur ity. f 


Section 497. 
Section 518. 


See Breach of the Peace (3) 
See Hât (1) . . 

See Judicial Proceedings (1) 
See Possession (1) (2) 


Acr X or 1873. 0 = 4 c ° 
See Jury (1) 


Section §30.. 


CERTIFICATE. 


Amegn’s Report. 
l SE EOE See Accused Person, 
See Possession (2) TO oe 


APPEAL, CHARGE, 
` See Sessions Judge (1) See Nuisance (1) (2): 
1 See Punishment. sà 
ATTEMPT. | See Rupe. E 
See Rape. š 
Civiu Court. 
Piit B A —— has no jurisdiction to make a 
: E ee m declaratory, order as: tothe pater- 
Bonp - See High Court (5) ` nity of an illegitimate child wv. 58 
es See Breach of the Tence: aa r r 
Civis Surr. 


BREACH OF THE Pune: 


(1) Although a Magistrate may sum- 
mon a person on credible inform- ' 


e Where a Joint Magistrate dismissed 
..a case in which the complainant o 


ation to show cause why he should ` 


not be bound over to keep the 
peace, he cannot, under s. 49], 


- Code of Criminal ’Procedare, bind 


over such person , to keep the ., 


peace until he has adjudicated on 


charged the accused with illegal 
assembly, criminal trespass, and 
mischief, on the ground that the 
case was one completely for the 
Civil Court, the ‘High ‘Court set 


* aside'the order, and ‘directed ‘the 


evidence produced before him by i Joint Magistrate to try it we 60 
the person accused.” The notice _ See Chef t. 
to be‘ accused) should give: bim 
sufficient time to: come in to ag Cog oy ORIMINAL PROCRDURE. 
duce his evřdence: © 18 ii 
(2) To justify an order under s. 491 See Apt X of. 1872. 
” Act X of 1872, calling on a person 7 í 
to give security. to keep the peace, COMMITMENT. ` ý 
„there must be a reasonable pro- . i T 
bability of-a ——— being commit- See Discharge (1) 
ted,: and not merely a bare ' pós- l 
sibility of a— .. +» 57) COMPENSATION. 


(3) In a case of dispute regarding. land 
. between: -A- and B- (the latter a ° 
, resident of another - district), a. : 


i 


See Complainant.. e 
See Stolen, Property... .. 


. 
* 


o 


* 


r 


COMPLAINANT. 


In% case in which the —— charged the 
* -accused with cutting and forcibly 


CONPLAINT. 


carrying away his crop of paddy, 
the, Assistant Magistrate diretted 
the crop to be attached, and 
deputed an Ameen to hold a local 
investigation, and subsequently, 
after‘ examining the Ameen, but 
without taking the evidence for 
the prosecution, he held the com- 
plaint to be a false one, and 


‘ordered that the ——~ should pay 


@ compensation t® the ‘accused, 
and that the grop should be made 
over to the accused. « 


The High Court set aside the Assistant 


Magistrate’s order, and ordered 
that the money paid under it 
should be returned to the 
andethat the case should be 
re-tried by a Magistrate after 
recorging the evidence of the 
and his witnesses ose es 








See Discharge (8) 


CONFESSION, 


See Accomplice, 
See Latorting Confession. 
See High Court (7) 


b b 
- RIMINAL TRESPASS. 


” (2) On aconviction for 


P s+ 


(1) Where a person assisted by a friend 


retaliated severely on another, who 
trespassed into his house with the 
object of having intercourse with 
his wife, he was held to have com- 
mitted no offence,—ss. 96 and 104, 
Penal Code, justifying himin caus- 
ing any harm short of death to 
the trespasser; and his friend was 
also acquitted as having aided him 
to commit no’offence .. ave 
unders, 447, 
Penal Code, the Joint Magistrate 
added to the sentence of imprison- 
ment an order that the prisoners 
should give recognizances to keep 
the peace, The'Sessions Judge 
recommended that the order as to 
recognizances should be quashed, 
as ——— was not one @f the offences 
detailed in s. 489 for which such 
recognizance could be taken. 
The High Court declined to act 
on this recommendation, holding 
that there was nothing illegal in 
the Joint Magistrate’s order, the 
cbnduct of the accused clearly 
pointing to an intention to commit 
a breach of the pence ... sa 
See Civil Suit. 





Cross-ExaMINgTION, 


See Evidence (3) 


@ , 
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D 

DACOITY. 

See High Court (3) 
DAMAGES. 

See Theft (1) © 
DECEPTION. 

See High Court (7) 
DISCHARGE. 


(1j Per Glover, J.—In a case triable 


by the Sessions Cofirt, a Magistrate 
has power tò cofhmit the accused 


‘to the Sessions after he has once 


dhim ... 





(2) A Magistrate of a district bas power 


to order a Subordinate Magistrate’ 
to revive 2 case in which the 
accused had been ——~d EPA 


(3) In a case before the Joint Magis- 


trate in which the prosecution 
was closed, and the accused ——d 
under s. 215 of the Code of 
Criminal Procedure, the Magis- 
gistrate, on a petition presented to 
him by the prosecutor, passed an 
order of remand directing the 
Joint Magistrate to proceed with 
the case at the stage at which he 
left it: 


Herp that the ——~ not being equi- 


valent to an acquittal, the Magis- 
trate might have received a com- 
plaint if he saw sufficient reason 
for doing so, and might have made 
it over to a subordinate officer to 
be heard, but he had no power to 
make the order of remand which 


he made i 
See Witness (1) 


4. aee 


E 


ISVIDENCE, 
(1) In a case of a dispute regarding land 


(2) When the 


commenced under the old Code 
of Criminal Procedure, the 5—~~ 
must be recorded in the manner 
provided *for by s. 384 and the 
following Seétions of the new Code 
ef an absent 
witness is admitt@d under s. 33 
of the Evidence Act I of 1872, 
the ground for its admission shod 
be stated fully and clearly to 
enable the High Court to Judge of 
the propriety of its admission. Ia 
the present case, the High Court 
co nsidered that the ——~ of an ab- 
sent witness had been impro- 
perly admitted, because there was 
nothing to show that by ordinary 

7 s 


d 
¢ e 
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: Eyipence.—( Continued. ) 


care and the use of ordinary 
means the witness could not have 
been produced 


(3) In order to make a ‘deposition 


admissible under the s. 33, there 
must be that the accused 
petson did, in fact, have an oppor- 
tunity of cross-examining ; 
| See Accused Person. 
See Breach of the Peace (3) 
See Complainant. 
See Government Pleader, 
See Possession (1) (2) 





EXAMINATION. . ‘ 


See Accused Person, , 


Extrortring CONFESSION. . 


A charge may be made under s, 330 of 


causing hurt for the purpose of 
extorting information which might 
lead to the detection of an offence, 
even if the supposed offence has 
not been committed. The offence 
which that Section intended to 
describe is that of inducing a 
person by hurt to make a state- 
ment, or a confession, having 
reference to an offence or miscon- 
duct; and whether that offence or 
misconduct has been committed is 
wholly immaterial oes ies 


F 


Faust ENDORSEMENTS. 


See Forgery (1) 


FALSE EVIDENCE. 


It is not necessary, under s. 194, 





Penal Code, that the which 
is given should be evidence 
given'in a Court of justice. Such 
statement, if made to a Police 
officer, would amount to the 
offence of giving as defined 
by s. 191, taking s. 118 vf the Code 
into consideration ste We 

See Abetment (2) 





FALSE INFORMATION. 


To justify a conviction fqr giving 





with respect to an offence, under 
s. 203 of the Penal Code, it 
must be proved, not only that the 
person charged ‘had reason to 
believe that an offence had been 
committed, but that the offence had 
actwally been committed, and that 
the accused knew or had reason 
to believe that the offence had 
been actually committed oon 


Finbixa@ or Facts. 


See High Court (1) (18) (14) 
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Fine. ° _ 8 
See Nuisance (3) 
E See Stolen Property. 
e 

FIsHery. l 
° See Theft (1) 
FORGERY. 


(1) Where the accused, a mohurir in 


‘ convicted of 


(2) 


a Registry office, was charged 
with making false endorsements of 
registry on the back of certain 
deeds, whigh endorsements were 
signed by the Registrar, it was 
held that, befe he could be 
under Part 3, 
s. 464, Penal Code, it must be 
shown that the Registrar, in 
consequence of deception practised 
upon him by the accused, did 
not know the contents® of the 
document he was signing ‘x 
Money received by a» moburir 
appointed under the Registration 
Act IX (B.C.) of 1862, by way 
of fees for registering deeds, 1s 
money entrusted to him as a public 
servant one ene eee 





Furr Bence Robrnes. 
(1) Hero (Ainslie, J., dissenting) that 


s, 149 of the Penal Code is not 
intended to subject a member of an 
unlawful assembl? to punishment 
for every offence which is commit- 
ted by one of its members during 


the time they are engaged in the ` 


eee of the common object. 
n order to bring a case within 
s. 149, the act must be done with 2 
view to accomplish the common 
object of the unlawful assembly, or 
it must be proved that the offence, 
though committed in prosecution 
of the common object of the 


‘ unlawfulassembly, is one which the 


accused knew would be likely to 
be committed in prosecution of the 
common object 


(2) Per Jackson, J.—Any offencegione 


(3) 


by amember ofan unlawful assem- 
bly in pr@gecution of the particu- 
lar one or more of the five objects 
mentioned in s. 141, which is or 
are brought home to the unlawful 
assembly „to which a prisoner 
belongs, is an offence within the 
meaning of the first part of s. 149 
Where a certain ‘number bf eper- 
sons, members of an unlawful 
assembly (party <A), attacked 
another party (B) who were in 
occupation of land, with the view 
to drive them off theeland by 
force, and one of the members in 


49 
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Fert Bencu Ruxines.—( Continued.) 


party A fired a gun at and killed 
one of the persons in party B, in 
consequence of a sudden and 
unexpected resistance which was 
offered by party B, it was held 
(Ainslie, J., dissenting) on a con- 
sideration of the evidence that 
the persons composing party A 
other than the person who fired 
the gun could not be convicted of 


murder under s. 149, Penal Code. ° 


The conviction wag altered under 


‘ehe circftmstances to one of rioting 


armed withea deadly weapon 
under s, b48 of the Penal Code... 


G 


GOVERNMENT PLEADER. 
It is the duty of the —, or other 


Hir, 


office? who conducts the. prose- 
cution before the Court of Session, 
to point out to the Court any 
glaring discrepancy between the 
evidence being given by a witness 
before the Court of Session and 
that previously recorded by the 


‘ committing officer eee ee 


H 


In a ease in which the Magistrate 


passed an order under s. 518, Code 
of Criminal Procedure, for closing 
a on the ground that it was 
only a mileapart from another ——, 
and a breach of the peace wag, 
not unlikely, the Sessions Judge 
recommended that the order 
should be set aside, s. 518 applying 
only when a breach of the peace 
was imminent: 





Herp that, under Expl. TJ, s. 518, the 


order could be made in all cases 
upon such information as satisfied 
the Magistrate, and as the order 
was one which the Magistrate had 
power to make and was not con- 
trary to law, the ligh Court 
could not under s. 297, Code of 
Criminal Procedure, set it aside... 


” 
Hicu, Courr. i , 
(1) A Sessions Judge may, under s. 


263 of the new Code of 
Crinfinal Procedure, submit to 
the a casein which he dis- 
agrees from the Jury in their 
finding of facts, as well as a case 
in which he complains that the 
Jury Bas not followed his direc- 





, -tions as to the law;-and the —— 
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Hiran Court.—( Continued. ) 


‘in a case submitted under that 


Section may acquit the prisoner, 
if it thinks fit, on the facts notwith- 
standing that the Jury has found 
the prisoner guilty  .e 


(2) The——, acting under sS. 263 of 


(3) Case in which the 


the Code of Criminal Procedure, 
convicted the accused in this case 


on the facts notwithstanding the 


verdict of acquittal come to by 
the Jury 2% Sh: 

, under 
s. 280 of the Code of Criminal 
Procedure, havin® reference to 
the facts of the @ase, and looking 





e %o s, 397 of the Penal Code, 


enhanced the punishment passed 
by the Sessions Judge on a pri- 
soner who was convicted of 
dacoity 


(4) In a case in which the Magistrate 


(5) The 


referred the proceedings to the 
, with a recommendation that 
they should be set aside because 
the sentence was inadequate, 
it was held that itis not merely 
because circumstances occur to 
the Magistrate which would render 
necessary a more severe sentence 
or a different charge that the —— 
should interfere. There must be 
matter on the record of the case 
showing that: the charge has been 
improperly framed,. or that the 
sentence passed is clearly inade- 
quate to the offence... 5 ae 
has jurisdiction, hav- 
ing regard to ss. 297 and 64 
of the Code of Criminal Proce- 
dure, to take cognizance of and 
revise the proceedings of a Magis- 
trate while they are in an inter- 
locutory state of pending investiga- 
tion, and may suspend such 
proceedings without having the 
record before it; it may also in 
such a case order bail to be taken 
from the person accused ase 








(6b In a case referred to the —— 


under s. 263 of the Code of Crimi- 
nal Procedure because the Ses- 
sions Judge differed from the ver- 
dict of the Jury, the held that 
it was for the Government, the 
appellants, who asked for a con- 
victiof, to begin, and satisfy the 
Court that there was a case calling 
upon the prisoner for an anewer... 





(7) The ——, ona consideration of the 


evidence, set aside the verdict of 
acquittal come to by a majority of 
the Jury, holding that a confession 
madé by the accused before the 
Assistant Magistrate was good ; 
such confession, even if obtained by 
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* Hron Court.— ( Continued. ) 


(8) A Magistrate 


deception, being admissible under 
s. 29 of the Evidence Act, 
Lorys72 an” -* ae ie 
should, under 
s. 296, “Code of Criminal Proce- 
duge, exercise a discretion as to 
whether he will refer a case to 
the , and is not bound to refer 
every case in which he may 
detect an error 





Letter No. 480, dated 19th May 1865 


8 W.R, Criminal Lelters, page 
5) explained .. s.. 


(9) The questions which the —— has 


(10) In a ease tried by Jury, the 


(11) Points 


Ing upon 


to determi under ss. 294 
and 297, Code of Criminal Proce® 
dure, are questions of law or pro- 
cedure which affect the decision, 
and not questions of fact depend- 
conflicting evidence 
which has been considered by the 
Judge, and upon which he has 
given his opinion EA to 
the accused person as 





has no power to go into the facts 
of the case in order to see whe- 
ther or not the conviction was 
right; that standing entirely upon 
the verdict of the Jury. The Court 
has only to consider the facts, in 
order to see whether the Judge 
has done his duty in laying the 
case before the Jury for ‘their 
consideration., 

out how a Sessions 
Judge's summing up to the Jury 
should be dealt with by the ~—, 
first as regards the law, and then 
as regards the facts. 


(12) Where a Sessions Judge con- 


siders that a judgment or order 
is contrary to law, or that the 
punishment is too severe, he 
should report the proceedings to 
the —— in the manner prescribed 
by the Cireular Order of 15th 
aly 1863, which is applicable tv 
references under s. 296 of the 
resent Code of Criminal Proce- 
- dure 


(13) Section 294 of the Code of Crimi- 


nal Procedure is limited to sen- 
tences and ‘orders as distinct from 
judgments. The former may be 
altered or set aside by*the —— 
for illegality or impropriety; but 
thee latter cannot be interfered 
with (except in cases where 
the law gives an appeal on the 
facts), unless it be shown that 
there has ,been some material 
error of law which renders the 
conviction illegal and improper 


: in law IA iis van 


* 
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Hiren Court. —-( Continued. ) 
(14) Where a Sessions Judge after a 


(16) The —— 


enreful and deliberate weighing of 
the evidence on the record comes 
to.a conclusion unfavorable to the 
accused, the is not justified 
in interfering under s. 297, 

Code of Criminal Procedure, how- 
ever much it might hold a contrary 
opinion as to “the value of -the 
evidence 





(15) In dealing with a reference made 


by a Sessions Judge under 
s, 263, Code of Crininal Pro- 
cedure, in consequence of his 
, disagreeiny from the verdict of 
“the Jury, the must deal with 
it as an appeal by the pr osecution, 
and has authority to convict the 
accused person on the facts and 
to pass sentence acc&rdingly, 
s. 257 of the Code, by which 
the Court has to decide which 
view of the facts is correct, being 
read as qualified by s. 263 Se 
will exercise the 
powers vested in, it by s. 263 
only in cases in which it finds 
the verdict of the Jury clearly 
and undoubtedly wrong 





(17) In a ease in which the recused 


were charged with murder 
(s. 302), culpable homicide not 
amounting to murder (s. 304), 

and voluntarily ® causing 
ous hurt (s. 325), the Sessions 
Judge at. the trial added a farther 
charg ge of house-breaking by night 
in order to the commission of an 
offence (s. 457). The Jury unani- 
mously acquitted the prisoners of 
the three original charges, and a 
majority of the Jury (four out of 
five) acquitted them also of the 
last charge. The Sessions Judge 
agreed with the verdict of the 
Jury as regards the three original 
charges, aud recorded a formal 
order acquitting and discharg- 
ing the prisoners on these three 
charges. He differed from the 
majority as to the fourth charge, 
and refer@ed the case to the —— 
under s. 263 of the Code of Cri- 
minal Procedure: 


Hrov, that where (as in tbis case) the 


Sessions Judgeshas approved of a 
verdict on certain charges, and 
finally acquitted and discharged 
the accused as fo these thérges, 
the —~— cannot under s. 363 
convict on the facts on these 
very charges. That Section seems 
to contemplate only a case in 
which, without recording any 
order of acquittal or conviction, 


. © 


griev- 


aii ina aki Se 
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Hyu Covrr.— ( Continued. ) ? 


ethe Sessions Judge refers the 

whole case ... eve oof 

« ° As there was nothing in this case to 
show on what grounds the major- 

ot ity of the Jury acquitted the 
prisoners on the additional charge, 

. and as the Sessions Judge agreed 

with the unanimous verdict as to 

the tbree original charges, the 

presumed that the reason 
which weighed with the majority 
of the Jury in finding the prisoners 

_ “got guilty on the additional charge 
must have weighed with the whole 
Jury in finding them not guilty 
‘on all the three other charges, 
and accordingly the Court could 
not set aside the verdict of the 
majority on the last count with- 
° out practically finding directly 
in the teeth of the verdict of the 

;- _ Unanijous Jury on the first three 





i counts eee soe eee 
See Fait. bi 
` See Nuisance (1) 
Hort. | 
` See. Eziorting Confession. 
-9 tt 5 
» è I 
ILLEGITIMACY. 


“ 
The High Court declined to interfere 
with the order of a Magistrate 
declaring a person to be the father 
of-an illegitimate child, when it 
appeared that the Magistrate acted 
upon the sworn-testimony of the, 
mother, and that he called before 

_ him the person complained of as 

- being the reputed father vee 
See Civil Court, 


INFORMATION. 
- ‘See Eeatorting Confession. 


INSANITY. 


e ‘The fact of unsoundness of mind is 
. one which must begclearly and 

= . distinctly proved before any Jury 

is justified in returning a verdict 

p under s. 84 of the Penal Code ... 


d * 
i J 
e © ’ 
JupGE.AS WITNESS, 


See Procedure (3) 
JUDGMENT. a - 
See High Court (18) (14) . 
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JUDICIAL PROCEEDINGS, 


Orders made under s. 518, Code of 
Criminal, Procedure, are not ; 
and therefore are not within s. 297 





oO 
JURISDICTION. 


See Civil Court. e 
See Civil Suit. 

See Discharge (2) (8) 
See High Court (5) 


JURY. 


(1) Quere.—If the — in a Sessions 

trial are not sworg, is the omis- 

* sion one which eguld be covered 

@ e by s. 13 of the Oaths Act X of 

1873? eae wee tee 

(2) A Judge ought riot to put ques- 

tions to any of the —— as to his 

. reasons for the verdict he has 

givén ie one ses 

See High Court (1) (2) (6) (7) 

(10. (11) (15) (16) (17) 

See Insanity. 


L 
LAND DISPUTE. 


See Evidence (1) 
See Possession (1) (2) 


LICENSE, 


Section 77 of Act TI (B.C.) of 1864 
refers to the burning of brieks for 
trading purposes, and not to cases 
where bricks are made for the 
particular use of the person burn- 
ing them: such person need not 
take out a ——~ for that purpose... 


M 


MAGISTRATE or 2ND Crass, 
~ See Procedure (1) 


Marxet Overt. 
See Stolen Property. 


Merpicat Evipence. 


See Procedure \2) 7 
MiscHrer. ` 

See Civil Suit,’ 
Monvugriz. ° š 

See Forgery (1) (2) 
MuNnicrpaniry. 

See License. 

See Nuisance (3) 
MURDER. l 

. °, See Full Bench Rulings. 
4 á è 
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xl viii INDEX ‘(CRIMINAL ‘RULINGS): 


Notice. 
See Breach-of the Peace (1) 


Nuisance. 
(1) In exercise of its powers as a °, 


N ORDER. 


See High Court (13) > ° 


B 


e 
Court of Revisioun, the High Court PenaL Cope. 


qufshed the conviction by a Joint 
Magistrate and Assistant Magis- 


See Act XLV of 1860. 


t! 


trate of certain persons of offences Poxice OFFICER. 


under s. 283 (danger, obstruc- 
tion, or injury to any person in a 


See False Evidence. 





public way or line of navigation), Bianca 
‘and s. 291 (repeating or con- me ioa : : 
tinuing ‘puljic nuisance) of the (1) Tle yegarding which patties 


Penal Code, gn which it appeared 
that the complainant's statemeng 
was not made on oath or.before a 
Magistrate, and in which there 
; was no statement of charge or 
- evidence of any kind ... .. 55 
(2) Before a conviction can be had of 
`. committing a public under 
s.: 291, there must be proof that 
there was a previous conviction of 
an offence, and an injunction by 
a public servant to desist from 
continuing such —— ... a.. OD 
(3) In a case in which accused was 
convicted of a —— under s., 66 
Act III (B:C.) of 1864, and sen- 
tenced to pay a fine of Rs. 10, and 
“further fined Rs. 2 a day for every 
day the —— continued unabated, 
. the High Court (following a prece- 
dent cited) set aside only so much 
of the order as inflicted the fine 
prospectively. Case of Sagore 
Dutt (foot-note at page 44 of 18 
' . W. R., Cr. Rul.) distinguished ... 64 


4 O , 





OATH. 

See Jury (1) 
OBSTRUCTION. 

See Nuisance (1) 
OFFENCE. see l 

`o See False Information. 
Opium. £ 
Where was found in the possession 





of a person who wis a servant of 
the accused, and who alleged that 
he obtained it from the wife of the 
accused, afd that the wife had 
purchased it from an —*— culti- 
yator, it was held that the accused 
cowd not be convicted under s. 53 
Act XXI of 1856, as it had not 
been shown that the purchase by e 
his wife was -authorized by the 
accused, and therefore her: posses- 
sion of the , or that of the 
servant, could not be considered ` 
the possession: of the accused ... 54]; 





are required to@give proof in ‘a 
case ‘uudel s. 530 Aet X of 1872, 
relating to a dispute for land in 
respect of which a breach of the 
peace is apprehended, is at the 
time the proceedings are instituted 
by the Magistrate, and nd —— at 
the time the Magistrate comes to 
his decision ° eve 








(2) In a dispute for- of land under 


s. 530 Act X .of 1872, the 
written report of an Ameen who 
was deputed to hold a local 
enquiry is not sufficient by itself 
to justify an order retaining a 
party in —— until ousted by due 
course of law ove 
See Opium (1) 


Paivate Derence, RIGHT oF. 


See Criminal Trespass (1) 


PROCEDURE. 
(1) The High Court refused to inter- 


@) 


fere on a reference made to it by 
a Deputy Commissioner in a case 
which was sent up for heavier 
punisliment to the Deputy Com- 


` missioner under s. 46, Code of 


Cruninal Procedure, by a Magis- 
trate of the second class; as the 
Court was of opinion that the 
Deputy Commissioner, instead of 
referring the case, ought under 
that Section to have tried the 
prisoners himself, and, conyicted 


them of any offence which he: 


thought @#vas made éut against 
them by the evidence Sie 
In a case in which the accused 


‘caused the death-of a woman by 


beating, the medical officer who 
held the post mortem examination 
considered that’ death resulted 
from rupture of the spletng but 


the Civil Surgeon said that no- 


opinion of the cause of death 
could be formed. 


The accused having been convicted 


of causing’ grievows hurt, 
and: sentenced: to` six ‘months’ 
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57 


INDEX (CRIMINAL RULINGS). 
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Procepurn.—( Continued.) z 
rigorous imprisonment by the 
Deputy Magistrate, the Magistrate” 
° considered that the accused ought 
to have been committed to the 
Sessions on a charge of culpable 
. homicide, but. recommended that 

- the High Court should enhance the 
sentence which had been passed, 
to one of sufficient severity to 

. meet the offence : 

Herp that the High Court could 
not deal with the case in the 
mode saggested;* but under 
s. 297, Code of Qriminal Procedure, 
the Court annulled the conviction 

‘by the Deputy Magistrate afd 
directed that the accused should 
be committed to the Sessions on 
charges of culpable homicide and 

° of gr@vous hurt 


(3) 


In a case in which a Deputy 
Magistyate took an active part in 
the capture of parties ‘charged 
with having been members of an 
unlawful assembly;—parties-whom 
he himself’ tried on that charge,— 
it was held that he was bound to 
state to the accused, so far as he 
could, what were the facts he him- 
self observed and: to which he 
himself could. bear testimony : and 
the prisoner in such situation had 
a right, if he thought it desirable, 
to cross-examine the Judge, 
whose evidence should be recorded 
and form part of the record in the 
case, The proper course, how- 
ever, for the Deputy Magistrate 
‘to have ‘taken in this case would 
have been to decline to try the* 
case, and to ask that if should be 
undertaken by some other Judge 
See Accused Person, 
See Evidence (1) 


See High Court (1) (4) (8) (12) 


See Rap 
See Sessions Judge (2) 


PROSECUTION. 
° .* See Witness (1) l 
l e 
Fusuic Servant. 
See Forgery (2) 
P oo l 
Purnic Way, Oaa. . 


See Nuisance (1) 
+ e 
y PUNISHMENT. 

S In a case of several offences under one 
Section of the. Penal Code, the 
proper way is to try the accused 
(under Separate charges) for each 
of the several distinct offences 


63 


76 
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PÚNISEMENT.-( Continued. ) 


under the Section, which have 
been clearly proved against them. 
On conviction of each of these 
separate charges, a separate sen- 
tence on egch conviction should 
be passed, with a direction (nder 
s. 317 of the Code of Crimi- 
nal Procedure) that each should 
take effect on the expiry of the 
next prior sentence ,,. 
See High Court (3) (4) 
See Procedure (2) 


e R ° 
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Rare. @ ° 


The want of any charge of an attempt 
to commit is a defect which is 
cured by s. 283 of the Code of 
Criminal Procedure... 





51 


RECOGNIZANCE. 


See Breach of the Peace (1) (8) 
See Criminal Trespass (2) 


RECORD. 

See High Court (5) 
REFERENCE, 

See High Court (8) (12) (15) (16) 

17) 

See Procedure (1) ' 
REGISTRATION. 

See Forgery (1) 
REMAND. 

See Discharge (3) 
REVISION. 


See High Court (9) 

See Nuisance (1) 
Reviva or Case, 

See Discharge (2) (8) 


Riant or Prtvare DEFENCE. ó 
See Criminal Trespass (1) 


RIGHT TO BEGIN. , 
See High Couri (6) 


Ror. i « 


See Full Bench Rulinge. 
S 


SECURITY. 


In a case in which parties are sum- 
moned to show cause why they 
skould not be bound down to keep 
the peace, the proceedings should 

. 7 s 
E ' 


- 
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j e Securtry.—( Continued. )' 


SENTENCE. 


SEPARATE OFFENCES. è 


‘be conducted with due regard to 


the provisions of ss. 491 and 492 
of the Code of Criminal Proce- 
dure, and the summons should 
distinctly specify the amount and 
najure of the required, and 
the time for which the —— is to 
run 





4 


See’ High Court (13) (14) 


See Punishment. 


Sessions JUDGE. 
(1) If the evidence which comes before 


a m IN a regular appeal from a 
Magistrate's order is not sufficient 
to reasonably satisfy him that the 
prisoners have been rightly con- 
victed, he ought to acquit them... 


(2) Act XVIII of 1862 s. 17 does, not 





apply to a trial before a ——, 
but only to trials on the original 
side of the High Court... ae 


Sessions TRIAL. 


See Government Pleader. | 


STOLEN PROPERTY. ; 
In a ease in which the accused was 


4 


charged with having stolen a 
pony, the Magistrate sentenced 
the accused to imprisonment: and 
awarded a fine of Rs. 25, which he 
ordered should, if realized, be 
paid over to the complainant, 
directing at the same time that 
the pony should be restored to a 
third party, by whom it had been 
purchased bond fide at a public 
sale, the Magistrate relying on s. 
418, Codeof Criminal Procedure, 
and on the rule of English law 
protecting a bond fide purchaser 


œin market overt. 
The. Sessions -Judge cpnsidered that 


5.418 wasnotintended to supersede 
s. 108 Act IX of 1872, and that, 
as under the latter law, the pro- 
perty in the pony did not pass to 
the third party, purchaser, the 


Page. 


STOLEN Propenty.—( Continued. ) 


such order could be made, it wotld 
be under s. 308 of the Code of 
Criminal Procedure. The order 
so far as it directed that the fine 
be paid to the complainant was 
accordingly set aside... 


36 | SUMMARY TRIAL. 
In‘a ‘ease tried under the summary 


See Breach of the Peace (2) (3) 


pony should bave been restored to - 


th® prosecutor : 


Hxxp that the fine of Rs. 25 imposed 


2 


+ 


upon the prisoner could not be 
paid over to the complainant, 
either under s. 418, Code of Crimi- 
nal Procedure, or under any sup- 
posed rule of law relating to sales 
in market overt; and that if-any 


A 
: 


3 w 


procedure authorized by s. 222 of 
the Code of Criminal Procedure, 
it must clegrly appear on the face 
of the eonviction tĦat the ®case 
was dealt wit as one of those 


which come under the purview of ' 


that Section. If the case be one 
of theft, it should appear what the 
value of the property alleged to 
have been stolen really Was 


SUMMONS. 


See Security (1) 


13 | Suspunsron or PRocEEDINGS, 


5] 


THEFT. 


See High Court (5) 
T 


(1) Where the accused caught fish in a, 


2) 


In a charge for stealing, it must be 


portion of a navigable river which 
was claimed bythe prosecutor, it 
was held that they could not be 
convicted of ; and that if the 
right of the prosecutor was 
infringed, he could sue in the Civil 
Court for damages ee 





proved that at the time of the act 


"being done the property stolen 


: Cutor’ 


was in the possession of the prose- 


. See Summary Trial. 


U. 


UNLAWFUL ASSEMBLY. 
In this case in which the prsoners 


VERDICT. 


were convicted of being members 
of an -@— under s. 141 of the 
Penal Code, the Court held that 
the evidence was insufficient to 


. 
T evden 


* 


‘38 


17 


+ 
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warrant a conviction, there being e. % 


nothing .to show what was the 
specific unlawful object, within the 
scope of cls. 3 and 4, of the per- 
sons gomposing the assenfbly 
See Full Bench Rulings. 


y 


See Jury (2 
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\ INDEX (CRIMINAL RULINGS). „li 
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i e rage. Puge. 
7 ¢ wW WuirrIna.—g Continued. ) 
Warni: : l then be carried out. On the 
k ca : 4 recommendation of the Sessions 
e A prisoner arrested under a should Judge (who referred to ss. 305 


be brought promptly before a. 


Magistrate, who has then no 
authority to further detain him in 
custody, or toremand him to prison 


and 310 Act X of 1872), the 
High Court cancelled the sentence 
of as having become inpper- 
ative and incapable of being car- 





without some reason made mani- 
fest to him, either in the shape of 
sworn testimony given before him, 
‘or in some other form which can 
be put upon the record, and which 
igsufficiegt to justify him in send- 


ried out Kee eee Pr 6 


WITNESS, 


(1) Under Expl. IM s. 215 of the Code 
of Criminal Procedure, an order of 





ing the pri ri ae R discharge cannot be passed until 

: ee sae ar i * the evidence of the es named 
Warebiko = . ° » fer the prosecution has been taken 67 

' (2) Where a Magistrate considered 

In passing a sentence of in that the evidence of a person who 





addition to six months’ imprison- 
ment, g Deputy Magistrate ordered 
that the prisoner should be 
brought before him at the termi- 
nation *of the imprisonment, and 
that the sentence of —— should 


was not produced was material, it 

was held that he should have 

summoned such person as 2 —— 

under s. 351 of the Code see 
See Breach of the Peace (1) 
See Evidence (2) 
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RULES AND ORDERS OF THE HIGH COURT. `. 
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Memo. No. 3.—Requires Magistrates to 
note in Quarterly Statement "D the 
names of those Magistrates who have 
served on Benches during Quarter under 
report 


No. 17.—Court Fee Stamps for processes 
should be put in with application and 
fixed on process af once, and postage 
labels should not be received until party 
desires process should be aaa trans- 


No, 9.—Lays down new rule regarding mitted ... eae 8 
the inspection of Moonsifts’ Courts No. 18.—Directs that all bills of Small 
Meno: a os FE EN ict Judges Cause Couri Judges should be transmit- 
ere seit estab ite lnien for 1 ted, to the Judge of the, District for the 
Ni A ere Subordirfite a hee ; purpose of being checked ; but the scale 
0. 10.— Directions to be observed in dhe of gontingent expenditure estimated for 
matter of the issue, &c., of commissions 5 yearly, to be submitted to the Court for 
to examine absent witnesses .. approval and incorporation in the Budget 
No. 11.—In continuation of previous Cir- for the year . j 8 
cular, enjoips latest hour at which Judges N us 
No. 19.—Promulgates new males concern- 
should be n the Bench a, md ing the levy of fees on sale of moveable 
Memo. No. 4.—Sessions Judges and : : À 
Magistrates? to submit their Quarterly and immoveab le property in execution of 
Criminal Returns D and E in duplicate... g| decree in Civil Courts ee ane 9 
No. 12.— Prescribes Forms of Oaths and No. 20.—Prescribes form of diary for 
Affirmations under s. 7 Act X of 1873... 4| attendance of witnesses in civil cases ... 9 
No. 138.—Requests Judges to take care No. 21.—Instructions for the better 
that cases in which judgment has not arrangement of business, &c., for sales of 
been delivered are not included in returns property when sold by Civil Courts in 
° by the inferior Courts as decided PE 4| execution of decree... 19 
No. 14.—Rescinds Circular of June 1865, Rules for admission of vakedsi in nthe High 
.* * and calls for a yearly return showing Court has a ee s. ll 
Ne a rs y Sapien aes ne a Rules drawn up in accordance with s. 
È io naan F w di ia ten a ses fh : 4 Act XX of 1865, for the qualifi- 
l sah: C, in district in which officer 5 cation, admission, and enrolment of 
©} wee i : Iofussil 
‘ No, 9.—Requests Sessions Jı udges and cere Sud Mookeoarsi tin Mo Ra 13 
Magistrates to specify in war rants the date Ge W a fm Gr d 
from which sentence is to take effect in Memo. No. 8.—Warns officers to guar 
the case of prisoners re-arrested after against Revenue Agents practising as 
escaping... 5 Mooktears without renewing their certi- 
No. 12.—The Quarterly Statements A, B, cates in that capacity oo LB 
and C need not show tho names of the No. pen clink of T T 
Officers; but Jndges to collect the ed to Superintendent of District Jails to 
requir ed information for their yearly be in English, and Warrants directed to 
reports 6| keepers of Sub-divisional Lock- -ups to 
No. 15.—Circulates India Government issue in the vernaculars, except in one 
Resolution requiring every order for the specified case dé 18 
payment of money from a Government No. 11.—Gives instructions as to the pre- 
Treasury to be in English, unless Presid- paration of revised forms of Quarterly 
ing Offer is not acquainted with that Statements D and E ~ awe IB 
language, when the order is to be both in No. 22, easy SIIT o ee 
the Vernacular and in Engfish sisi 6] ander s. 175 Sct VIII of 1859, for the 
"Memo. No. 13 —Appointment by District examination of witnesses i 9 
s Judge of a person to act as Moonsif to` No. 28.—Points out course which should be 
“je shown in Pay Abstract, and to be pursued where application is made for 
reported to Accourftant-General and to enrolment as erase ee te 
the High Court 7| district other than that in which the 
Memo. No.,7.—Circulates correspondence examination was passed © I0 
regarding “the recording of confessions by Memo, No, 15.—Draws attention to rules 
Ma gistrates. with their own hands .. 7| which direct that applications for leave 
No. 16.—Records of Subordinate Courts to on- the part of District Judges, Sub- 
be sent to Judges quarterly, except in ordinate Judges, and Small Cause Court 
contested cases, ” which are to be for- Judges, should be submitted through the 
warded montily —... ji au 8 High Court to the Government we lọ 
a . > i a 
e 
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‘Memo. No. 16.—Circulates letter from 
Accountant-General, Bengal, and requests 
Judges to report to that officer every 
case of appointment by them of an 
officiating Moonsiff .. “is 

Memo. No. 17. —Circulates Home Depart- 
ment Notification warning officers to be 
careful whén granting certificates to their 
subordinates 

Memo. No. 18.—Calls for statement regard- 
ing compulsory sales of immoveable pro- 
perty not conducted by the agency of the 
Collector ... 

No. 24.—Calls for Statements 6 and 6A 
regarding average duration of suits and, 
appeals oes ‚© LET ona 

ve 


es 


Page. 


å a 
] | | 


‘RULES AND ORDERS OF THE HIGH COURT. 


+ 


No. 12.—Ih cases in which the accused i8 

a soldier or person holding any rank m 

the Army, the warrant should set forth 
accurately the rank of the prisoner and 

23] the Regiment or Military Department to 
‘vhich he belongs... oe 

No. 19.— Again enjoins on District Judges 
the necessity of showing in Quarterly 


23) Returns the number of days devoted to 


civil work during Quarter .... aie 
Memo. No. 20.—Circulates Financial 
Department and Bengal Office Resolutions 


24| regarding cur tailment of expenditure, in 


consequence of apprehended scarcity, in 
Bengal, and the“serioug loss of revenue 


24 consequent thereypon oe eee 


Page. 
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25 


REVENUE ‘CIRCULARS. 


Page. 





May 1873. 


No. 5.—Direction for filling up Return 
No. IX as to abatement af revenue... 


No. 6.—Alteration in Statement No. 20, 
Board Rules, page 302. a. oes 


June 1873. i 

No. 1.—Nota Bene to Table in Cl. 12, 
Board Rules, ‘page 43 

- No, 2 —Addigions i in the list of returns, at 
page 262, Board Rules sai 

No. 3.—Erratum in heading of Column 

. 2 of Return No: 24 prescribed by 
~ Accountant-General “ai age 

No. 4.—Points out how a Ward’s net 
income should be calculated ...- 

No. 5.—Supersedes Ch. X'of the Board 
Rules, except Ss. J and ITV, and CL & 
of S. VIIL 


No. 6.—Additional Cl. (5A) ‘to S. 5, 


page 24, Board Rules, regarding 
° applications for extra Budget grants se 
July 1873. 
Erratum ae ove 


No. 1.—Additional heading iida an altera- 
tion in Table 1, Return No. XXVIII of 
18783- 74 ew sae 

No. 2.—All excess payments ‘of revenue 
or rent to be excluded from Retura 

» No. XXXI 
No. 3.—Cancels Cl. 18, page 189 of Board’s 

Rules i 

No. 4,—Collectors, &e., “to be careful that 
Stamps commonly used are always avail- 
able at Sub-divisions psi eee 


August 1873. 
No. 1.—Returns Nos. XXXI and XLI to 


show only sums paid and received within 
the financial year s. 
No. 2.—Alterations ‘in 8. 5, Ch. 
* XXI of Board's Rules regarding the 
custody, &c., of Postage Stamp Labels .. 
No 3 3,--Draws attention to Financial 
Department Resolution, dated 24th July 
1878, regarding the cancellation of 
adhesive Court Fee Stamps ... oes 
No. 4.—Alttrations made in Circular 
Order No. 8 of April last regarding 
Government estates oa 
No. 8.—lInstructions to obviate discrepan- 
cies between the Quarterly Statements of 
Land Reverme Receipts and Return 
No. X 


eat eae a2 os 


bo 


On 





No. 6.—In Reports on cases under the 
Land Acquisition Act X of 1870, Dis- 
trict Officers to note in Column 3, 
Appendix F, whether the general notice 


under s, Y of the. * Act has been 
issued, a ee a 
+ + 
' September 1873. 
No. l.—The numbers and dates of 


vouchers on which compensation under 
Act X of 1870 has been drawn should 
be shown on reverse of Appendix I 

No. 2.—The treatment of 4-anna and 
2-anna pieces to be shown separately 
under cl. 1d of the revised rules under 
the Indian Coinage Act iv 

No. 3.—No officer to be recommended for 
investment with powers under Act X of 
1870, unless Collector is satisfied he is 
well qualified for the purpose .. 

Ne. 4.—Publishes Government Orders of 
12th August 1873 for information of 
Commissioners as Court of Wards 

No. 5.-——In modification of previous Circu- 
lar, requires notices of relinquishment 


and notices of enhancement under ss.. 


14 and 20 Act VIII (B.C.) of 1869 to be 
shown under rer heads in Return 


No. VIII . 


October 1873. 


Errata.—Evrrata in Memo. on Revenue 
Administration of Bengal se 

No, 1.—Reports, &c., connected with island 
formations under Act IV (B.C.) of 1868, 
to be treated as confidential ... 

No, 2.— Additions to Rules under the Land 
Acquisition Act X of 1872 

No. 3,--Oceasional inspection to be made 
by heads of offices to ensure the effectual 
punching and defacement of stamps 

No. 4.--Points ou mode of exhibiting in 
Return No. XXXT'the financial position 
of such portions of 2 Werd’s estate as 
may be leased out in Belfar under a zar- 
i-peshgi arrangement ane 

No. §.—Amount of revenue written off fs 
matter of right to be shown in Table IV, 
Return No. = separately from amount 
remitted as a matter of grace... 

No. 6.—Maximum expenditure of 36 
rupees Allowed in partitioning an estate 
of 100 acres 

No. 7.—Addition and correction in Board's 
Rules, pp. 119 and 225 sii 

° 8 
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l Page. “Page. 
November 1873. | No, 6.—Expunges Return No. XXVITI 
No. 1.—Alteration in Cl. 47 S. VI, Ch. regatding land revenue, and amalgamates -` 
XIII of Board’s Rules regarding Stamps 9| it with an amended form of Return 
No. XLI ... 10 
No. 2. —Substitutes half-yearly reports in No, 7.—Cancels S. VIL, Ch. XVIII of 
place of the annual report on the work- Board's Rules,—substituting new rules 
ing of- the rules for carrying out for them,—regarding Annual Land -> 
provisong of the Indian Coinage Act. 9] Revenue Report, ge wey œan Ll 
No. 8.—Makes additions to “ Instructions 
No. 3. Addition i Ci. 1, S. 12, Oh. VIII = for the administration `of the’ Land 
of Board’s Rules regarding payment of - Acquisition Act X of 1870” . waz Id 
revenue of lands... ee ..  9|No. 9,—Requires enfacement of certificate 
l on bills debitable*to the Wards’ Rete 
No. 4.—Directs that fate be made in salę Fund, where the bills énclude charges 
papers at the time @f sale, showing the for postage, &e e ... -14- 
probable cause of sale of an estate “sold No. 10,“-Circulates Financial Depar tment 
for arrears of revenue ai .. 10 Order déawing attention to an instance | 
of fraud ‘in a District Stamp Office, and 
No. 5.—Amends Cls. 2 and 3, Para. 2, ~ directing precautions to be taken when 
S. XII of Board’s Rules regarding poy- Collector grants refund or renm@wal of ° 
ment of land revenue ete 10) stamps... eee aes o» l4 
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The 24th April 1873. ° 


Present : 
The Hon’blegLouis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Reversioner—Right of Suit—Limitation. 


Case No. 804 of 1872. | i 


SpecialAppeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 22nd February 1872, reversing 
a decision of the Officiating Subordinate 


- © Judge of that district, dated the 29th 


t 


July 1871. 
Bishonath Surmah and others (Defendants) 
Appellants, 
versus 


Sreemutty Shushee Mookhee (Plaintiff) 
- Respondent. 


ht. E. Twidale and Baboo Aukhil 
Chunder Sen for Appellants. 


ir, 


Baboos Sreenath Banerjee and -Romesh 
Chunder Mitter for Respondent, 


A party desirous, as a reversioner, to obtain a decla- 
ration of hig rights affected by a sale or gift made by a 
Hindoo widoW must bring his suit within twelve years of 
the alienation. After the death Lof the widow, the 
remed y open to him.is of a differerf description. 


Jackson, J—Tais was a suit by the 
@fughter to set aside an act of alienation 
made by her mother in 1855, and to have the 
daughter’s reversionary right declared not- 
withstanding such alienation, the mother 
being still living, and fifteen years having 
elapsed from the date of the alienation at the 
conmencement of the suit. The lapse of this 
time seems to have escaped the notice of ‘the 
Subvrdinate Judge. He wentinto the ques- 


td] 
"tion of the necessity or otherwise of alien- 
ation, and on that point he found in favor.of 
the defendant. The case went on appeal 
before the District Judge, Mr. C. D. Field, 
and he, in discussing the plaintiffs right to 
recover, appears to have lost sight of the 
objection which was manifestly raised by the 
defendant that this suit was barred by limi- 
tation. Thejudgment of the District Judge, 
who reversed the decree of the Subordinate 
Judge, is now before us in special appeal, 
and the point of limitation is now raised. 
The very facts which would have supported 
and which do support this plea of limitation 
are raised in the grounds of special appeal; 
but curiously enough for another reason and 
in another shape. It is said “ that when 
“ the plaintiff admits that a sale was executed 
“in 1855, at which time the purchasers 
“got possession, that in execution of a 
‘“ decree against the purchasers, their rights 
“ were purchased by the second set of defend- 
“ants, and that, in execution of a decree 
“ against those second set of defendants, the 
“ property was purchased by your peti- 
* tioners, and when there is no allegation of 
t“ fraud’ as to these purchases, which are 
“ bond fide made, then the plaintiff’s claim 
“for a declaratory decree ought to have 
* been, dismissed on the ground of her long 
“silence and acquiescence for a period of 
“ above sixtéen years.” Although this point, 
therefore, was not, directly taken in the 
grounds of special appeal, it seems to us 
from the very nature ofə the suit that it is 
one which ought to be allowed to be taken, 
and which therefore we have allowed to be 
taken. It appears that the plgintiff, the 
daughter, was not only in the same position 
of reversioner which she now holds, but she 
was actually a party to the legal proceedings, 
ending in a decree, in ‘part satisfaction of 


which the alienation complained of was 
made, It has been held in many cases by 
iS eae 
’ ’ a, 


Civil : 


e this‘Court that a party desirous as a rever- 
. sioner to obtain a declaration of his rights 
affected by a sale or gift made by a Hindoo 
widow must bring hissuit within twelve years 
of the alienation, and that it is a remedy of n 
different description which is open to him 
after the death of the widow. 

Under ifiese circumstances, we have no 
choice but to reverse the decisions of the 
Courts below and dismiss the plaintiff’s suit 
with all costs. 





The 24th April 1873. 


Present: e ° 
The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Minor’ s Right of Action—-Limitation—Act XIV 
of 1859 s. 2. 


Case No. 805 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 9th Mareh 1872, reversing a 
decision of the Officiating Subordinate 
Judge of that district, dated the 28th 
August 1871. 


Taruck Chunder Sen (Plaintiff) Appellant, 
versus 
$ 
Doorga Churn Sen (Defendant) Respondent. 


Mr. R. E. Twidale and Baboo Aukhil 
Chunder Sen for Appellant, 


Baboo Motee Lall Mookerjee 
for Respondent. 


Case.—Plaintiff sued to recover certain moneys from 
defendant who had been appointed manager of property 
which plaintiff's late uncle had conveyed to him by a 
will, and who had obtained a certificate under Act XL 
of 1858, Plaintiff alleged among other things that 
defendant as manager had sued for money due on a bond 
executed by one T; but that the suit was dismissed as 
barred by limitation to the plaintiff's prejudice. The 
Lower Appellate Court held that the defendant could not 
be made liable; but that the dismissal of the suit on 
the ground of limitation would,be no bar to a suit by the 
minor within three years of his attaining his majority. 

HeLp that, as the &ause of action in respect of the 
bond had arisen in the lifetime of the testator, no 
further time would, under the proviso in Act XIV of 
1859 s92, be allowed to plaintiff by reason of his pre- 
vious legal disability. 


* 

Jackson, J—Tue only ground on which 
the special appellant appears justly to impugn 
the judgment of the Lower Appellate Court 
is that whioh relives to the bond given by 
one Tiluck Chunder the amount whereof 
the defendant seems to have omitted to sue 

: \ 
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for and tg realize. It appears that a suit on 
that bond was commenced, if not by tke 
defendant, in the name of the deféndant, 
though the defendant states that this sujt 
was really brought without his knowledge 
or authority by the plaintiff’s brother. The 
defendant’s liability as to this amount has 
been got rid of by the Lower Appellate Court 
in the following words :-—‘ The dismissal of 
‘the suis by the manager and guardian on 
“the ground of limitation will be no bar to 
“a suit by the minor within three years of 
“his attaining his majority, having reference 
“to Section 2, Act XIV of 1859% and the 
“law already referred to.” It is not clear 
what if meant by “ the law already referred 
to,” but Section 2 of the Limitation Act 
says ;—“ The action may be brought by such 
“person or his representative within the 
“same time after the disabilit? shall have 
* gensed as would otherwisehave been allowed 
“from the time when the c&use of action 
“accrued, unless such time shall exceed the 
“period of three years, in which case the 
“suit shall be commenced within three years 
‘from the time when the disability ceased ; 
“ but if at the time when the cause of action 
“accrues to any person, he is not under a 
“legal disability, no time shall be allowed 
“on account of any subsequent disability of 
“such person, or of the legal disability of 
“any person claiming trough him.” 

Now it appears that the cause of action 
in respect of the bond in question had arisen 
during the lifetime of the testator, and 
therefore under that proviso a further time 
would not be allowed to the present plaintiff 
by reason of his previous legal disability. 
It will, therefore, have to be determined 
Whether the defendant is not'liable to the 
plaintiff for the amount of this bond, and if 
so, to what extent the account between the 
parties will be affected by the liability. For 
this purpose the case will go back to the 
Lower Appellate Court. 





The %4th April 1873, 


Present : 
BSc 


The Hon'ble Sir Richatd Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge, © 


Adjournment under Act VIII of 1859 8s. 146— 
Rescission of Order of Adjournment-——Retrial 
wm Fresh Summonses. ; 


Case No, 1111 of 1872, 


- 


1873.1] Civil 





Special Appeal from a decision passed by 

othe Judge of Shahabad, dated the 14th 
Jure 1872, affirming a decision of the 

. Subordinate Judge of that districts dated 
the 29th February 1872. 


‘Bishen Perkash Singh and others (Plaintiffs) 
Appellants, 


VETSUS 


_ Ruttun Geer Chela and others (Defendants) 


Respondents. 
ir, C. Gregory for, Appellants. 
° 
Mr. R. E. Twidale fæ Respondents. 


Where an order was regularly made by a Moonsiff 
under Act VIII of 1859 s. 146, granting time to the 
arties, adjourning the hearing, and fixing a day for the 
wither hearing, but was rescinded on the same day, 
on the application of the defendant, and the case tried 
on the following day when all the evidence which the 
Panna was e@titled to produce was not before the 
ourt : : : 
Hexp that, as it was not shown that the rescinding 
‘order was regularly and properly made, there was a 
defect in the procedure and a defect in law which might 
most materially have affected the decision on the merits. 
Quere.—-Where, either under s. 119, Code of Civil 
Procedure, or in the exercise of the power of review, 
a suit is restored to its original position, is the plaintiff 
bound to obtain and issue fresh summonses 


- * Couch, C.J.—In this case we have to 


consider what took place subsequently to the 
order of the 3rd of February. By that, 
which was made either under Section 119 of 
the Code of Civil Procedure, or in the exer- 
cise of the power of review, the judgment 
or decision which had been previously passed 
was set aside, and the suit was restqred to 
the position in which it would have been if 


that judgment had not been passed, and was. 


to be regularly heard. The 23rd of February 
was appointed for the hearing, and it seems 
that on the 10th of February, on the appli- 
cation of the defendant, that date was altered, 
aud it was ordered that the case should be 
heard on the 27th. Therefore, as regards 
the plaintiffs, it-is as if the 27th was the 
date fixed for the hearing by the order of 
the 8rd of February. Ouethe 27th the case 
“could not be heard, because that day was 
made a general holiday subsequently to the 
Making of the order on the 10th. The 
plaintiff appeared on"the day fixed, namely, 
the 28th. 

The orders do not state fully how the 
parties appeared, but on the 28th the Moon- 
siff made an order for the postponement of 
the hearing to the 12th of March, and he 
ordered that, two of the witnesses for the 
laintiff who were not present should be 
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summoned. The order does not in terms 
say that the hearing was adjourned, but that? 
must be what was meant, because it says ` 
that the 12th of March is to be fixed for the 
hearing. That was a regular order which 
he had power to make under Section 146, 
granting time to the parties and adjourniug 
the hearing and fixing a day for ethe further 
hearing, , 

Then it would seem that on the same day 
after he had made that order, on the appli- 
cation of the defendant, but whether in the 
presence of the plaintiffs or their pleader and 
after hearing what they had to say in the 
mattér does not appear, he rescinded it 
Apparently his ground for doing so was that 
in consequence of the previous judgment 
which had been given in the case, the sum- 
monses that had been issued for the attend- 
ance of the witnesses were of no avail 
whatever, and it was the duty of the plaintiff 
after the order of the 8rd of February to 
have obtained fresh summonses, 


I am not sure that he is right in that 
view ; indeed I am rather inclined to think 
that it was not necessary that all the expeuse 
and trouble of obtaining and serving fresh 
summons should be incurred by the plaintiff. 
But whether it was a good reasou or not, it 
does not appear to me to be shown that this 
rescinding order was regularly made. And 
there being a previous order which was 
regularly made under Section 146, and ‘which 
the Moonsiff clearly had power to make, it 
Was incumbent on the defendant to show that 
it was regularly and properly rescinded. If 
it was not, then the order first made stands 
good, and the Moonsiff had no power to 
decide the case on the 29th, when all the 
evidence which the plaintiff was entitled to 
produce had not been produced, aud was not 
before him. Therefore, there wasa defect 
in the procedure and a defect in law which 
might most materially have affected the 
deciston of the case on the merits. For that 
reason I thiuk the decree which theMoonsiff 
passed, and thee decree of the Court con- 
firming it ought to'be reversed. | 


The other objection thken was that the 
decree of May 1872 in a suit against a ryot 
for rent was improperly rejectede That 
decree was admissible in evidence, but unless 
it was followed up by evidence that it had 
been executed, or that the defendant against 
whom if was obtained had paid the money 
and satisfied the decree, it would be quite 
worthless. Itis not shown to us that any 


| offer was made on the part of the plaintiff 


4 ` 


Civil 


_ gto give such evidence, or that any proceed- 
_ings in the execution of that decree were 
tendered to the Moonsiff. We cannot assume 
that there were such. proceedings, Without 
them the decree ought not to have varied 
the decision of the case; and for that reason 
the rejection of it is not a ground for a 
special app@al. But on the other ground, 
the decrees of both the Lower Courts must 
be reversed, and the suit must be remanded 
for retrial. ‘The costs will abide the result. 
Glover, J.—I am of the same opinion. 


® 


The 24tI April 1873. 


Present: 


The Hon'ble L. S. Jackson and Dwarkanath 
Mitter, Judges, 


Special Appeal—Suit against Law-agent—Aci XI 
of 1865 s. 6—Act XXIL of 1861 s. 27. 


Case No. 757 of 1872. 


Special Anpeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 12th February 1872, reversing 
a decision of the Moonsiff of Pauchpoo- 
hooreah, dated the 29th April 1871. 


Joogul Kishore Roy (Plaintiff) Appellant, 
versus 
Rughoo Nath Seal (Defendant) Respondent. 
Baboo Rash Beharee Ghose for Appellant. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Respondent. 


In a suit to recover the balance, unaccounted for, of 
plaintiff's money in the hands of defendant who had 
been employed as a law agent on a salary to conduct and 
look after plaintiff's law suits, and to receive and disburse 
moneys connected with such law suits, it was wELD that 
the case might be brought under the terms “claim for 
money due under a contract” (Act XI of 1865 s. 6), and 
that therefore under Act XXIII of 1861 s. 27 a special 
appeal would not lie. ‘ 


Jackson, J—Tue suit out of which this 
special appeal arises was a’ suit to recover 
Rs. 428, bejng the plaintiff's money in the 
haods of the defendant unaccounted for. It 
seems to be admitted that plaintiff retained 
and employed the defendant as a mookhtear 
or law agent, to conduct and look after his 
law suits aul to receive and disburse moneys 
on his account connected with such law 
suits, the defendant receiving a monthly 
salary of Rs. 2. The service extended over 
something less than a year and a half, viz., 
from 15th Falgoon 1272 to 30th' Srabun 


& 2 
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1274, and the money which passed through the 
defendant's hands during that time from tite 
plaintiff amounted to Rs. 2,891, out of *which 
according tò the plaintiff’s own statement, the 
sum of Rs. 1,927 was accounted for over and 
above the defendaut’s wages, and the suit was 
for the balance. Í 

In the opinion of the Moonsiff who tried 
the suit, the defendant succeeded in account- 
ing for a larger sum than was admitted by 
plaintiff and the balance was in his judgment _ 
reduced to Rs. 310. 

On appeal, the Subordinate Judge, Mr. 
Hutchinson, was of opinion that according to 
the nikas, that is, the defendant’s statement 
of accounts, the sum of Rs. 2,273 “was used 
“in various ways on behalf of the plaintiff, 
“and though a portion of the money as 
“bribes to the Court amlah was not lawfully 
“spent, if really so spent, yet i was spent 
“by the plaintiff and therefore the onus lies. 
“with the-plaintiff, and he must show item 
“by item the different sums amounting to 
“Rs, 310-10-5 which he did not authorize 
“the defendant to spend on his account.” 
“In a proceeding 
“held on the 10th instant, I gave the plain- 
“ tiffs vakeel an opportunity to examine the 
*defendant’s nikas and to prove the items 
“of unauthorized expenditure amounting to’ 
“Rs. 310-10-5. The vakeel has not 
“ been able to show this, and thereupon he 
reversed the judgment of the Court below. 

* It seems to us not surprising that plaintiff 
has preferred a special appeal, but the 
respondent has taken a preliminary objection 
that uader Section 27 Act XXVII of 186] 
an appeal will not lie. The special appellant 
replies to this objection by saying that the 
cage does not fall within the terms of Section 
G Act XI of 1865. We feel bound to say 
that in onr opinion the words of that Section 
are sufficiently wide to include, and they/ 
do include, such a suit as the present. Thef 
include “claims for money due on bond o 

other contract.” It was admitteg by th 

special appellant that the word “ contract” is 
not restricted to &kpress contracts, but refer 

also to implied contracts: Assuming th 

concessions made on both sides, it appear 

that the defendant wag the servant of tit 
plaintiff, and in consideration of the wages 
he received he was bound to attend to his 


master’s interests, and to disburse*thé moneys a 


which he received from his master according 
to that master’s direction, that is, it seems t. 
us, to account for such moneys and to make 
good any balance that might remain in his 
hands. Jt is also possible to include this 


s 
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claim yonder the term “damage,” ,because 
thé plaintiff might claim the amount for 
whigh he brought this suit as damages by 
erenson of the wrong done by the defendant 
in not acting fully up to his instructions. 


* At any rate, the suit might be brought undef 


the terms “claim for money due under a 
contract.” That being so, it seems that we 
have no power to entertain this appeal and 
disturb the jadgment of the Lower Appel- 
late Court, however erroneous or unreason- 
able it might appear. But we think it right 
to add ong word gs to the’ easons for which 
we think the plaintjff in this case is not 
entitled to the sympathy ofethe Court. The 
‘defendant was employed as his law agent. 
This implies the possession by defendant of 
certain qualifications. Knowledge of law, 
habits of busjpess and trustworthiness, and 
it appears that within the course of 
eighteen months money belonging to the 
plaintiff to the amount of Rs. 2,300 passed 
through the hands of the defendant, and for 
this combined position of trust and compe- 
tency, the defendant was supposed to be 
remunerated by the salary of Rs. 2. per 
mensem. If in this state of things the 


° plaintiff with his eyes open voluntarily runs 


„the risk of placing money in the hands of 
the defendant without taking security from 
him, or otherwise assuring himself of his 
honesty, he can hardly expect the Court to 
feel much for him when the defendant is 
found to betray his trust. . As we have said, 
the Court has little sympathy for the plaintiff 
in the present: case, and under the circum- 
tances we are less unwilling to dismis¥ this 
pecial appeal, but without costs. 


The 24th April 1873. 
Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Lxecution—dLimitation—Act XXITI of 186] s. 11. 
‘Case No. 755 of #872. 
Special: Appeal from a decision passed by 


+ 


mw ge Subordinate Judge of Chittagong, 


dated the Tth February 1872, reversing 
a decision of the Moonsiff of Seetakoond, 
dated the 30th September 1871. 


Najabut Ali Chowdhry (Plaintiff) Appellant, 
VETSUS | 


Busseerooliah Chowdhry and others 
(Defendants) Respondents. 
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Baboo Nullit Chunder Sen for Appellant, 


Baboo Aukhil Chunder Sen for 
Respondents. 


In a suit for possession and declaration of title in respect 
of property claimed by plaintiff under a wuseeutnamak 
from his father, the alleged sole proprietog, which pro- 
perty had been sold in execution of a decree, plaintiff’s 
ground of action was tbat execution had been fraudulently 
taken out, during bis minority, of a decree barred by 
limitation: 

Hetp that the question ought to have been raised in the 
Court executing the decree, aud not in a separate suit; 
ane ae course being contrary to Act XXIII of 1861 
8. 11. 


© 
Jackson, J—It seems to us that it is 
Pmpóssėhlè that the plaintiff can succeed iu this 
case. He sued to recover possession of one 
talook, and to have a declaration of his 
right to possession in certain other talooks 
alleging himself to be entitled to all this 
property in the capacity of wusee under a 
wuseeutnamah made by one Nusrut Ali who 
was the sole owner of the property in ques- 
tion. It appears that the plaintifi’s father 
Nusrut was one of two brothers, Nusrut Ali 
and Mozuffur Ali, and that the plaintiff him- 
self had one brother named Yar Ali, who, 
married and lived at some distant place, and 
is not before the Court. The plaintiff sup- 
pressed all mention of his uncle Mozuffar’s 
interest in -the property, and in order to 
account for his doing so, he as representative 
of his futher set up the wuseeutnamah 
excluding his own brother Yar Ali, who, 
as stated above, had married snd settled else- 
where. It appears that there hud been a decree 
‘against Nusrut and Mozuffur obtained by the 
defendant Busseeroollab, who executed this, 
decree and procured the sale of the property, 
and himself purchased at the sale. The plain- 
tiffs story was that the execution of this 
decree had been barred by limitation, but that 
the decree-holder fraudulently took out exe- 
cution during the minority of himself 
and his,brother, and so caused the sale of the 
property. (Itis admitted that the mowey due 
under the decree has never been paid other- 
wise than by the sale.of the property), The 
Moonsiff who tried the case found on the 
issues stated in favor of*the plaintiff, and 
gave him a decree for one-half of the 
property reserving the brother’s share. ° 
On appeal, the Subordinate Judge was 
of opinion that the wusceutnamah was not 
proved, and considering that the plaintiff s 
suit was based entirely on his title under 
the wuseeutnamah thought it unnecessary 
to go into the other questions raised, and 
dismissed the suit. The plaintiff comes up 
* æ i s 
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here in special appeal and contends that, even 
supposing that the wuseeutnamah is not 
made out, yet he was as son of Nusrut, at all 
all events entitled to some share in the pro- 
perty ; that the Moonsiff having been of 
opinion that the execution was barred and the 
proceedings consequently fraudulent, he was 
entitled to the judgment of the Lower Appel- 
Inte Court on that point; and unless that 
Court came to a contrary conclusion, he was 
entitled to a decree for the share coming to 
him. Weare iaclined to think that in so 
fur as the plaintiff sought to recover posses- 
sion of the property to which he was entitled 
as the representative of his father, supposing 
that the facts otherwise entitled Him to & 
decree, he might have recovered notwith- 
standing the failure of proof of the wuseeut- 
namah, because the effect of that document 
would only be to entitle him to the whole 
of his father’s share instead of one-half; 
but we are also of opinion that even making 
that concession in favor of the plaintiff, he 
is not much advanced in the object of the 
suit. We are referred to a case reported in 
13 Weekly Reporter, page 278, Golam 
Asgur vs. Luckhee Monee Debee and 
others, in which it was held by a Division 
Bench, I myself being a member of the Court, 
that the circumstance of the execution 
of a decree under which a sale had 
taken place being barred by lapse of time 
invalidated the sale which took place under 
that execution. We entirely adhere to the 
opinion expressed in that case, but there is 
this important ‘difference between that case 
and the present, that in that case apparently,— 
and we cannot conceive how judgment could 
have been given in any other state of things— 
the fact of the execution being barred was 
determined by the Court executing the decree 
or the Court hearing an appeal from the 
order of that Court, that is to say, the ques- 
tion must have been raised in a Court which 
was competent to determine such question 
under eSection 11 Act XXIII of 1861, viz. 
the Court executing the decree, and not in a 
separate suit; whereas ia the present case, the 
plaintiff brings the suit for the purpose of 
having it determitted that the execution was 
barred, although the contrary must have been 
held by the Court which was executing the 
decree. his we think would be directly 
contrary to the express intention of the Legis- 
lature in Section 11. Itis not necessary in 
this view of the case to advert to the other 
circumstances whith render the plaintiff’s 
claim liable to dismissal. - 

The charge of fraud against the decree- 

® . i 
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a 
holder yas merely that he was execujing his 
own decree which was barred by limitation  ' 
to recover his own money, and no other cir- 
cumstance has been alleged or proved ¢ toe 
support the allegation of fraud. In this ° 
tiew of the case, the special appeal is diş- ° 
missed with costs. 





The 25th April 1875. 


Present: 
The Hon’ble W. Markby and E. G. Birch, 
+ Judges. ° O 
° 
Contragi—Promissory Note— Cause of Action— 
Jurisdiction. 
Case ‘No. 926 of 1872. . 
Special Appeal from a deciston passed by a« 
the Judge of Dacca, dated the 22nd 
March 1872, reversing a decision of the 


Sudder Moonsiff of that district, dated 
the 15th June 1871. ° 


F. M. Proby (Plaintif) Appellant, 
versus i 


R. C. Bell, executor of the estate of A. D. d 
Dunne (Defendant) Respondent. 


e® 


Baboo Doorga Mohun Doss for Appellant. | 










Mr. Fergusson for Respondent. 


Case.~Where a plaint set forth that the late D gave 
plaintiff a note written in Calcutta and addressed to C, 
asking C to pay plaintiff Rs, 650, and plaintiff sued D 
(resident at the time in Mymensingh) on the allegation 
that the money had not been paid, the Moonsiff o 
Dacca considering, upon the allegations mado, ang 
having regard to Act VITI of 1859 s. 139, that the sui 
vas brought, not upon the promissory note, but upon th 
original cause of action, viz., a contract made in Dp : 
for the sale of land (in Assam), and finding tl - 
money was due in Dacca, considered himself 
jurisdiction, and tried the suit. In appeal, 
reversed the decision on the ground that t 
had no jurisdiction : 

Hep that the Moonsiff was warrante 
case upon the original cause of action, 
view he had jurisdiction. J 


Markby, J.—We think ths’ ne judgment 
of the Court below must k’ reversed. It is 
quite clear that the Moonisff had jurisdic- 
tion in the view which he took to try Mis 
suit. If the sult had remained as it was 
originally brought, and as the Judge seems 
still to consider it as a suit ipo the pro- 
missory note, in all probability, the Moonsiff 
of Dacca had no jurisdiction. But the 
Moonsiff, I think, very distinctly says that 
he considers that upon the,allegations and 
statements made by the plaintiff, having 
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- regard to the. provisiohe-«f Section 139 Act 
VIIL df 1859, he ha’. a right to Gonsider 
this as ¢ suit brought, not upon the promis- 
sory note, but upon_the original cause of 
* action, namely, the er at for the sale of 
- land made in Dacea ; and ne nds, and it is 
not disputed, that that contract was made in 
Dacpa, and he also finds upon the evidence 
that the money was due at Dacca.-: If the 
Moonsiff was right in so considering this 
suit, there is no doubt whatever that he had 
jurisdiction to try it. Therefore, the only 
question which we bave ta, determine in this 
case is wRether of not the Moonsiff was at 
liberty so to consider this suit. Now there 
is no doubt that, taking the plaintiff’s cause 
of action in this way is to some extent a 
departure from his plaint, but I do not thiuk 
that it is a departure wider than that allowed 
in the case Æ Joseph v. Solano,” reported 
in the 9th Bengal Law Reports, page 441. 
The question if discussed by the Chief Jus- 
tice in his judgment, page 453, and he points 
out the course taken in that case which is 
very similar to the course taken by the 
Moonsiff in this case, and is one which is 
warranted by the decision of the Privy Coun- 
ecil there referred to. It seems to me, 
therefore, that the Moonsiff was warrantd in 
*ifying this suit upon the original cause of 
action, namely, the contract made in Dacea, 
and in that view he Ifd jurisdiction. 

The case must, therefore, be remanded to 
the Judge to dispose of the appeal, 

Birch, J.—I concur., 


v 


The 26th April 1873. ° 


Present: 


-he Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and Hovw’ble F. A. Glover, Judge. 


Resumption—Right of Settlemeni— Relation of 
Landlord and Tenant. 


Special Appeal from a decision passed by 
the Judge of Hast Burdwan, dated the 
15th January 1872, revegsing a decision 

- of the Moonsiff of that district, dated the 
15th June 1871. 


dP 
Mohesh Chunder Bhuttacharjee (Plaintiff) 


Appellant, 
. o VETSUS 
Romanath Datt and others (Defendants) 
Respondents. 





+ 
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Baboos Anund Chunder Ghossal aud 
Taruck Nath Duit for Appellant. 


Baboo Nil Madhub Sen for Respondents, 


M and his brothers held a tenure of 10 beegahs, &c., 
as lakheraj. The zemindar sued for resumption of this 
land and obtained a decree for 8 beegahs, &e, After this 
M and his brothers sold the whole tenure as lakheraj to 
plaintiff and took a lease from him as rybts. Subse- 
quently the zemindar took ont execution of the deeree 
he had obtained for costs, and sold M and his brothers’ 
rights and ‘interests in the 3 beegahs, &c., in the land 
which had been declared mil, These rights were 
bought by Rand P. After this plaintiff sued M and 
his heirs for rents. Defendants objected that 3 beegalis, 
&c., had been taken out of their possession by R and P, 
who, on being made defendants, denied plaintiff's right to 
rent whieh they had paid to the Zemindar : 

HeLD thgt the utmost right tat Mand his brothers 
Had in the resumed land was the right to settlement, 
which could not be transferred without the con-ent of the 
zemindar, and that as no relation of landlord and tenant 
existed between plaintiff and the execution purchasers, 
he could not succeed in this suit, and they ought not to 
have been made defendants. 


Glover, J.—Tue facts of this case are a 
little complicated, and it will be as well to 
detail them. 

Magun and his four brothers held a tenure 
(alleged to be lakheraj) of 10 beegahs 17 
cottahs, 

The zemindar brought a suit for resump- 
tion of this land as part of his mål estate 
and succeeded in getting 3 beegahs 2 cottahs 
declared liable to pay rent. 

After this decree was obtained, Magun 
and his brothers sold the whole tenure of 
10 beegahs 17 cottahs as lakheraj to the 
plaintiff (10th Assia 1273), and then took 
a lease of the land as ryots from the pur- 
chaser. Their kubooleut is dated Srabun 
1274, for five years at a yearly rent of 
Rs. 27-14-17, 

Subsequently (in 1275) the zemindar took 
out execution of the decree he had obtained 
for costs in the resumption case, and in 
execution attached and sold Magun and his 
brothers’ rights and interests in the 8 
beegahs 2 cottahs of land which had béen 
declaretl to be mal. 

These rights were bought by Refhanath 
and Pitambur on the 20th Kartick 1275. 

After this, the plaintiff sued Magun and 
his heirs under the kubovleut for the rents 
of 1275-77. The defendants objected that 
part of the land, viz. 3 beegahs 2 egttahs, 
had been taken out of their possesion by 
Romanath and Pitambur, and they prayed 
the Court to make these parties defendants. 
This was done as the plaintiff admitted their 
possession. Romanath aņd Pitambur denied 
plaintiff’s right to any rent from them ; there 
was norelatior of landlord and tenant between 
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them, nor had they ever agreed to pay him 
rent. They paid rent to the zemindar. 

The Moonsiff held these parties liable for 
the land in their possession, but the Judge 
reversed that order, 

It is contended in this special appeal that 
Magun and his brothers sold all their rights 
to the plaiatiff, and that these included their 
right to bold the 3 beegahs 2 cottals on pay- 
ment of rent to the zemindar, 
plaintiffs are willing to pay rent-to him. 

This appears to us a fallacy. The utmost 
right that Magun and his brothers had in 
these 3 beegahs 2 cotiahs after the resump- 
tion suit was the right to settlements This 
was a personal right which could xot have 
been trausferred to a third party except with 
the consent of the zemindar. Moreover, the 
deed of sale executed by Magun did not 
pass any mal land antall: it only conveyed 
lakberaj land, and at the time the sale was 
made’ the only lakheraj land in the vendor’s 
possession was 6 beegahs 18 cottahs. The 
giving of this deed of sale so soon after the 
resumption decree appears to have been a 
trick on the part of Magun to get rid of the 
effect of the order, declari ing 3 beegahs 
2 cottahs of his land to be liable pay to rent. 

But in any case, the plaintiff cannot suc- 
ceed in this suit. He claims rent on a 
kubooleut executed by Magun, and there has 
been neither agreement nor contract on the 
part of the defendants Romanath and Pitam- 
bur to pay him rent. No relation of land- 
lord and tenant exists between the parties, 
and the execution purchasers ought not to 
bave been made defendants, 


They hold the land as purchasers of 
‘Magun’s right to a settlement with the 
zemindar at a sale held with the zemindar’s 
consent, and the only person to whom they 
have attorned as tenants is the zemindar. 
They cannot in this suit be made liable to 
pay rent to the plaintiff. 

We confirm the decision of the Judge, and 
dismisg,the special appeal with costs. 


+ 





The 29th April 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, eand the Hon'ble ©. Pontifex, 
_ Judge. 


Small Cause Courts—Act LX of 1850 ss. 58, 
88—Jurisdiction—Sale of Moveable Property 
in execulion of Decree—Huts— Goods and 
Chatiels. 


*~ 
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Kally persaud Sing, Plaintif, 
VETSUS p 
*  Hoolaschund, Defendant. px 


Mr. Apear for the Plaintiff. 


Huts are not goods and chattels, and canot be taken 
in execution of a decree of the Court of Small Causes 
under s. 58 Act IX of 1850. 


‘Tuis was a reference by the first Judge of 
the Court of Small Causes at Calcutta for 
the opinion of the High Court under Section 
7 Act XXVI of 1864. The reference was 
as follows :— ° 

The plaintiff jnterpleaded under Section 
88 of Act IX of 1850 for two tiled huts, 
valued at Rs. 1,000, which had been seized 
by the defendant (judgment-creditor in a 
previous suit), and which the plaintiff 
claimed as goods and chattelgbelonging to 
himself, 

The huts were proved tò be of the 
following construction :—The posts were 
very large, made of saul wood : 
is made’ of planks covered with mortar 
and chunam ; the floor of the second story 
of mortar like houses, and the walls of 


split bamboos and gurran posts covered: * 


with mud ; there are wooden steps nailed. 
on to the pillars : : the ground floor is madè ° 
of bricks covered with tiles, 

ĮI held that these hut were not moveable 
without change of form, and that they were 
clearly not moveable property under the 
Act for the Regulation of Mofussil Small 
Cause Courts, and ‘the Full Bench decision 
in Natu Miah vs. Nand Ranee (8 Bengal 
Law Reports, page 50+),*" 

The Presidency Small Cause Courts, ir 
r8ference to English law use the phrase 
‘goods and chattels’. in lieu of the phras 
‘moveable property ;’ but I apprehend nd 
two terms are convertible. English lay 
considers as goods and chattels “whateve 
amounts not to freehold (Stephen, page 286)} 
and things real consist of things gubstantia 
and immoveable and of the rights and profits 
arising out of thée (bid, page 172). Immore- 
ability i is consequently one essential charac- 
teristic of realty ; 
essential characteristic of goods and chattels: 
and the definition of things immoveable given 
in the Full Bench decision abov ae 

to will apply to goods‘and chat? $ also, 

is true that the term goods maj ve consider 7 
to refer to such. things as have no concern 
with realty, and are mere moveables and are 
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. often described as chattels personal: and the 


term @hattels to chattels real or estates in 
lands and tenements not amounting to free- 


‘hold. But these latter are scarcely seizable 


e by*a bailiff, and the term in this sense would 
, certainly not include the huts which are the 


sabject of the present seizure. 

< On these grounds, I have held that the huts 
claimed are not goods and chattels, and are 
consequently not the proper subject of a 
claim under Section 88 of Act IX of 1850, 
but should be made the subject of an action 
of trespass for a seizure not justifiable under 
the termseof my warrant. . 

This decision is “given subject to the 
opinion of the High Court*on two pointy, 
VZ. domme 

_ Ist-—Whether I am right in considering 
that the tiled huts claimed are not goods aud 
chattels? œ 

2nd.—-Whether, if I am, I am also right 
in dismissingethe plaintiff's claim under 
Section 88 ? 

I submit the first question myself, as the 
practice of the Court has for years previous 
to my tenure of this office been to treat 
tiled huts as goods and chattels, though it 


eseems from Mr. Temple’s work on the 


practice of the Court that they were not 


abways treated as such. 


The second question I submit af the 
request of the plainti€’s counsel. 

It is to be understood that, notwithstand- 
ing the dismissal of the plaintiffs claim, the 


` bailiff will of course, should the High Court 


concur in my view of the legal character of 
tiled huts in question, at once, as a matter of 
course, release them. 

The judgment of the High Court was 
delivered as follows by— . 

Couch, C.J.—The first question put to us 
by'the learned Judge of the Small Cause 
Court is “ whether Iam right in considering 
“that the tiled huts claimed are not goods 
“and chattels.” He does not say “ within 
the meaning of Section 58 of Act IX of 
1850,” but that is what he must have 
intended and the question wich we should 
answer, 

What is meant by goods and chattels by 


“Seetion 58 appears from the subsequent 


Sections. It is one of a series of Sections 
relating to the execution of an order of the 
Court, andewe find if said in Section 69 that 
“every bailiff-executing any process of 
execution issuing out of the said Court 
against theġgoods .of any person may:. by 
virtue thereof seize and take any of the 


‘goods of such person (excepting the neces- [ 
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sary wearing apparel and beddiog of such 
person or his family, and the tools and 
implements of his trade), and may also 
seize and take any money or bank-notes, 
and any cheques, bills of exchange, promis- 
sory notes, bonds, specialties, or securities 
for money belonging to auy such person 
against whom any execution shall have 
issued as aforesaid.” The word “ chattels ” 
I think this shows 
that in Section 58 chattels was used as 
synonymous with goods, and not as having 
a more extensive meaning. Then in Section 
73, the previous Sections containing provi- 
sions ia regard to the såle of the property 
taken ine execution, it is said “until such 
“sale the goods shall be deposited by 
“the bailiff by whom they were taken in 
“some fit place, or they may remain io 
“the custody of a fit person approved by 
“the Judges to be put in possession by the 
“bailiff” That is a provision consistent 
with goods and moveables being taken in 
execution, but not with a hut or house being 
taken. Then Section 80 provides for what 
is called the goods and chattels of the 
party being discharged and set at liberty,— 
which, I take it, means being restored to tha 
owner or freed from the execution. AIL 
these provisions seem to show that what was 
intended to be taken in execution of the 
order of the Small Cause Court were goods 
and chattels, or what are moveables, and not 
what in English law are known as chattels 
real, This construction of Section 58 ig 
supported by the opinion of all the Judges in 
the case in 8 Bengal Law Reports, page 
508.* The ground upon which Mr, Justice 
Macpherson put his judgment shows that 
the huts are not goods and chattels equally 
with the opinion of myself and the two 
Judges who concurred with me. Mr. 
Justice Macpherson said he considered. 
that a hut was a house, and certainly 
a house cannot be properly described as 
goods And chattels. I think, therefore, that 
what have been described in this casey the 
Judge of .the Small Cause Court are not 
goods and chattels that might be taken in 
execution under Section 58? 

The second question submitted to us is, 
whether if they are not goods and chattels, 
the learned Judge was right in dismissing 
the plaintiff’s claim under Section 88, 

Now Section 88 provides that “if a claim 
is made to or in respect of any goods or 
chattels taken in execution under the 
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process of any Court,” &. ‘If these are not 
goods and chattels taken -in-execution under 
the process of the Court, they-do not come 
Within the words of that Section. What it 
was intended for is that when the bailiff had, 
in execution of the order of the Small Cause 
Court, seized property which, if it were the 
property of the defendant in the suit, might 
ba taken in execution, and another person 
had put in a claim to it, the claim should be 
summarily dealt with by the Small Cause 
Court. But here the bailiff has taken in 
execution that which, even if it were the 
property of tho debtor, he would not be 
at liberty to take , and though it my seem 
hard that the claimant should bé obliged 
to resort to a suit in order to establish 
his right and to prevent his property 
being sold, that is the proper remedy. 
The bailiff, by seizing what the warrant 
of the Small Cause Court could not 
authorize him to seize, has been guilty of an 
illegal act, trespass for which he is liable to 
be sued, and for which he may have to pay 
such damages as the owner of the huts may 
have suffered in consequence. Seeing what 
is stated in the case by the Judge of the 
Small Cause Court, he will probably not 
suffer any serious injury. An order will be 
made which will set matters right. I think 
we must answer both the questions which 
have been put to us as the learned Judge has 
decided, that huts are not goods and chattels 
within the meaning of the Act and that the 
Judge wasright in dismissing the claim. 


The lst May 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble FE. A. Glover, 
Judge. 


Act VIII (B.C.), 1869— Postponement of Execu- 
tion-salemJurisdiction—High Court's Agt s. 15. 


‘` ~ 


In the matter of 
J. G. Bagram, Petitioner. 


Mr. P. M. Gasper for Petitioner. 


» 

Where, in a case under Act VIII (B.C.) of 1869, a 
Moonsiff, on a claim being preferred to property attached 
in execution, postponed the sale of it without taking 
security, or having the amount of the decree deposited : 

Herero that his proceeding, though erroneous, was in a 
case in which he had and exercised jurisdiction, and that 
his decision ought not to be set aside under the 15th 
section of the High Court’s Act. 


Couch, C.J.—In this case, according to 
the statement of the petitioner, the property 
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was attached in execution of a decree under 
Act VIfI of 1869 (B.C.,) and a claim was 
preferred to tt The Moonsiff received the 
claim and has, after an investigation of it, 
ordered that the claim bea admitted, and the ° 
property be released, and the claimant’s . 
pleader’s fees be paid by the decree-holder. ° 

It is now objected that the decision of, the 
Moonsiff was without jurisdiction on the 
ground that the amount of the deeree was 
not deposited in Court, or security given for 
it. 

The jurisdiction of the Moonsiff is given 
by Section 246 of Act VIII of 1859 which 
authorizes the Court, when a claim is pre- 
ferredeto attached property, to investigate 
it with the like powers as if the claimant had 
been originally made a defendant to the suit. 
Section 2:47 enables the Court, if it appears 
necessary, to postpone the sale*for the pur- 
pose of making the investigation. In -cases 
under Act VIII of 1869 (B.C§) the power is 
subject to a further qualification; the Court 
is not to postpone the sale unless the amount 
of the decree is deposited or security given 
for it. But the jurisdiction to investigate 
the claim does not depend upon that. The 
jurisdiction is founded upon a claim being e 
made. The Moonsiff cannot deal with the 
question of postponing the sale until he his* 
acquired jurisdiction, and is proceeding to 
investigate the claim bẸ virtue of it; aud his 
postponing the sale without taking security, 
or having the amount of the decree deposited, 
is not an act either without jurisdiction over 
the subject-matter or in the proceeding, or in 
excess of his jurisdiction. Itis an errone- 
ous proceeding ina case in which he has 
jurisdiction, and is exercising it. He may 
Bave acted erroneously in this case in post- 
poning the sale without requiring the deposit, 
or the security, but, his decision allowing the 
claim is a decision within his jurisdiction. I 
do not think that we ought under Section 
XV of the High Courts Act to interfere 
and set the decision aside, becgnuse in the 
course of his proceeding he has erroneously 
postponed the se. The result shows that the 
sale ought not to be made, nor would the 
decree-holder be entitled to receive they 
money which it is confended ought to hive 
heen deposited. The application is rejected. 

GLOVE Cyrene 
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The Hon'ble Louis S. J ackidon-a 
i nath Mitter, Judgess hA 


ct VIII of 1859 ss. 92 & Re Claim — 
Injunction— Procedure. 


Case No. 68 of 18738, 


Miscellaneous Appeal from an order passed 
by the Officiating Subordinate Judge 
of Moorshedabad, dateg the 24th Febru- 
ary 1873. . e 


s 
- Roy Luchmeeput Singh Bahadoor 
(Defendant) Appellant, 


VETSUS 


The Secretarg of State for India (Plaintiff) 
Respondent, 


Mr. R. T. Allan aud Baboos Sreenath 
Doss and Rash Beharee Ghose for 
Appellant, 


The Advocate-General for Respondent: 


Certain immoveable property having been attached in 
execution of a decree by L against N, a claim‘was put 
in by S, which being refused, S, as provided by Act VIII 
of 1859 s. 246, immediately brought a suit to establish 
his right. In this suit an injunction was granted by 
the Subordinate Judge under s. 92 for the purpose of 
stopping the execution p®ceedings in respect of the 
said property : 

Hew that the provisions of s, 92 were not applicable 
to a case like the present, and did not justify the issue 
of the injunction; and that S's proper course would 
bave been to present a further petition in the execu- 
' tion case of L v. N. representing that he had brought a 

suit, and praying for postponement of the sale. ® 

Herp; further, that as S’s claim was right and 
reasonable in itself, though the course he had taken was 
technically erroneous, his application should be dealt 

with as if it were made in the execution proceedings. * 


Jackson, J.—THIs an appeal against an 
erder of Baboo Brojendro Coomar Seal, 
Officiating Subordinate Judge of Moor- 
shedabad, granting an injunction under Sec- 
tion 92 of the Code of Civil Procedure for 
the purpose of stopping the execution pro- 
ceedings in respect of certain @roperties speci- 
fled which had been attached with a view to 

pstle in execution of a decree obtained by 
Rey Luchmeeput Singh Bahadoor against 
the Nawab Nazim of MoorShedabad. Upon 
the attachment of the property in question, 
a claim had *heen put forward by the Secre- 
tary of Stato, in Council as entitled, in suc- 
cession to the East India Company, to the 
immoveable property in question.. That 
elaim was refuged, and as provided by-~-See 
tion 246, the Secretary of 
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; dóught a suit toestablish his right, and it 


ws in this suit that the order now com- 
Sa of was made. 

“It appears to us that regard being had to 
the terms of Section 92 and to the place 
which that Section occupies in the Code of 
Civil Procedure, its provisions are not appli- 
cable to a case like the present,and do not 
justify the issue of this injunction. The 
suit, although the Nawab Nazim has since 
been made a party under Section 63, was 
against Roy Luchmeeput Singh, and the 
injunction was specifically directed against 
him. It cannot, we think, be said that the 
property in dispute was jn danger of being 
«vasted, damaged, or alienated by this defend- 
ant, nor has the property been, oris it at 
present, in any sense in his possession. That 
which the plaintiff apprehended, and which 
was in fact likely to occur, was that the 
defendant should iv executing his own deeree 
set the Court in motion and cause the right 
title and interest of the Nawab Nazim to be 
sold and conveyed to some other person. If 
such sale had taken place, and if the pro- 
perty had gone into the hands of some 
person who was likely to waste, damage, or 
alienate, such injunction might have been 
properly and reasonably applied for. The 
course which has been taken in the present 
instance appears to us too nearly to resem- 
ble the action of the Court of equity upon 
proceedings at common law in Isngland to be 
applicable to proceedings of our Mofussil 
Courts, and we think therefore that the 
plaintiff entirely misconccived the course 
which he ought to have taken in applying 
for this injunction. This, however, it 
appears to us, is only a matter of procedure. 
The parties before us in the present case are 
the very parties who were before the Court 
in the execution claim and proceedings ; and 
as in our opinion upon the state of facts 
disclosed in this case, if would not have been 
proper for the Court to proceed to sell the 
property in dispute, we do not thigk that 
that which is in Jitself right and reasonable 
should be prejudiced because the parties 
have taken a technically ,erroneous course. 
We cannot doubt that, if the Secretary of 
State had presented a further petition in 
Court in the execution case of Roy Luchmee- 
put Singh, representing that,gupon the 
rejection of his claim, he has now brought a 
suit to establish his right, and praying that 
the sale should be postponed, the property 
continuing under attachment, the Court 
would and ought to have complied with his 
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that we should direct the present injunction 
to be dissolved, but at the same time we 
should order that the application should be 
dealt with as if it were made in the execu- 
tion proceedings, and that an order should 
be euteréd on those proceedings staying the 
sale pending the suit which has now been 
commencél, provided always that it should 
be competent to the decree-holder in case of 
any undue delay in prosecuting the suit to 
make a further application to the Court for 
an immediate sale. The order of the Court 
below being varied in this way, the case 
appears to us to be one in which we should 
make no order as ta costs. 


, Li 
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The 3rd May 1873. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Act XXV of 1861 s. 318—Aci XIV of 1859 
5. 


s.l 
In the matter of 
Chytun Chunder Roy, Petitioner, 
versus 
Brojo Kant Roy and another, Opposite Party. 
Baboo Mohinee Mohun Roy for Petitioner, 


Baboo Shushee Bhoosun Dutt 
for Opposite Party. 
An award under s. 818 of the Criminal Procedure 


Code (Act XXY of 1861) is uo bar to a possessory action 
under Act XIV of 1859 s. 15. 


Kemp, J.—We think that this rule must 
be discharged. The question before us is 
whether the fact of an award having been 
passed by a Magistrate under Section 318 
of the Code of Criminal Procedure maintain- 
ing a party in possession is any bar toa 
possesgory action under the provisions of 
Section 15 Act XIV of 1859. Now the 
facts of this case are, somewhat peculiar. 
Prior to the Magistrate’s award, the opposite 
party had iustituted this posséssory action 
under Section 15; in that suit he was of 
course obliged to admit that he had been 
dispossessed otherwise than by due course of 
law by the petitioner, and tbe petitioner 
before us taking advantage of this fact 
appears to have brought to the notice of the 
Magistrate the plaint in the Section 15 case 
in which the plaintiff in that case, the 


opposite party before us, was obliged to adit, 
e r “te isnt ; 
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that he „had been dispossessed otherwige than ` 


by due course of law, and the Magistfate 

finding an admission ou the part of. the 

opposite party that he was not in possession,’ , 
retained the petitioner in possession without 

looking into any other question. 
object of Section 15 Act XIV of 1859 is 
not to maintain, but to restore a party to 
possession; the object of Section 318 being 
to maintain a party in possession temporarily 
at least, whether that possession isa wrong- 
ful one or not, while Section 15 is to restore 
to possession parties dispogsessed „otherwise 
than by due course gf law; and an award 
under Section 348 of the Criminal Procedure 
Code i$, therefore, no bar to a possessory 
action under Section 15 Act XIV of 1859. 
We, therefore, think that this rule must 


be discharged with costs. . . 


The 5th May 1873. 


Present : 
The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 
Surety Bond —Guarantor’s Liability. 
Case No. 809 of 1872, 


Special Appeal from a decision passed by 
the Judge of Moorehedabad, dated the 
16th April 1872, reversing a decision of 
the Subordinate Judge of that District, 
dated the 5th August 1871. 


Messrs. James Lyall & Co. (Plaintiffs) 


s Appellants, 
versus 
Amorabutty Dossee and others (Defendants) 
Respondents. 


The Advocate-General and Baboo Kalee 
Mohun Doss for Appellants. 


Mr. C. Jackson and Baboos Sreenath Doss, 
Mohinee Mohun Roy, and Rash Beharee 
Ghose for Respondents. 

Where a y engaged to be surety fora gomashta 
and to make good all defalcations proved to have, 
been made by him, the engagement was held to refessto 
defalcations shown to, have ebeen made by the gomashta 
during the period of the guarantor’s life, and not to apply 
to a time after the eerie death, when all power of 
advising or controlling the gomashta had cgased, 


Glover, J.—Tue Judge of the Lower 
Appellate Court dismissed the plaintiff’s 
suit on the ground that the conditions under 

hich Ram Koomar entered nto the surety- 


Now, the ° 
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guargntor was therefore discharged. The 
Judge,also thought, though this is not given 
as.a reason for deciding, that the engagement 
»* of Ram Koomar ceased at his death, and that 
the suit had been improperly brought by the 
. firm instead. of by the individual in whose 
favor the security bond was made. 


The two last conditions named by the 
Judge were admittedly impossible ones at the 
time the suit was brought, the guarantor 
having been for some time dead. The first 
was that Ram Koomar was to be liable only 
after the gomaglita, the guarantee, had given 
in writing an acknowledgment of his debt to 
the plaintiffs, z i 

The special appellants contend in the 
first place that the Judge has misconstrued 
tbe security bond in this particular, and that 
there was n$thing in it which made a written 
acknowledgment of a debt on the part of the 
gomashta a “condition precedent to making 
the property hypothecated by the guarantor 
liable, . 


I have read the security bond very care- 
fully, but cannot find in it any such stipula- 
tion as the Judge mentions. The guarantor 
binds himself to make good any defalcation 
_ „After the accounts are made up, but there is 

nothing about it being necessary for the 
gomashta to give a written acknowledgment 
of the deficit before his surety is to be called 
upon to pay. ‘The other two stipulations are 
now, as the Judge admits, impossible of 
execution as they depended on the life of the 
guarantor. 

Taken this view of the Judge’s décision, 
I was at first doubtful whether the case 
ought not to be remanded, but on further 
consideration I think not, the Judge having 
sufficiently expressed his opinion on the 
points of law which still remain to be 
decided. 

The first objection that the suit was 
improperly brought by the firm, instead of 
by the individual to whom the guarantee was 
given, is, I think, untenable. The security 

.was undoubtédly given tothe firm and for 
purposes connected with the firm, and with 
e gvhich Mr. Lyall as an individual had nothing 
. to do. There was seally.no non-joinder of 
parties, for all the partners interested were 
brought before the Court. In any case, 
however, the objection is certainly not one 
that this Court would be inclined to entertain 
in special appeal, inasmuch as no question 
of jurisdiction arises, and the defendant has 
inno way been prejudiced, nor have the 
‘merits of the ease been touched. i 


On the other poiut, the Judge, I think,e . 


is wrong in laying down as a general proposi- 
tion of law that liability ceases on the death 
of asurety. In the generality of cases it 
would not cease, the contract made by the 
guarantor continuing in force and binding 
his representatives until the engagement was 
concluded, or other arrangements made. 
But the present case is altogether different. 
The intention of the parties seems clear 
enough. Ram Koomar engaged to be surety 
for Huree Churn, and to make good all 
defalcations proved to have been made by 
him; put this of course referred to defalcations 
shown fo have been made by Huree Churn 
during the period of the guarantor’s life. 
Ram Koomar might enter into an arrange- 
meut of this sort, knowing that he hada 
certain influence over his guarantee, and 
could either by supervision or advice make 
any defaleation impossible. He might be 
perfectly willing to bind himself to this 
extent, and even to pledge property to make 
good any loss that the gomashta’s employers 
might susfain through the misfeasance of 
their servant, but unless there were the 
clearest possible indication in the surety bond 
that Ram Koomar meant to go further than 
this, I should never suppose that the engage- 
ment was intended to apply toa time after 
the guarantor’s death, when all power of 
advising and controlling Huree Churn had 
ceased, i 

Now, Ram Koomar died in 1271 B.S., 
corresponding to 1864 A.D. and the deficit 
is alleged to have taken place in the accounts 
of 1870 A.D., or six years after the 
guarantors death. . 

It appears to me that, although Ram 
Koomar’s estate might have been made liable 
for any deficit in Huree Churn’s accounts up 
to 1864 A.D., it cannot be bound for a 
defalcation that took place six years after- 
wards. Ifthe wording of the security bond 
wereeclear on the point and the intention of 
the parties were undoubtedly shown,4it would 
of course be different, but there is nothing 
that I can see in the bond that supports this 
contention. The wordse “I shall not be 
“exonerated from this security bond so long 
“as the gomashta remains in hisappointment,” 
must, I think, be construed as referring to a 
time before the guarantor’s death. 

The learned Advocate-General for the 
special appellants referred to Raj Koomar 
Ram Gopal Narain Singh v. Ram Dutt 
Chowdhry, 5 , Ben. 264," as showing 
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e that: lands set apart as security for the 
repayment of a debt were mortgaged. I 
do not see any analogy betweem the two 
cases. It may be that an engagement not to 
alienate certain lands until a certain fixed 
sum of money is repaid operates as a mort- 
gage of those lands, but it is a different thing 
when the d8bt is only a possible contingency, 
something that may never happen. 

I think, although I do not agree with the 
Judge, that the special appeal must be 
dismissed with costs. 

Mitter, J.—I am of the same opinion: 
The very fact that gome of the conditions of 
the security bond hage become incapadle of 
execution in consequence of the death of the 
surety clearly slows the intention. of the 
parties. 
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The 5th May 1873, 


Present: 
The Howble J. B. Phear and W. Ainslie, 
Judges. R 
Thak Map—Survey Map. : 


Case No. 789 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 16th January 1872, modifying a deci- 
sion of the Moonsiff of Durbhangah, 
dated the 21st July 1871. 


Mr. James Burn (Defendant) Appellant, 


VETSUS 


Achumbit Roy ant others 
Respondents. 


(Plaintiffs) 


Baboo Unnoda Pershad Banerjee for 


Appellant. 


Chunder Madhub Ghose 
Respondents. ; 


Baboo for 


A survey map may be resorted to for assistance in 
considering the evidence of a tha? map as to area and 
boundary. . 

Phear, J—Wre ‘think it is clear that the 
Judge of the Lower Appellate Court has made 
a mistake with respect to the application of 
the thak map. Both parties, no doubt, 
appeal to the thak map so far as it affords 
good substantial evidence, namely, evidence 
of the linear distances between the successive 
marking points (or thaks) of the boundary 
lines. The map by its nature does not 
pretend to be anything more as regards the 


` 
t. ' 


relative gngular distances, or positiops of 
the different points, thana sketch outline jut 
sufficient to connect them and to indicate 
roughiy their situations on the ground.’ œ 

My learned brother has carefully com- 
pared the results of the thak map with the 
survey map ;: and there seems to be, no doubt, 
that each of them accurately represents the 
sume area of land. There is this difference 
only between them that, if the ¿Aak map be 
closely followed with regard to angular dis- 
tances as well as linear ones, it will have the 
effect of slightly sleifting or, displacing one 
of the cardinal péints of the lines 6f, 64, 

Tt appears to ugthat the first Court was 
right id using the ¿hak map in connection 
with the survey map. The Judge has- 
brought about an error by ruling that the 
assistance of the survey map opght not .to 
have been resorted to. 

Under the circumstances of the case, we 
think that the right decree will be simply to 
reverse the decision of the Lower Appellate 
Court.. 

The appellant must have his costs in this- 
Court and.in the Lower Appellate Court. 


The 5th May 1878. 


Present x 


The Hon'ble W. MarkbY and E. G. Birch,. 
Judges. 


Rent Suit—Declaratory Decree—Act VIIT 


( B.C.) of 1869—Jurisdiction. 
° Case No. 1202: of 1872. 


Special Appeal from æ decision passed by 
the Officiating Judge of Hooghly, dated’ 
the 28th May 1872, affirming a decision 
of the Moonsiff of Pandooah, dated the 
28th February 1872.. 


Anund Moyee Dossee (Plaintiff) Appellant, 


e 
VETSUS 


e + 
Raye Monee Dossee and others (Defendants)? 
Respondents. 


Badoo Bipro Doss Mobdkerjee for Appellant.. 


Baboos Mohesh Chunder Chawdhry and 
Gopal Chunder Mookerjee for Respondents. 


Plaintiff sued for a declaration that certain land was 
mai, as well as for assessment of rent thereon, and for 
arrears of rent at the rate assessed. The suit was 
dismissed, and an appeal was preferred When plaintiff who 
had elecied to sue under the rent law VIIE(B.C.) of 
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1869, abandoned the two fast points in his claim, and 
asked merely for a declaratory decree: d 

ELD that the Lower Appellate Court ought to have 
proceeded with that part of the case, and disposed of 
the'appeal as to that only. . 

* Markby, J.—In this case it seems that 
the plaintiff had originally sued (1) for a 
declaration that certain land was mâl; (2) 
forthe assessment of rent on it; and (3) for 
arrears of rent at the rate assessed, The 
first Court dismissed the suit altogether. 
On appeal, a question was raised whether 
the suit could lie, and in dealing with that 
the District Judge sayg:—“It is evident 
“that @ suit for the first portion of the 
“ plaintiffs demand that is a declaratory 
“ decree, is cognizable only by tle Civil 
“ Courts in their ordinary jurisdiction, and 
“ that the last is cognizable only under the 
“rent law; jurisdiction over the second 
“being som@what doubtful. But the plain- 
“í tiff has elected to sue under the rent law. 
“ He now wishes to abandon his claim on 
“ the two last points, and to ask merely for 
“a declaratory decree that this land is mal, 
“but that this suit having been tried under 
“ the special jurisdiction created under Act 
“VIII of 186912 om unable to grant his 
** request,” 

Now, without going into the general and 


' inore difficult question as to the position of 
‘the Civil Courts under Act VIII of 1869, 


B.C, we think that, when the claim of the 
plaintiff had been reduced to a simple claim 
for a declaration that the land is mal, and 
therefore toa claim which, as the Judge says, 
was undoubtedly within the ordinary juris- 
diction of the Civil Courts, he was at liberty, 
and that he ought, notwithstanding that the 
suit had been originally registered as a suit 
under Act VIII of 1863, to have proceeded 
with that part of the case, and to have 
disposed of the appeal as to that only. 

The decision of the District Judge must, 
therefore, be set aside, and the case remanded 
to him, in order that he may determine 
whether oy no that part of the plaintiff’s suit 
which asks for a declaration that the land is 
mal, and which the Moons#f has dismissed, 
‘can be maintained. 


j The 6thMay 1873. 
, Present : 
The Hon’blé W. Markby and.E. G. Birch, 
Judges. , 


Distrainer—Landlord and Tenant—Act VII 
. (B.C) 1869 sé. 82 & 102, 
+ 


Case No, 1273 of 1872, 


Special Appeal from a decision passed by , 
the Judge of Midnapore, dated the 27th 
June 1872, modifying a decision of the 
Moonsiff of that district, dated the 29th 
February 1872, 


Huro Pershad Chuckerbutty (Plaintiff) 
Appellant, ° 


VETSUS 


' Sreedam Chunder Chowdhry (Defendant) 
Respondent. 


Baboo Taruck Nath Dutt for Appellant. 


2 
hd 


Where in a suit under Act VITI (B.C.) of 1869 s. 82 
to contest the demand of the distrainer, a question as to 
area was raised merely as subordinate to the issue as to 
the amount of rent due, without any dispute as to the 
relationship of landlord and tenant, the case was UzuUD 
not to come within the provisions of s, 102. 


No one for Respondent. 


Markby, J—Tu= suit in this case as 
stated by the Lower Appellate Court, and we 
think correctly stated, was brought under 
Section 82 to contest the demand of the 
distrniner who bad distrained the plaintiff’s 
crops, aud the damages were assessed at 
Rs. 46. It does not appear to us that any 
question of title either to land or to any 
interest in land was raised in this suit. The 
real dispute was as to the amount of rent 
due. The plaintiff alleged that the area of 
the land which was included in the defend- 
ant’s tenure was grenter than that which the 
defendant himself admitted ; but there was 
no dispute whatever as to the relationship of 
landlord and tenant between the parties, and 
the issue which raises the question as to area 
does not raise any question of title between 
the parties, but merely raises the question of 
the area as subordinate to the other part of 
the issue, namely, what was the amount of 
rent due. The case therefore does not come 
within the provisions of Section 102, and 
the matter involved in the suit being less 
than one hundred rupees no appeal l®s. 

The appeal must, thereforé, be rejected. 


ns | 


The 6th May 1873. 


Present : 


The Hon’ble W, Markby and Je. G. Birch, 
Judges. 


Landlord and Tenant—Act VIII (B.C.) of 
1869 ss. 82 § 102. 


' Case No, 1149 of 1872, 


16 ' Civil 





Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
2nd May 1872, reversing’a decision of 

- the Moonsiff of Bistopore, dated the 9th 
March 1872. 


Hurish Chunder Chuckerbutty (Defendant) 
Appellant, 


VETSUS 


Sreemutiy Huree Bewah (Plaintiff) 
Respondent. 


Baboo Radhika Churn Mitter for Appellant. 
Baboo Nil Madhub Sen for Respondent. 


Where the question is as to the amount of fent, but 
not as to the right to vary the rent, the case does not 
come within the provisions of Act VII (B.C.) of 1869, 
S. 102. 


Markby J.—Wes have already discussed a 
case similar to this once before to-day.* We 
think that no appeal lies. The question in 
this suit was not as to the right to vary the 
rent, but as to what the.amount of rent was. 
The case therefore does not come within the 
provisions of Section 102 Act VIII of 1869 
B.C. The case which has been referred to 
and which was decided by Mr. Justice Kemp 
and Mr. Justice Glover is different. The 
question there was as to the right to vary the 
rent. The appeal is therefore rejected. 

The respondent is entitled to his costs, 


The 6th May 1873, 


Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Declaratory Decree — Recusancy on Partof 
Deputy Collector—High Court's Powers. 


Case No. 114 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 


the 16th February 1872. n 
Rughoonundun Singh Babadoor (Plaintiff) 
i Appellant; ' 
PErsuUs 


Mr. S. Cochrane, “Agent of the Agra and 
Masterman’s Bank (Defendant) Respond- 
ent. 


Mr. R. E. Twidale and Baboo Romesh 


Chunder Mitter for Appellant. 
The Advocate-General for Respondent. 
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Tf a decree of a Civil Court declares that plaintiff has 
a right to pring certain property to sale in a Deputy 
Collector’s Court, and the Deputy Collector at the insti- 
gation of the defendant declines to proceed wiih the 
sale, hig declining to do his duty does not give a fresh 
cause of action for the purpose of obtaining a secogd 
declaration, though it may be a good ground for asking 
the High Court to use its extraordinary powers to put 
the Deputy Collector right, f 


Phear, J—Ir appears to us that we 
ought not to call upon the other side, because 
it seems plain that the statements in tha 
plaint do not constitute a'cause of action 
against the defendant. In substance the 
plaintiff alleges thatein 1865 and in 1866, he 
obtained two decrees ig the Deputy Collec- 
tor’s Court for arrears of rent ; that in 1867, 
he was *seeking to execute these decrees by 
the attachment and sale of the property 
which is the subject of the present suit, and 
which at that time, as far as we understand, 
although it previously belonged to his 
judgment-debtor, had, as regards a part of it 
at any rate, got into the hands of a third 
person. 

At this stage of the proceedings, objections 
were made to the sale which the Deputy 
Collector thought good, and he accordingly 
put off the sale. “Upon this,” the plaintiff 
“ says, your petitioner instituted a regular suit 
“against the defendant for setting nside tha _ 
“aforesaid miscellaneous order, and for order 
“to bring to sale the saig share of six annas 
“according to the terms of the kubooleut, 
“and this Court agreeably to your peti- 
“tioner’s claim, passed a decision dated the 
“30th May 1868 ordering the sale ofthe 
“property, and there heing no appeal from 
“this Gecision it became final.” 


It appears from a former part of tha 
present plaint, which we have not read, that 
according to the contention’ of the plaintiff 
under the terms of the kubooleut by which 
the judgment-debtor held the property 
subject thereto, the property which is now in 
suit was made liable to pay the rent which 
might be in arrear on an assignmeat of the 
lease, and this is what we suppos® is meant 
in this passage when the plaintiff says that 
he asked “for order to bring to sale the said» 
share of six annas according to the terms of 


the kubooleut,” a9 


It does not appear very clear what pre- 
cisely were the terms of the decree passed 
in plaintiff’s favor on the 30th Mey 1868. 
Baboo Romesh Chunder Mitter for the 
plaintiff says that it must have been a decree 
declaring the plaintiffs right to bring the 
property to sale in the Collector’s Court for 
the satisfaction of the decreds of 1865 and 
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1866.) This may have been so., But it 
seems to us also possible that it might be a 
decree Ordering the sale of the property by 
the Civil Court itself for the purpose of dis- 
charging the lieu which the plaintiff main- 
tains he bas upon the property under the 
terms of the kubooleut. However this may 
he, it was certainly trented as a decree 
which declared the plaintifs right to have 
the property sold by the Deputy Collector. 
On the strength of it the plaintiff renewed 
the proceedings of execution in the Deputy 
Collector’s Court, and theplaint goes on to 
say :—On the property béing lotted off for 
‘sale the second time, the defendant put 
“ forward his objection on misrepreséntation 
“of fact to the effect that, by, the decision 
“passed on Chumna Chowdhry and other’s 
“appeal to the High Court, the aforesaid 
“decision” Miz, the decree of 30th May 
1868) “has been reversed; thereupon the 
“revenue officer having admitted the objec- 
“tion stopped the sale, and this order gave 
“the cause of action for this suit.” The 
prayer of the plaint is for an order of sale. 
In other words, when the plaintiff went 
down to the Collector’s Court again with the 


e decree, of the 30th May 1868 in his hand, 


making an application for the sale of the 
property,—on objections being renewed in 
behalf of the defendant, the Deputy Collector 
again refused to self, and upon this ground 
the plaintiff comes into Court to have, as it 
seems to us, precisely the same question: 
tried over again between himself and the 
defendant, with regard to the same property, 
as the question which was tried and @eter- 
mined in the suit which ended in the decree 
of the 80th May 1868, namely, the question 
whether or not he had a right to have that 
property sold in the Deputy Collector’s 
Court in execution of his decrees of 1865 
and 1866, 


Mr. T'widale and Baboo Romesh Chunder 
Mitter have both urged very earnestly that 
the second wefusal of the revenue officer, on 
the instigation of the defendant, to allow the 
sple was a new ingredient in the ease suffi- 
cient of itself to constitute a fresh cause of 





eagtion ‘against the defendant. It seems to us 


that it is not so. Ifthe decree of the 80th 
May 1868 declared that the plaintiff had a 
right to bring the property to sale in the 
Deputy . Collector’s Court, it was the duty, 
no doubt, of the Deputy Collector to conform 
to that decree, and to take steps for proceed- 
ing with the sale of the property accordingly. 
If he did, at thè instigation of the defendant, 
decline to do his duty, it did not, we think, 
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give a fresh cause of action for the purpose * 
of obtaining a second declaration of right 
against the defendant, though it might be a 
very good ground for asking this Court by 
the exercise of its extraordinary powers to 
put the Deputy Collector right. If, on the 
other hand, the decree of the 80th May 1868 
was a decree in the civil suit declaring the 
plaintiff’s right of lien over the property and 
ordering it to be sold, that sale of course 
would take place in the Civil Court, and by 
the direction of the Civil Court itself; and 
consequently that decree could not be any 
authorjty for ordering the Deputy Collector 
to sell the property if execution of the 
decrees of 1865 and 1866. In short, the 
plaint discloses that the plaintiff has already 
got an effective decree of the Civil Court 
in his favor ordering a sale of this pro- 
perty, and it shows no reason which can 
serve to entitle him fo have a second order 
of sale made. 

It seems to us, therefore, on the whole, 
quite clear that the facts set out in the 
plaint do not constitute a cause of action 
against the defendant other than a cause 
which has been long ago determined. We 
think, therefore, that this appeal should be 
dismissed with costs, 


en we 


The 7th May 1873. 


Present: 


The Honble J. B. Phear and W, Ainslie, 
Judges. 


Revenue Courts refusal to ezecute— Limita- 
tion—Right of Action—Lorm of Suit. 


Case No. 115 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the b6th February 1872. 


Rajah Rughoorundun Singh Bahadoor 
(Plaintiff) Appellant, 


. 
BETSUS*® 


Gopal Chund Chowdhry and others 
(Defendanis) Respondents. 


Mr. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Appellant, 


Mr. C. Gregory for Respondents. 


Where a ‘Deputy Collector refuses to sell a certain 
property in execution of the decree of a Revenue Court 
. 2 , 


6 


"7 


i 
18 : Cevil 


—_ 


«4nd the applicant fails to bring a suit within the 
time for a declaration of his right to have the property 
Sold, he cannot procure to himself more time by making 
a second application to the Deputy Collector for 
execution and having the refusal repeated. 

A suit so brought cannot have its formchanged and 
be treated as a suit to establish the lien which plaintiff 
obtained on the property, and to bring the same to sale 
for the discharge of that lien, 


kd 

Phear, J-—As regards six annas of the 
property which is the subject of this suit, 
the plaintiff is precisely in the same situation 
as was the plaintiff in appeal No. 114,* and 
consequently the judgment which we have 
already given in that case applies to this. 
We may shortly Sate the situation. thus. 
namely, he has gota decree of the Civil 
Court ordering the sale of the property 
either by the one Court or the other, it is 
not necessary to determine which; and no 
cause is shown, as we have pointed out, why 
he should come to the Civil Court fora 
second order, or rather for thé Court to repeat 
its former order. 

But with regard to the remaining ten annas 
there is this difference between the two cases, 
namely, that the plaintiff has not got an 
order for snle in any shape. The present 
suit, as it is framed, asks for a declaration of 
the plaintiffs right to have the property sold 
by the Deputy Collector in execution of 
decrees which the plaintiff has obtained in 
the Revenue Court. The prayer of the 
plaint, no doubt, is not very definite. But 
there can be no question, we think, upon the 
whole plaint taken together from the begin- 
ning to the end, that the foundation of the 
plaint is the refusal of the Depnty Collector 
to sell this property in execution of those 
decrees upon the application of the plaintiff ; 
and that the suit is brought to have the 
Deputy Collector put right upon this point. 
The first passage of the plaint states: —‘ Your 
“ petitioner brings this suit to set aside two 
“miscellaneous orders passed by the fiscal 
“ authorities of Samdehee Sub-Division, Zillah 
* Tirhoot, dated 26th May 1870, and to 
* obtaiff an order for the sale of six-anna share 
c o * #, and also to obtain order direct- 
“ing the sale of ten angas share.” And the 
5th Clause of the plaint is:—“ The order of 
the Collector” (that is, the order of the 26th 
May 1870, followed by another like order 
when the plaintiff applied for a second time) 
“ the order*of the Collector gave occasion for 
the institution of the present: suit.” 

But if we take this suit as a suit brought 
under Sections 107,110, and 111 of Act X of 
1859, it appears very clear that itis out of 
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: it certainly is so with regard to’the first 
refusal of the Deputy Collector. And fo oar. 


judgment the plaintiff cannot procttre for, 


himsetf more time by simply making a second 
application to the Deputy Collector for 
execution and getting the refusal repeated. 
Also when the application was made on that 
occasion, which we term thé second time, gnd 
refused by the Deputy Collector, it is quite 
plaia that the property was no longer in the 
hands of the original judgment-debtor, and 
consequently if the second order alone be 
looked at, it is cleas that no order can be 
rightly made in this suit to “the ef&ct that 
the property in the hands of the third party 
ought t¢ be taken and sold in execution of 
that decree. : 

Therefore, whether we start from the first 
refusal of the Deputy Collector or the second, 
this suit brought as it is to assert @he plaintitf’s 
right to have the property sold by the 
Deputy Collector in execution 8f the decrees. 
of his Court entirely fails. 

But we have been asked to treat this suit: 
as if it were a suit brought in the Civil 
Court to establish the lien which the plaintiff 


+ 


says he has got by virtue of the kubooleut, 


on this property, and to bring the property 
to sale in the Civil Court in order to dis- 
charge that lien. 
material facts which form the foundation of 


It is said that all thé >- 


the plaintiff’s right to bting such a suit, are, 


set out in the plaint, and that these all have 
been met in the trial by the other side, and 
that all available evidence has been adduced 
both for and against it. 


But Mr. Gregory, on behalf of the respond. 


ent, protests against our making this change 
in the form of the suit. 

°” After giving the matter consideration, we 
think he is right in the position which he 


takes up to the effect that the proposed. . 


change would materially prejudice, or might, 


materially prejudice, the rights of his client. 
It is obvious that, although it may be true 
that the plaint, as at present drawn, does 
contain an allegation of all the facts which 
would be essenti€l to a cause of suit such as 
would entitle the plaintiff to a decree for salé, 
in the Civil Court, yet the prayer of the 
suit does not ask the Court to take tho8e 
steps which would be necessary to get a 
complete decree upon the footing of that 
cause of action. The suit having been 
brought merely for the purpose of getting 
an authoritative determination of the right 
of the plaintiff to have the property sold in 
the Collector’s Court, nothigg more was 
necessary for full relief than to prove the facts 


' 
+ 


® 


1873.| Civil 





which give rise to that right, beoause the 
remainger of the proceedings would devolve 
upon the Deputy Collector, who would sell 
se much of the property, and no more, as 
would satisfy the decrees. Butif the property 
is to be sold by the Civil Court for the pur- 
pose of discharging the plaintiff’s lien, then 
it is also necessary that the Civil Court 
should determine precisely what the nature 
of the lien is: how much is now due and 


- liable.to be charged upon the property by 


virtue of that lien ; and finally to order the 
sale of the property and “to, apply the pro- 
ceeds of sale to meet the balance due, 
Nothing of this kind hase been asked for; 
there is nothing in the prayer of the plaint, 
or in any part of the plaint, which amounts 
to a request that the Court will take accounts 
of how mucleis due of the money which is 
charged upon the property by virtue of the 
covenant in the kubooleut. And nothing of 
the kind bas in fact been carried out in the 
Court below. 7 

If, therefore, we change the form of the 
suit, we shall be obliged to send back the 
ease to the first Court in order that an 
account should be taken. 

But there is more than this. Mr. Gregory 
states, and it seems to be the fact, that pend- 
ing this suit his clients have sold the property 
in question, and he maintains that they have 
in law only sold the property subject to the 
result of the suit as it originally appeared in 
the record, and as it still appears, until we 
change it, If then we change the nature of 


\ that suit, the purchaser will probably not be 


‘bound by the decree which may be finally 
made, and the consequences may be of very 
great prejudice to his clients. We are ngt 
prepared to say that this argument is not 
well-founded, and on the whole, we think, 


that we ought not to permit the sult at this 


stage to be taken in a different sense from 
that which was intended by the plaintiff 
when he came into Court. 

It follows then that- this appeal must be 
dismissed with costs as in the case of uppeal 
Wo. 114 of 1872. 
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° The 7th May 1873. 
Present: 
The Hon’Ble W. Markby and E. G. Birch, 
Judges. 


‘Arbitration Award— Cause of Action—Act VIII 
(B.C.) of 1869 s. 27. 


Case No, 1158 of 1872. 
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Special Appeal from a decision passed by* 
the Subordinate Judge of East Burd- 
wan, dated the 30th May 1872, revers- 
ing a decision of the Moonsiff of Culnah, 
dated the 11th May 1871. 


Raj Narain Roy (one of the Defendants) 
Appellant, 


VETSUS 


© Modhoo Soodun Mookerjee and others 
(Plaintifis) Respondents. 


Baboo Kalee Prosunno Dutt for Appellant. 


“Baboos Rash Beharee Ghose and Rajendur 


Alisser for Respondents. 


Where parties to a suit agree to refer the question of 
title to arbitration, plaintiff relinquishing his prayer for 
possession, the agreemeut can only be understood as 
containing an implied undertaking that the possession 
of the land shall be given up‘by the defendant if the 
decision be adverse to him. Should the arbitration 
award prove adverse to him, and he refuse to deliver up 
possession, a new cause of action arises, and one of a 
different character from any mentioned in Act VIII 
(B.C.) of 1869's. 27. 


Markby, J—Tue peculiar facts of this 
case warrant us in supporting the judgment 
of the Lower Appellate Court without enter- 
ing upon the difficult question of law which 
has been raised as to the applicability of the 
special law of limitation laid down in Section 
27 of Act VIII of 1869 of the Bengal Coun- 
cil. In the former suit, the parties agreed to 
refer the question of title to arbitration, and 
it is impossible to understand that agreement 
in any other way than as containing an 
implied undertaking that the possession of 
the land should be given up by the defendant 
if the decision were adverse to him. When 
therefore, after the arbitration award, the 
defendant refused to deliver up possession, a 
new cause of action (as the Subordinate 
Judge rightly finds) arose, and one of a 
totally different character from any of those 
mentioned in Section 27, 2 

Upon this ground, we dismiss the special 
appeal with cosis. , 


i 
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The 7th May 1873. 


Present: 


e 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. ’ 


Mortgage—Atiachmenit— Execution-sale— 
Decree— Registration. 


i Case No. 183 of 1872. 


é 
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.. + Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 


25th April 1872: 


Gossain Munraj Pooree (Defendant) 
Appellant, 


° VETSUS 
Deen Dyal Lall (Plaintiff) Respondent. 


Mr. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Appellant. 


Baboo Nil Madhub Sen for Respondent. 
+ 
Certain property whichdiad been mortgaged to plain tiff 


by a bong executed by J. D. on 25th Febfuary 186% 


was sold to him in execution of a decree passe upon 
that bond on Brd September 1868. Before such sale, but 
after the above mortgage, the property was attached by 
defendant No. 1in execution of a decree of 1865 (2.e., 
J. D.’s equity of redemption was attached), and a part of 
the property was sold. The sale was set aside for irre- 
gularity ; but-the attachment remaining, defendant No. 1 
resumed proceedings in execution, and got an order 
for sale when plaintiff released it from lability to such 
sale by paying into Court the money due which he now 
seeks to recover: 

Hep that defendant No, 1 had a right to sell the 
rights and interests of J. D. in the property, and was 
therefore entitled to keep themoney which saved the sale. 

The non-registration of a decree cannot be a reason 
why the decree should not be executed, 


Phear, J.~Iv appears to us that this case 
is very plain notwithstanding the seeming 
complexity of the transactions which have 
taken place. 

Withont going further back than the decree 
on the kistbundee which was given in favor 
of the defendant No..1 on the 21st April 
1865, and without enquiring very narrowly 
as to the effect of that decree upon the pro- 
perty mentioned in the kistbundee, or as to 
the bonds which are mentioned in the kist- 
bundee, if seems to be beyond dispute that 
that decree ordered the payment by the per- 
son whom we will call the judgment-debtor 
of the sum of 7,300 rupees in three instal- 
ments. ‘These instalments were not paid 
according to the decree, and thereypon it 
became necessary for the first defendant to 
take out execution upon that decree, Plainly, 
if that decree be takey, as we have said, 
simply as a money decree, the first defendant 
could attach and-sell in execution of that 
decree any property of his judgment-debtor 
whith he could get hold of. Now at the 


time whengdefault was made in payment of 


the money according to the terms of the 
decree, and ‘afterwards, the property which 
is the subject of the present suit belonged to 
the judgment-debtot, for it is essential to the 
case of the plaintiff in this suit that that pro- 
perty was the property of the judgment- 
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debtor sa late as the 3rd September 1868. 
He says it was mortgaged to him by*a 
bond executed by the judgment-debtor , on 
the 25th February 1867, and afterwards sald 
to him, the plaintiff, in execution of a money 
decree which was passed in his favor upop 
that bond on the 3rd September 1868. 

Now we have it also beyond’ question that 
the defendant No. 1 did attach this property 
in execution of the decree of April 1865, 
sometime in 1868, after it had been mort+ 
gaged, as the present plaintiff says, to him in 
February 1867, båt before „it had been sold 
to him in June 1869 ang April 1870. 

At the time that he attached, then, his 


judgmeft-debtor had the rights of a mort- 


gagor over it according to the very case of 
the present plaintiff, ¿e., he had an equity of 
redemption which it was competent to ¿he 
defendant No. 1 tosell after attachment. The 
attachment remained in being, and a sale of 
part of the property was had in December 
1868. ‘That sale was afterwards set aside 
on the ground of irregularity by a decree of 
the High Court; But obviously, as we think, 
the setting aside of that sale for irregularity 
under the circumstances which occurred, did - 
not displace the attachment. The property was ° 
still left in the condition of attached property 
aud liable to be sold under that attachment if 
the judgment-creditor went regularly to work 
for that purpose. And, accordingly, he did 
in fact resume proceedings in execution; got 
an order for sale, and the property was about 
to be sold pursuant to this order, when the 
present plaintiff released it from liability to | 
be séld by paying into Court the money,’ 
which he now seeks to recover back in this 
suit. 

"It will be perceived from the statement of 
facts which we have made, that if the pro- 
perty had been sold, at any rate the equity 
of redemption, as against the present plain- 
tiff, would have passed from the judgment- 
debtor into the hands of the purchaser. But 
that equity of redemption was the equity of 
redemption of a second mortgage, because 
the present plaintiff ds unable to dispute thg 
fact that before the properties were mort- 
gaged to him in February 1867 they hgde 
been previously mortgaged to the defendant 
No. 1. 

Under these circumstances, it might or it 
might not be-worth the while of the present 
plaintiff to protect the property from being 
sold; to prevent the equity of redemption as 
regards his mortgage from passing out of 
the hands of the judgment-debtor into the 
hands of third parties by paying in this 
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* money, If he had bought that equity of 
redemption himself, he still would have had to 
pay off the debt due by his mortgagor to the 
_ efpndant No. 1 before he could realizd his 
* security.. But whether it really was 
e worth his while to do so or not, it seems to 
us quite clear that the defendant No. 1 had 
an catire right to sell the rights and interests 
of his judgment- debtor in the property which 
he had attached in 1868 ; that at the time of 
attachment those rights and interests at least 
amounted to an equity of redemption of the 
second mortgage to the présent plaintif ; and 
that cousêquently the gmoney ‘which has been 
paid into Court in order to preserve that pro- 
perty from being sold is no part of it,*money 
which has been paid in without consideration, 
but it is money which has saved the sale 
which the defendant No. 1 might otherwise 
lawfully have*made, and therefore the plain- 
tiff is entitled, to keep it. It seems to us 
then that the *plaintiff’s suit entirely fails, 
and ought to be dismissed. 

We have not found it necessary to discuss 
the question which has been raised before us, 
relative to the non-registration of the decree 
of the 2ist April 1865, because it seems to 
“us that the non-registration cannot by any 
possibility be a reason ` why that decree 
should not be executed. 

We think the plaintiff's suit should be dis- 
missed, and the appellant ought to receive his 
costs in both the Courts. 


peame 


: The 28th March 1873. 


Present: 


sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smitb, and Sir Robert 
P. Collier. 
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Hindoo Widow—Maintenance, 


On Appeal from the High Court of Judi- 
cature, North-Western Provinces, Alla- 
habad, ° 


r Rajah Pirthee Singh 
‘a VET SUS 
Ranee Raf Kower. 


A Hindoo widow does not lose her right to mainte- 
nance by reagon 8f her leaving her husband's house, 
provided she does not leave for the purposes of unchas- 
tity, or for any other unproper purpose. 


Tuts was a suit brought by Ranee Raj 
Kower agninst è Rajah “Pirthee Singh to 
recover arrears of maintenance, aud also to 


“have a decree for future maintenance. 


Rajah 
Pirthee Singh was the adopted son of Rajah 
Petumber Singh, and the plaintiff was the 
fourth or youngest of four widows left by 
the late Rajah. The Subordinate Judge 
gave a decree in favor of the plaintiff, 


‘which was appealed to the High Court, who 


supported that decision and inetased the 
amount of maintenance awarded by it. From 
that decision there is an appeal to Her 
Majesty in Council, which we now have to 
consider. 

The defence set up by the adopted son 
was that the plaintif had been provided 
with majntenance so lone as she lived with 
the family of her deceased husband, but that 
she had quitted his house for improper pur- 
poses. He says :—“ The defendant provided 
“the plaintiff with maintenance so long as 
“she remained in Ava” (that was the family 
house) “according to the’ family custom. 
“In 1861 the plaintiff, disregarding her 
‘“husband’s honor, left for Kotah with 
“Bhola Nath, contrary to the terms of the 
“will and the family custom, and became an 
“abandoned character. This being so, she 
“has lost her right. Even after this, the 
“defendant, to avoid scandal and to oblige 
“her, and relying on, her promise that she 
“would no more let Bhola Nath have any 
“aecess to her, allowed her lodgings at 
“Durriyapoor, and regularly took care of her 
“maintenance, The plaintiffs. claim for 
“maintenance prior to the institution of the 
“suit is therefore illegal, and her claim for 
“interest is also illegal, the payment of 
‘which was never stipulated. The plaintiff 
“has nevertheless not parted with Bhola 
“Nath, z.e. she has continued to act and 


“ behave contrary to her promise, disregard- 


“ing the honor and custom of the family, 
“and has not left off her former bad habits. 
“She has, therefore, no right under the 
“Hindoo law to have a maintenance fixed 
“for hes for the future.” Now that defence 
on the part o 
proved, and has heen very properly given 
up. The plaintiff alleged that some dispute 
arose between her and the elder widow with 
regard to her jewels which ‘she did not make 
out ; and she has not made out any cause 
for leaving the residence of her late husband 
any more than the defendant ‘leas made 
out lis defence. The question, therefore, 
comes to this: whether a Hindoo widow 
loses her right to maintenance by reason of 
her leaving “her husband’: house, provided 
she does nog leave for the purposes of unchas- 
tity, or for any other improper purpose, 
Í e4 


a 


the defendant has note been” 
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‘Several cases have been cited upon this 
point, and it will be as well to refer in the 
first instance to a case which was decided by 
the Privy Council, as that is one of the highest 
authority. That was a suit by Cossinauth 
_ Bysack and another vs. Hurroosoondry Dossee 

and another, which was tried in the Supreme 

Court in Calcutta, in which the Chief 
Justice, Sir Edward Hyde East, gave judg- 
ment. The question was put to the Pundits 
whether a widow was deprived of her 
property upon the ground of her having 
left her deceased husband’s residence. 
‘Sir Edward Hyde East says :—‘ Upon the 
“last ground of eerror the Pundits have 
& uniformly answered thatthe widow was nòt 
“ bound to live with her husband’s relatives, 
“The eighth question put by the Court to 
“their Pundits was: If a widow from a 
“just cause cease to reside in the family of 
“her husband, does she thereby forfeit her 
“right of succession to her deceased 
“ husband’s estate? A. If a widow for any 
“ other cause but for unchaste purposes cease 
“to reside in her husband’s family, and take 
“up her abode in the family of her parents, 
“her right would not be forfeited.” He 
certainly goes on to say here there was a 
‘good cause at the time, namely, the extreme 


youth of the wife, and no pretence was’ 


made of the prohibited cause.- It was alleged 
that, having left the residence of her deceased 
husband, and having refused to reside 
with the family, she did not forfeit the 
property which she had taken. That case 
was appealed to Her Majesty in Council, 
and was decided on the 24th June 1826. 
The opinion of the Judicial Committee was 
delivered by Lord Gilford. He says :— 
« With respect to the last supposed ground 
‘of error in this decree which was assigned 
“by the appellants, namely, that it was not 
“ordered by either of the decrees that 
«t Wurroosoondry Dossee should reside with 
“or under the care, protection, and 
“"oumrdianship of the appellants, who, as 
« the surviving brothers ef Bissonath Bysack, 
‘‘ were alone entitled te have the care, pro- 
“tection, and guardianship of his widow, the 
“ Pundits appeared to be unanimous in the 
“ opinion that a Hindoo widow is not bound 
“to live with her husband’s relatives.” 
That is the principle laid down. Then says 
His Lordship :—“ I will read the eighth 
“answer to the eigth question put, which 
“will explain what the Hindoo law is upon 
“the subject, and in that it appears the other 
« Pundits ‘who were called in agreed, or at 
-“least they expressed no objection to the 
$ š . l 


“£ purposes. 


“opinign pronounced, The question put - 


“is this:—‘If a widow from a just cause 
s é cense to reside in the family of her 
« ¢fiusband, does she thereby forfeit her right 
“Sof succession to her deceased husband’s 
“ ‘estate?’ The answer is, ‘If a widow 
“<from any other than unchaste purposes 
“ “ceases to reside in her husband’s family, 
“Sand takes up her abode in the family of 
“cher parents, her rights would not be for- 
« c feited?” Then His Lordship goes on to 
say :—“ Now it was not pretended in the 
“case that she had removed from the pro- 
“ tection of her" husbayd’s family fot uuchaste 
She was only of the age of 14 
“years at the death of her husband.. His 
“brothers were young men,.and she thought 
“it more prudent and decorous to retire from 
“ their protection, and live with her mgther 
“ond her family after the hugband’s death. 
“Therefore it appears quite clear from the 
“answers given by the Pundits that she did 
“not forfeit the right of succession to her 
“‘husband’s estate on account of removing 
“from the brothers of her late husband ; 
“that they had no right to insist upon her 
“not withdrawing from them iu order to put 
‘herself under the protection of her mother,” 
“and therefore there appears to be no 
“ foundation to that extent for the appeal.” 
The reasons given that she was only of 
the age of 14 years’ at the death of her 
husband, and that his brothers were young 
men, do not appear to be the reasons upon 
which that decision was founded. It was 
merely pointed out, as their Lordships under- 
stafid thejudgmeut, for the purpose of showing 
that the widow was not removing from her 
husband’s house for unchaste or improper 


t 
purposes. 


It, therefore, appears that a Hindoo widow 
is not bound to reside with the relatives of 
her husband; that the relatives of her 
husband have no right to compel her to live 
with them ; and that she does not forfeit her 
right to property or maintenancg merely on 
account of her going and residing with her 
family, or lef¥ing her husband’s residence 
from any other cause than unchaste or 
improper purposes. o 

That decision is quite in accordance with 
the Vyavastha which are quoted by Shama- 
churn Sircar in his book called Vyavastha 
Darpana. At page 370, Vyavastha Nos. 199 
and 200 are thus stated :-—‘‘ Should 2 woman 
& without unchaste purposes quit the family 
“ house, and live with her parents or other 
& relations, she is still entitled to mainte- 
“nance. The widow, however, is not enti- 
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- “tlet to maintenance’ by residing: elsewhere 
“without a just cause, if she was directed 
“by hef husband to be maintained in the 
.* family house.” The husband in this ‘tase 


.* left a will,.but he did not impose any condi- 


- tion upon either of his widows to reside in 
his family house after his death. He wrote 
a letter to the Collector, in which he stated 
that he did not wish that his widows should 
have the management of his property, and 
put the property into the hands of a mook- 
tear, because, he said, if was of importance 
to maintain the _ reputation of his family. 
But it is*no moře than any other Hindoo 
gentleman would desire, thyt after his death 
his property should not be jeopardized, that 
the reputation of his- widows should be 
maintained,. and that they should not destroy 
the reputation of his family by. destroying 
the reputation Pof themselves. 

Tt has been held that the Hindoo law does 
not require a Hindoo widow, for the purpose 
of maintaining, her reputation, necessarily 
to live with her husband’s relatives. She 
does not injure: her reputation by living 
with her own mother or her own father. It 
is laid down as a rule of law that she is not 
sound to live with her husband’s relatives. 
The decision of the Privy Council was quite 

~ in’ aecordance with those texts of the 
Hiudoo law refer red to by Shamachurn 
Sirear, 

In the case of Shibasundari Dasi, 
widow of Golackchander, cited. in Baboo 
Shamachurn Sirear’s book at page 381, in 
which Sir Lawrence Peel delivered a judg- 

ent, it appeared that Shibasundari Dasi, 

idow of one Golackchander, who died 
during. his father Rammohaw’s lifetime, volun- 
tarily~ left the family house (voluntarily, 
that is to say, without any cause except her 
own will and. desire), and sued the defend- 
ants who were the surviving sons and repre- 
sentatives of the other sons of Rammohan 
for separate maintenance ; n verbal reference 
had been: male to three respectable Hindoos, 
Kashinath. Mallik, Gobindaehander Banar- 
jea, and Rammohan Neoghi® who. awarded 
Rs. 12 per month as a sufficient allowance 
tp her, she being allowed apartments in the 
faily house and food., Sir Lawrence Peel 
said :—“We think she is entitled toà separate 
maintenance. The words food and raiment 
“ being too*vafue and ambiguous an expres- 


;“ sion, we must refer it to the master to 


“inquire and report whether the amount 
offered was just and proper with reference 
& to her situatiog in life.’ Then, in another 
ease, “ Srimati Mando Dari Debi, the eldest 
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“of the two widows of Tilakram Pakrasi, . 
“a Ilindoo native of Bengal, filed a bill 
“against his son praying that defendant 
‘may set forth a full, true, and perfect 
“account of the property, and may be com- 
‘ pelled by a decree to pay her the same.” 
I believe it was not made a question about 
her having left tbe father’s hou8e, but in 
that case arrears of maintenance were awarded 
to her and future maintenance secured. 
There was also the case of Jadumani 
Dasi vs. Khettramohan Shil, reported at 
page 384 of the same book, in which Sir 
Lawreuce Peel, haying considered the whole 
question, aid down the glaw in a clear and 
efplicit manner. Every one who is acquainted 
with Sir Lawrence Peel must have the 
highest respect for his opinion upon all 
questions of this kind. He delivered the 
He said :—“ The 
“ question is whether a Hindoo childless 
‘‘ widow, who, some time after the death 
“of her husband, uncompelled by cruelty 
“or ill usage, left the house of the 
“family of her deceased husband, to dwell 
“at first in the house of her own father, and 
“subsequently with her aunt, living with 
“her own relations, the residence being in 
“all respects a proper one and her conduct 
“ unimpeached, forfeits her right of mainte- 
“nance out of the property which was that of 
“her deceased husband in his lifetime and 
“which had devolved on his heirs.” There 
the question was whether the principle which 
had been laid down in the case cited from the 
Privy Council, which was applicable to 
property inherited by a widow from her 
deceased husband, was applicable to a case of 
maintenance, Sir Lawrence Peel, after refer- 
ring to some conflicting authorities, said :— 
& This state of the authorities has induced us 
“to examine closely into the Jaw on the 
“subject. We should not hesitate to follow 
“the decisions of the Suddur in preference 
“to thosg of our own Court, if they appeared 
“to us to be at once more just and more,cORm 
“formable to® the Hindoo law. We have 
“intended to follow the Privy Council. The 
“Privy Council has, on the subject of the 
“right of the Hindoo widow to return to the 
“home of her parents, laid down a broad 
rule, upon which it is not desirable to 
“infringe. That Court says, ‘itswas not 
“< pretended: that she had withdrawn herself 
“for unchaste purposes. She was only 
*¢14 at the death of ber husband: his 
“* brothers were young mei, and she thought 
“cit more prudent and decorous to retire 
“from their protection and. live with her 
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‘é< mother and her family after the husband’s 
“< death : therefore it appears quite clear from 
“< the answers given by the Pundits that she 
“< did not forfeit the right of succession to 
“& € the husband’s estate on account of removing 
“< from the brothers of her late husband ; 
‘é that they had no right to insist on her 
“<“not withdrawing herself from them, in 
otder to put herself under her mother’s 
protection.’ The decisions of that Court 
“ must of course give the law to all Courts 
“here. The answer of the Pundits which 
“the Privy Council adopts is, that if a widow, 
“ from any other cause than unchaste pur- 

“ poses, ceased to ereside in her husband’ S 
= < family and takes up her abode in hê 

< parents’ family, her rights are not forfeited.” 
Then he says:—“ In the Privy Council the 
“question was whether the Hindoo heiress 
“forfeited her estate, by selecting without 
“impropriety her father’s roof for her resi- 
“dence. But it is to be observed that the 
“opinion of the Pundits was generally 
“ expressed as to forfeiture of rights, and the 
“Court expressed in general terms that the 
“ widow had a right under the circumstances 
** to select that residence, and could not be 
“ compelled to reside under the roof of her 
*‘husband’s family. This freedom of choice 
“had respect to causes as applicable toa 
< widow, not to an heiress as to one who 
“inherited,” meaning tosay, thattherule which 
had been Jaid down was equally applicable to 
a case of maintenance as it was to the case 
of property which the widow had inherited ; 
that is to say, that she was entitled toa 
freedom of choice, and that unless she left 
the residenee of her deceased husband for 
unchaste purposes she could not be deprived 
either of the property which she had 
inherited from him, or be deprived of main- 
tenance which the Hindoo law requires the 
heirs of ber husband to provide for her. 

We are therefore not now deciding the 
question for the first time. We are,not now 
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“enter the first time laying down a rule upon 


this subject. In the cage of Surno Moyee 
Dassee vs. Gopal Lall, Doss, reported in the 
first volume of.Marshall’s decisions in the 
High Court, page 497, the widow sued for 
maintenance, and it was held that she was 
entitled to that maintenance notwithstanding 
she had left the residence of her deceased 
husband. The Court said :—* In this case a 
“widow sues for maintenance. The defend- 
“ant, who is her step-son, objects that she 
“ resides in the “house of her father, and 
“ alleges that she is, therefore, not, entitled to 
“maintenance. The widow alleges that she 
s i 


the case of a wife. 


“left the family home because she was 
“ tortured or rendered uncomfortable, but did 
“not prove that allegation. We find, how- 
“ ever, that it is laid down in the Vyavasha. 
“ Darpana of Shamachurn 
“interpreter of the late Sapreme Court, 
‘* Vol. I, page 319, Section 160, that < should 
“<a woman, without unchaste purposes, quit 
‘the family house and live with her parents 


“< or own relations, yet still she is entitled to - 


‘maintenance ; and in Section 161 * The 
“¢ widow, however, is not entitled to main- 
& € tenance by resitling elsewhere without a 
“< cause, if she ‘was diyected by hef husband 


“to be maintajned in the family home.’ 


“We “think, therefore, that the widow is 
“ entitled to retain the decree for maintenance 


‘which she has obtained, and dismiss the. - 


“ appeal” 

In this case their Lordships fre of opinion 
that there was no direction by, the husband’s 
will which rendered it necessary for the 
widow to reside in her husband’s house. 
The case of a widow is very different from 
A wife of course cannot 
leave her husband’s' house when she chooses, 
and require him to provide maintenance for 
her elsewhere ; but the case of 4 widow is® 
different. All that is required of her is that 
she is not to leave her husband’s house for 
improper or unchaste „ Purposes, and she is 
entitled to retain her maintenance unless she 
is guilty of unchastity or other disreputable 
practices after she leaves that residence. 

The case was tried by a Subordinate Judge, 
in this instance, who was a Hindoo, and 
therefore must be acquainted with the habits, 
usages, and religion of Hindoos; and he 
thought that the widow having left the 
hhusband’s house, was still entitled to her 
maintenance, and he awarded her the sum of 
150 rupees a month, with a sum of money 
calculated at that rate for the years during 
which she had not been allowed maintenance. 
The case was appealed to the High Court, 
and that Court thought that, hgving regard 
to the amount of the husband’s property, the 
widow was efftitled to a larger sum; and 
they awarded her maintenance at the rate of 
200 rupeesa month. Their Lordships do nog 
think it necessary to, disturb that decision. 
The amount of maintenance, it is stated in 
the Vyavastha 197 in Shamachurn Sirear’s 
book, should be fixed with r&ference to the 
proprietor’s estate. 


of two lacs, or 20,0002. a year. It does not 
appear to their Lordships éo be excessive, 
even though he left four widows, that 


Sirear, the learned ° 


Now in this case the . 
. deceased husband left property to the extent 
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each of those widows should have at the 
rate of 200 rupees a month, equal to 2401. a 
year. Pooking to the state in which a widow 


‘is bound to live and the religious cuties 


which she is called upon to perform, it does 
not appear to their Lordships, having refer- 
ence to the property of the deceased 
husband, that this widow ought to receive 
a less sum than that which has been awarded 
to her by the High Court, namely, Rs. 200 
a month. 

Some question was made as to the right 
of the widow to recoyer past arrears. A 
case wag cited from the Madras High Court, 
in which arrears were awarded. Inthe case 
also in which Sir Lawrence Peel gave that 
elaborate judgment to which I have referred, 
arrears of maintenance were awarded to the 
widow as well as a decree in her favor with 
regard to fufire payments. 

Under these circumstances their Lordships 
are of opinich that the decision of the High 
Court is correct, and they will, therefore, 
humbly recommend Her Majesty that that 
decree be affirmed with the costs of this 
appeal, 


The 2nd April 1873. 


Present: 
Sir James W. Colvife, Sie Barnes Peacock, 


Sir Montague E. Smith, and Sir Robert 
P. Collier. 


Joint Family Property—Arbitration Award— 


Limitation. z 


\ 
On Appeal from the High Court of Judi- 


cature at Fort William in Bengal.* , 


Runjeet Ram Panday 
VET SUS F 
Goburdhun Ram Panday. 


A Magistrate's order declared appellant to be in 
possession of three mouzahs, K, H, and M, „and the 
respondents in possession of a mouzah called D, This led 
to two suits, one by appellant to o®ain possession of D, 
"and a confirmation of his title to K, H, and M, as well as 
three other mouzabs; and another suit by the respond- 


æ ents to obtain possession of K, H, and M. Appellant 


Claimed to be entitled to a mokururee lease of the 
mouzahs ; respondents asstrting "that the mouzahs were 
ancestral property belonging to the family, and that the 
mokururee had been granted to appellant on behalf of 
the family? arll not on his own account. Before the 
proceedings in the suit.had gone far, the parties agreed 
to refer the dispute to arbitration, and an award is said 


* From the judgment of Bayley and Macpherson, JJ., 
in Regular Appeals, Nos. 387 and 838 of 1867, decided 
4th March 1869. . l 
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to have followed. The appellants, however, asserted that 


the documents proving the agreement and award were ° 


spurious. ‘he Lower Courts found that there had been 
an award, which was confirmed. 

Going into the question of the authenticity of the 
award, the Privy Council agreed with the findings of the 
Courts below, and concluded that the mouzals were joint 
property and were partitioned in the way declared in the 
award, and on the question of limitation also they found 
in favor of the respondents. 


* 

THis is an appeal from decrees of the 
High Court of Calcutta affirming the judg- 
ments of the Principal Sudder Ameen in 
two cross suits relating to some mouzalis in 
Zillah Gya in Behar. A Magistrate’s order 
had been made prior to tlic suits, which 
dealt with four of the mouzahs referred to 
au thent The effect of that order was to 
declare that the appellant was in possession 
of three mouzuhs, Khyra, Hussra, and 
Moojooratro, and that the respondents were 
in possession of n mouzah called Dalla 
Kullan. It appears that the immediate 
reason for requiring the intervention of the 
Magistrate was some disputes with reference 
to Dalla Kullan. A man had been murdered 
in the course of an affray in that mouzah, 
and the evidence given befure the Magistrate 
appears to have related principally to it. 
There appears to have been little or no 
evidence given’ beforé him as to the other 
mouzahs ; but undoubtedly his order is that 
the appellant should remain in possession of 
Khyra, Hussra, and Moojooratro, and that 
the respondents should remain in pussession 
of Dalla Kullan. 

The Magistrate’s order led to the two 
suits which gave rise to the judgments 
under appeal. 

The appellant, Runjeet Ram, brought the 
first of these suits to obtain possession of 
Dalla Kullan, and a confirmation or declara- 
tion of his title with regard to the three 
mouzahs, Khyra, Hussra, and Moojvoratro ; 
and he included in the latter part of the 
suit, that is, in the prayer for confirmation, 
three other mouzahs. One of those mouzulis, 


Rutnafh, was in the suit declared to belong 


to him, and no question arises in th€ appeal 
respecting that fhouzah, or with respect to 
the two other mouzahs, Dhajabun and 
Kantee, for which he soyght a confirmation 
of title. 

The second suit was brought by the 
present respondents, and that suit was to 
obtain possession of the thrée mouzahs 
which the Magistrate’s order had declared to 
be in the possession of the appellant. 
Therefore the questions which arise under 
the two suits in the present appeal are the 
same with reference to the four mouzahs, 
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a l 
Dalla Kullan, Khyra, Hussra, and Moojoora- 
tro; first, the question of title, whether they 
belong to the appellants or the respond- 
ents ? and next, the question arising ‘on 
the statute of limitations, 

The first question to be considered is the 
main one; namely, the title, The dispute 
between the parties arose in this way. The 
appellant, Runjeet Ram, claimed to be enti- 
tled to a mokururee lease of the mouzabs, 
which undoubtedly had been granted to him, 
and in his name only, as his own self-acquired 


property. The respondents asserted that, 


though the mokururee had been granted 
to him, the mouzths contained in i¢ were 
old -ancestral proper ty belonging °to tha 
family, and that the mokururee was granted 
to Runjeet Ram on behalf of the fantily, and 
not on his own individual account. That 
dispute had been brought into a Court of Jus- 


tice; but before the “proceedings had gone 


far in the suit, the parties, it is said, agreed 
to refer the question to arbitration, and it is 
said that an award followed upon the agree- 
ment. 

Now, on the- part of the appellant it is 
asserted that the documents which appear 
upon the record, —-which undoubtedly, if they 
are genuine, show that there was an agree- 
ment to refer, and an award confirmed by 
an order of Court,—that all those documents 
are spurious and fabricated. The main 
question is, whether that contention is estab- 
lished or not? 

It may be observed in the outset that the 
Principal Sudder Ameen of Gya and the 
High Court have given concurrent judg- 
ments upon it. They have come to the 
conclusion that there was a submission to 
arbitration, and that the award set out in the 
record has been proved; and they are also 
of opinion that the order of the Civil Court 
confirming that award was proved. 

The respondents have given some evidence 
that before the submission to arbitration the 

erty included in the mokururee “pottah 
granted to Runjeet Ram had been held by 
his father and his grandfather. And it does 
appear from the receipts” given in evidence 
in the cause that tlijs was so, which certainly 
negatives what is pat broadly forward by 
Runjeet Ram that he acquired this mokururee 
for the first time by his own exertions. 
However, fhe evidence before the date of 
the submission to arbitration is not very 
strong. 

The agreement to refer appears to have been 
made in January 1834. Itis an agreement 
made-by the then” members of tlie family. 
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It states that “a suitearising from conten- 
“tion about shares amongst us is pending ein: 
“ Court, and is now entered on the* special 


“board for trial ;” aod then it goes on. to , 


say :—“ We have constituted” * * four 
persons, one of whom is Gunneslam 
Singh, * * “and undertake in writing that 
“we will, without demur, abide by and, be 
“governed by the decision with regard to 
“the allotment of shares which these arbi- 
“trators may pronounce.” If genuine, it is 
a perfectly good submission to the arbitration 
of these four persoas. 

Now this agresment is proved to Ifive been: 

6 

executed by the testimony of Gunnesham. 
Singh, one of tie arbitrators, and it is 
authenticated by the signatureof Mr. Smith,. 
the Commissioner of Patna, who: also signed 
the mokururee lease ;. and it may be observed 
that Runjees Ram, who w® examined . 
before the Magistrate, does not deny that such 
a submission was made, althédugh he says 
that no award followed: it.. Fhe evidence, 
therefore, of the ikrarnamah, or agreement 
to refer, seems to their Lordships to justify 
the findings of the Courts below that it is a 
genuine document, 


It appears that two days after the date of » 


the ikrarnamah a mokururee pottah was 
granted by the Maharajah Domurnath Sahee; 
who is described as owner and mokurureedar 
of Pergunnah BeeloucRa, of the mouzahs 
now in dispute and of several other mouzahs 
to Runjeet Ram, to be held from generation 
to generation at-an annual rent of sicca 


Rs. 258, Runjeet Ram’s claim arises from / 


this pottah having been executed in his 
own name, and the pottah, no doubt, is con; 
sistent with his case that it was self-acquired. 
Bat it bears date two days only after the 
submission to arbitration, and the two docu- 
ments appear, when regarded by the light of 
the” subsequent award, to have been made 
contemporaneously, for the purpose of having 
the property placed in. the name of one of 
the family as a convenient form fgr vesting 
the mouzas in the family upon a clear 
mokururee title. @ 

The next document to which reference 


fy 


should be made is the disputed award itself. e 


That of course is the most important docu? 
ment in the case, for itis the evidence of the 
title set up by the respondents. The award 
is very full in its statement. Fi sets forth 
the substance of the claims advanced on 
both sides, and then declares the course whieh 
the arbitrators themselves took to arrive at a 
proper decision upon-the question referred 


to them, It states :—“ As by inquiries from 
Š 
e . 
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* the neighbours, and from the depgsition of 
* ehe witnesses, such as the putwaree, jeth 
 ryot, ånd cultivatorsof the contestedmouzahs 
“and shareholders, also on a referenée to 
“gome papers of a suit in a Court of Justice, 
“filed by the opposite party, the fact of the 
“aforesaid mouzahs having been acquired 
“by the ancestors of the parties while 
“together, and that they remained in joint 
* possession of the shares as alleged by the 
“ opposite party, has been proved and estab- 
“ lished.” ‘Therefore, if this be genuine, 
these four arbitrators decide that these 
mouzah? had been jn the family, and had 
‘been acquired by the ancestors of the parties, 
and that they had remained in Joint” posses- 
‘sion. Then the ordering part of the award 
is “that the claim of the first party, that 
“is, Runjeet Ram, to the entire 16 annas of 
“the contested mouzah be disallowed.’ It 
thus appears that he had put forward his 
‘claim, as he does now, and it was after this 
investigation disallowed. It goes on :—* The 
“first and opposite parties shall. remain in 
“possession of the whole of the property 
“in dispute in equal moieties, as per detail 
“subjoined to this award.” Then the detail 


e is given, and certain mouzahs are allotted, to 


Ruojeet Ram, including Mouzah Rutnagh ; 
aud certain other mouzahs are allotted to the 
predecessors in title of the respondents, 
which include the fofr mouzahs, which were 
the subject of the Magistrate’s order, and 
‘are those in question in the present appeal. 
It is important. to observe that the award 
refers to the mokururee pottah, and provides 
for the mode in which the mokururee rent 
hall be paid. The mode in which that is 
provided by the award is this :—the rent is 
divided, and it is assumed that one half bf 
it, or Rs. 129, would be payable equitably 
according to the allotment by those whom 
the respondents now represent; but for 
convenience it was provided that the whole 
rent should be paid by Runjeet Ram ; and 
certain mguzahs, or the produce of certain 
mouzahs, were given to him in order to 
compensate him for the sMare of the rent 
which he was to pay for them. In considera- 


e tion of having the produce of those mouzahs, 


* 


fie was to pay the whole rent and to 
indemnify the other branch of the family 
from the one half of it. That accounts for 
his contintuitfg to pay the rent, which appears 
to be the same as the Government revenue, 
and accounts for all the receipts for the rent 
being in his own name and for the fact that 
none appear inethe names of the respondents. 

The authenticity of this award has been 
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very strongly disputed. It was produced in 
the Courts below, where the Judges were 
much better able to decide upon the view of 
it than their Lordships can be as to its 
genuineness ; and those Courts, having seen 
the document, and havisg heard all the 
evidence,’ came to the conclusion that the 
document was genuine. It would e contrary 
to their Lordships’ usual practice to find that 
an instrument of this description was spuri- 
ous and fraudulent against the concurrent 
findings of the Courts below. Undoubtedly 
there may be cases where the inference is so 
strong from the evidence that that might be 
done, but it is evident that such cases must be 
extremely rare. Their Lordships find no 
evidence which leads them to the conclusion 
that the Courts have come to a wrong find- 
ing upon the authenticity of this award. 
On the contrary, there are two circumstances, 
independently of the general history of the 
ease, which appear to their Lordships to be 
very strong in its favor. The first is that 
one of the arbitrators, the only surviving 
one, Gunnesham Singh, was examined as a 
witness, and distinctly stated that, although 
he could not recollect the substance of the 
award, yet that an award was made, There- 
fore the assertion of Runjeet Ram that no 


award followed the submission is clearly 


disproved by one of the arbitrators them- 
selves; nnd if any witness is to receive 
credit in India, there can be none entitled to 
higher credit than those whom the parties 
have selected to settle their disputes, and to 
whose pésition and respectability: they have 
therefore both borne practical testimony. 
But again, if this was not the award, Runjeet 
Ram might have proved that fact. He might 
have said this award is not that which was 
made by the arbitrators, and have stated 
circumstances which would have enabled the 
Court to decide upon his assertion, if it 
really had been a true one, But he abstains 
altogether from going into the witness box 


to deny the authenticity of that whjclwdaime o 


asserts upon his pleading to be a spurious and 
fabricated document, 


Their Lordships, therefore, are unable to 
come to any other conclusion than that it is 
their duty, so far as this instrument is 
concerned, to agree with the findings of the 
Courts below. z 


Another document appears upon the 
record, which undoubtedly is open to the 
strong observations which have been made 
upon it very ably by Mr. Doyne. That isa 
proceeding in the Civil Court of the district 
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of Behar, which professed to be a confirma:- 
tion of the award in a suit brouglit for that 
purpose. Itis dated the 15th April 1887. 

It, no doubt, on the face of it, is an order 
which recites that a suit was brought upon 
the award for the purpose of having it con- 
firmed and enforced ; and it contludes in 
this way »—“TIt is, therefore, ordered that 
“without the arbitrators being cited and 
“ without hearing their depositions, the arbi- 
tration award in this case, as the claim is 
“ admitted, be confirmed.” Various objec- 
tions to this order arose from improbabilities 
appearing on the face of in They are set 
out in the judgment of the High Court. 

The High Court, admitting that these i impro™ 
babilities exist and are strange and irregular, 

still think that they may be accounted for 
upon the reason that, at the time when the- 
order was made in the year 1887, the pro- 
ceedings of the Courts were characterized 
by some irregularities. Their Lordships 
think that if the case had depended on this 
document alone, it would have required very 
great consideration on their part before they 
could have acceded to the view taken by the 
High Court regarding it, Butin the view 
they take of the case, they do not think it 
necessary to give any opinion of their own 
upon its genuineness ; for, assuming it not to 
be a genuine document, still the award to 
which they think they are bound to give 
eredit remains ; and that award is sufficient 
to establish the proposition for which the 
namely, that these 
mouzahs -belonged to the fumily as joint 
property, and that the mokururee pottah was 
granted to Runjeet Ram, not for himself 
only, but on bebalf of the joint family, and 


' therefore that at the time of this award he 


held the whole of the mouzahs contained in 
the pottah for the benefit of the family. No 
question of time arises under Regulation VI 
of 1813 ; for this is not a proceeding to 
enforce the award ina summary way, but it 


~ ambinteloguiar suit founded upon the original 


joint title and the subsequent partition ; and 
the award and the proceedings which led to 
it, are used only as evidence in proof of 
that title, and to show that the mokururee 
potiah was granted fur the benefit of the 
family. 

Their Lordships ise therefore, come to 
the conclusion alrendy in effect stated, 
namely, that these mouzahs were joint pro- 
perty, and were partitioned, or were awarded 
to be partitioned by’the award in the way in 
which that instrument declares them to be 
allotted. 


$ 
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With regard to limttation, an objection is 
made to the right of the respondents eto 
recover in the suit which they have brought 
for the recovery of the three mouzalis, 
Khyra, Hussra, and Moojooratro; and the 
same objection is made to their title to hold 
Dalla Kullan, upon the ground that the pes- 
session since the award has been with Run- 
jeet Ram, and not with them. The objec- 
tion turns upon the statute of limitations, 
and must be dealt with as one under the 
statute. This question has occasioned some 
difficulty to their Lordships in consequence 
of the manner tn whigh if has béen dealt 
with by the Courts ton The award, 
which must now be assumed to be valid, 
directed that the mouzahs should be allotted, 
some to the appellant and some to the 
respondents; and from the time of the award, 
undoubtedly the possession, to $e in accor Td- 
ance with it, should have been the separate 
possession by the different parties of the 
several mouzahs allotted to them. The 
Principal Sudder Ameen and the High 
Court have held that the possession of Run- 
jeet Ram would be the possession of the rest 
of the family, treating him as the holder òf 
the mokururee grant as a. trustee for them. 
Neither Court appears to have considered 
the question of the possession in fact of thesé 
mouzahs, but they have rather assumed that 
if the possession was With Runjeet Ram it 
would still be, under the circumstances, the 
possession of the whole family, and not an 
adverse possession by him against them. 
Their Lordships are not pr epared to agree 
withethat view, because undoubtedly that is 
not the case which is set up by either of the 
parties, and it is not consistent with what 
nfight presumably be expected to have fol- 
lowed'the award. Their Lordships, therefore, 
have been obliged to look at the evidence, 
unassisted by any findings of the Courts 
below upon the fact of possession. They 
have had to consider whether they were 
able to form a judgment upon thg evidence 
as it stands for themselves, or whether it 
would be their @uty to sond the case down 
for further investigation and inquiry. The 
latter course is clearly undesirable, as it 
would necessarily involve a new Inquir ya 
great expence, and at a distance of time 
when the evidence might have disappeared, 
and witnesses, who might at an“earlier stage 
have been called were gone. ‘They have, 
therefore, felt that they would best administer 
justice between the parties by deciding this 
question for themselves. 

Now first of all, with regard to Dalla 
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Kullan, their Lordships have ‘looked very 
eazefitily at the evidence, and théy think 
that, with regard to that mouzah, the evi- 

, dence is tolerably clear that the possession 
e` wis with the respondents before the Magis- 

trate’s order. The Magistrate has so found, 

and his attention was certainly called to 
that mouzah from the circumstauce already 

‘adverted to; and there is very strong 

evidence in the record that it was in the 

possession of the respondents. It is also 

. to be observed that Gunnesham Sing, the 
arbitrator, says that it wagin their possession 
at an eawly timerafter the award. 

_ Their Lordships, therefore, think that it is 

established that Dalla Kfllan wasein the 

possession of the respondents within 12 years 
before the commencement of the suit; and if 
jt was in their possession at any time within 

that period, éhe statute cannot be set up as a 

bar against the title, which must now be 

assumed to be in them. Their Lordships 

‘cannot fail to observe that if they are right 

in the conclusion that Dalla Kullan has really 

been in the possession of the respondents, 
that fact very strongly supports the con- 
tention that the award is a genuine instru- 

» ment, —because, undoubtedly, that mouzah 
is included in the mokururee pottah, and 
DO suggestion has been made as to how it 
came into the possession of the respondents, 
unless under the awail which gave them title 
to it, notwithstanding the apparent title of 
the appellant by reason of its being included 
in the mokuroree grant. 

With. regard to the other three mouzahs, 
Khyra, Hussra, and Moojooratro, the sevi- 
ence is more conflicting. There is evidence 
n both sides. There are several witnesses 
ho say that those mouzahs were in the 
session of the appellant ; but there are 
eral others who speak very distinctly 
he possession of the respondents. The 
t-named witnesses speak to a possession 
a considerable period of time. Some of 
say they themselves cultivated the land 
mo the mouzahs, and shared the produce with 
the respondents. It is, of casirse, extr emely 
difficult to come to a conclusion which is 
satisfactory to the mind upon evidence of this 
‘kind. The Magistrate’s order with regard 
to those mouzahs has cir tainly qot the weight 
which it has with regard to Dalla Kollan. 
He does rot appear “to have taken evidence 
with regard to them. 

Mr. Doyne relied upon certain mortgages 
which had been made of one of the mouzahs, 
Moojooratro, It appears that in 1838 that 
mouzah was morigaged to Gunput Sahoo.” 
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Various proceedings were taken, and time 
given ; and ultimately i in 1862 there was an 
acquittanuce, in which it appears that the 
mortgage debt was included with other 
sums, and discharged. Itis to be observed 
that there is no evidence whatever that the 
mortgagee took possession of the property 
mortgaged to him, or that thee mortgage 
itself was in any way brought to the know- 
ledge of the respondents. - 

In 1852 there was a mortgage of Dalla 
Rutnagh, which is said to lave included 
Dalla Kullan, to Koonjbehary Lall, who was 
the heir of Gunput Sahoo, which does not 
appear’ to have been egunected with the 
ormer mortgage. The mortgage itself does 
not appear “to have been disclosed to the 
respondents ; but Mr. Doyne relies upon the 
circumstance that in 1862 there was an 
attachment preparatory to a sale, which, he 
says, must have given the respondents notice 
of the mortgage, and that they did not then 
intervene ; and he derives an argument from 
their abstention to do so. But it must be 
observed that the attachment was nob 
followed by a sale; for, within a week after 
its date (the 10th July 1862), viz, on the 
17th July, part of the money was paid off, 
and further time given, and all proceedings 
on the attachment were stayed. It appears, 
however, that three years later, in 1865, an 
order for sale was made ; and that order for 
sale being made, and there being apparently 
an intention to act upon if, on the 20th Sep- 
tember 1865 tho respondents intervened, 
and petitioned, stating their title to the 
mouzahs they now claim precisely in the way 
they put it forward in this suit. They stated 
also that the appellant had improperly 
included their mouzabs in this mortgage by 
the general term Dalla Rutnagh, which was 
the name of the mehnl; that he bad not 
separated his own mouzahs from theirs. but 
had mortgaged the whole by the general term 
Dalla Rutnagh. Upon the intervention of 
the respondents effect was given to i 
apparently by afdecision of the Court, but 
by the acquiescence, of the ereditors, who 
allowed these mouzahs to be excepted out of 
the order which was made for sale. It seems 
to their Lordships that the intervention by 
the respondents at that time is strong 
evidence of an assertion of title, which could 
hardly have been made if they had really 
been out of possession from the tiwo of the 
award. 

In the midst, therefore, of this conflicting 
evidence their. Lor dships think it right to 
consider whether there is any pr esump! ‘ion 
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to be derived from the other parts of the case 
in favor of the one side or the other. Now 
the ordinary presumption would be that 
possession went with the title. That presump- 
tion cannot, of course, be of any avail in the 
presence of clear evidence to the contrary ; 
but where there is strong evidence of 
possessione as there is here, on the part of 
the respondents,—opposed by evidence, 
apparently strong -also on the part of the 
appellant,—their Lordships think that, in 


‘estimating the weight due to the evidence on 


both, sides, the presumption may, under the 
peculiar circumstances of this case, be 
regarded ; and that, with the aid of it, there 
isa stronger probability that the ‘respouds 
ents’ case is true than that of the appellant. 

It may also be observed that their Lord- 
ships are not disposed to give great credit to 
the evidence brought forward by the appel- 
Jant, inasmuch as his case, which rested upon 
the theory that, he had acquired this pro- 
perty for himself, has been found to be 
wholly untrue, 

In the result their Lordships will humbly 
advise Her Majesty to affirm the judgments 
of the Courts below, and to dismiss this 
appeal with costs. 


The 4th April 18738. 


Present : 


Sir James W: Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier, 


Ancestral Property—E xecution-sale—Rights of 
Adopted Son. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Co Ta, 


Rajah Debendro Narain Roy 
* versus 


Coomar Chundernath Roy. 


Plaintiff cme into Court to follow into the hands of 
the defendant certain property to which the latter had 





* From the judgment .of Couch, C.J., Loch and 
Hobhouse, JJ., in Regular Appeal No. 284 of 1869, decided 
25th August 1870, ; 
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by transfers acquired the title of the purchaser at an 
auction hefd in June 1848, The ground ‘of hfs claim 
was that the late owner, who died before thé sale, had 
left hb widow a permission to adopt a son, and there~ , 
upon in 1856 she had adopted plaintiff. His conten- 
tion was that the sale was of the widow's interest merely, > 
the permission to adopt having given to her, in the event 

of an adoption, a life-interest in the property; and» that 
upon her death in 1865, his interest accrued: 


HELD that, as the proceeds of the execution sale 
were not applied to satisfy only a liability incurred after 
the owner’s death, butelso decrees for other debts for 
which the estate was liable, gthere was no*substantial 
ground to impeach the long title acquired by the 
respondeht, 


Ir is not necessary for their Lordships to 
express at any length the groumds on which 
they think that this appeal must be dis- 
missed. The plaintiff comeseinto Court to 
follow into the hands of the defendant, who 
by intermediate transfers has, acquired the 
title of the purchaser at an auction sale, 
which took place so ‘long ago as the 10th 
June 1843, the property which was then 
gold. The grounds upon which he does this. 
are, that the late Rajah Shib Prosad Roy, 
who died some time before the sale, was the 
undoubted owner of the property ; that Rajah 
Shib Prosad Roy left an unnoomuttee puttro, 
by which he authorised his widow to adopt 
a son; and that in the year 1856, more than 
twelve years after the sale, she exercised that 
power in favor of him, the plaintiff. How- 
eve, nothing turns upon the point of time. 
His contention. is that the sale must be take 
to have been a sale of merely the widow 
enterest, and that upon her death, in t 
year 1865, his interest for the first ti 
accrued, and that he was therefore enti 
to commence this suit for the purpose 
recovering the property in July 1868. 1 
nature of the unnoomuttee puttro y 
peculiar, in that it did not leave the widc 
estate to, be defeated immediafely by; 
adoption, as iœ the ordinary case, but/,, 
to her in the event of an adoption, 





















interest in the property. Hence th” o / 
of the appellant did not commend. s 

widow’s death. “If this suit were K4 T 

it certainly would be a flagran he vf 

the extreme inconvenience W “0 
often from the limited nature dov 
widow’s estate, and from the co ‘which |. 
is introduced into the devolut estates 

by authorities to adopt whic} consider- 


*able time are not acted upon. Bu, of course 
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- if the facts supported the contention of the Tha 20d May 1873. 


appellant, it would be their Lordships’ duty 


to applf the law without regard to such Present :. 
«inconveniences, or to the hardship upor the | The Hon’ble F. B. Kemp and C. Pontifex, 
* purchaser at the execution sale, and those Judges. 


+ who claim under him. It appears, however, 


to their Lordships that in this case there are 
no reasons whatever why they should apply 
that harsh law. If the only execution under 
which the property was sold, and the only 
liability which the proceeds of the sale were 
applied to satisfy, bad been that incurred 
after the death of the Rejah Shib Prosad 
‘Roy, in the proéeedipgs taken ineffectually 
to contest the foreclosure of the mortgage, 
and the recovery of the mortgaged preperty, 
it might still be a question whether that 
were not a liability which bound the inherit- 
ance, inasmuch as it was incurred by the 
Court of Wafds as representing the whole 
estate, and with the bond fide object of 
protecting the whole estate. Jt does not 
seem, however, to their Lordships ‘to be 
necessary to rest their decision upon that 
ground, since the view taken in the able 
judgment of the High Court affords a more 
satisfactory ground upon which to place it, 
ethat ground being that the property had in 
fact been also attached in satisfaction of 
décrees for other debts for which the estate 
of the Rajah was beyond all question liable ; 
and that although the*sale was had under the 
attachment issued in the suit of the mortga- 
_ gees, the property was in fact sold in satis- 
faction of all the decrees that had been 
recovered affecting the property, the proceeds 
f the sale being paid in the usual way einto 
the Collectorate, and there applied among the 
decree-holders, some of whom most unques- 
tionably had subsisting and valid .claims 
against the estate of the Rajah. 


Under these circumstances, their Lord- 
ships fully concur with the High Court in 
thinking that the appellant has no substantial 
ground upon which he can impeach the long 
title acquiréd by the respondent under the 
execution sale. It is, therefore, wholly 
unnecessary for their Lordships to consider 
whether the evidence supports the conclusion 
‘of the High Court upon the question whether 
Anund Moyee Dabe# had abandoned the 
world before her death, or whether the 
Court of firstsinstance was correct in hold- 
ing that that case had not been’established. 

Their Lordships must humbly advise Her 
Majesty to affirm the decree under appeal, 
' and to dismiss,this appeal. The costs of 
course ought to follow the result. 


# 
Execution—Decree— Bona fide Steps by Decree- 
holder. 


Case No. 245 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 25th 
June 1870, 


Chowdbry Wahed Ali ¢Decree-holder) 


P ° Appellamt, 
VETSUS : 
Mullick Enayet Ali (Judgment-debtor) 
Respondent. 


Messrs. J. T. Woodroffe and R. E. Twi- 
dale for Appellant. 


Mr. G. Gregory for Respondent. 


Any act of the Court done in the course of exeention 
proceedings, e.g., the confirmation of a sale, is an act 
done in keepicg in force the decree, 

The fact that steps taken by a deecree-holder to 
execute his decree have been unsuccessful or infructuous, 
does not necessarily show that he did not proceed in a 
bong fide manner, 


Kemp, J-—~THis case was remanded on 
the lst April 1870 by the late Justices 
Bayley and Norman,—Enuayet Ali, one of the 
judgment-debtors, being then appellant, and 
Wahed Ali, the decree-holder, respondent. 
The parties have now changed places, Chow- 
dhry Wahed Ali being the appellant, and the 
judgment-debtor respondent. The learned 
Judges who remanded the case seemed to be 
of opinion that, if proceedings were taken 
against one of the co-debtors, Mussamut 
Leetoo, these proceedings would be sufficient 
to keep alive the decree as against the other 
judgment-debtors; but not being able to 
refer to the original. decree, the learned 
Judges remanded the case to the Juffge o 
Patna, with directions to ascertain whether 
the decree was a jdint decree, and whether 
as such it had been kept alive by proceedings 
taken against Mussamut Teetoo. 


On remand, the Judge of Patna, on the 
25th of June 1870, after observing that 
Mussamut Teetoo was a party to the suit in 
two cupacities, namely, in her own right and 
as heiress of Waris Ali, was of opinion that 
inasmuch as her objections, after protracted 
litigation had prevailed, and she was “ dis- 
charged,” ” to use the word of the learned 
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Judge, by the order of the, High Court on 
the 12th of December 1866, it cannot be 
said that the decree-holder was proceeding 
in good faith, although in the opinion of: the 
Judge he was doing his-utmost to get the 
money out of Mussamut Teetoo. The applis 
eation therefore to execute the decree as 
against Egayet Ali was:considered to be 
barred, and the application was rejected. 

In appeal it is contended that the Judge 
Was wrong in holding that the appellant’s 
attempts, because they were unsuccessful, 
must be considered not to be bona fide so as 
to save limitation ; that the entire circum- 
stances and facts of the case show that 
Mussamut Teetoo was liable’; that thle decree 
was a joint one, and that the appellant was 
justified in proceeding against any one of 
the co-debtors ; that the proceedings against: 
Mussamut Teetoo were in law sufficient to 
keep the decree alive ; and that at any rate 
the limitation ought to be counted from the 
date of the order of the High Court, namely, 
the 12th of December 1866. 

It appears that the decree-holder Wahed 
Ali, under a zur-i-peshgee title, sued for 
refund of the zur-i-peshgee in respect of a 
share originally claimed as a 13g. 2d. Te. 12b. 
share of Mouzah Moyarab. He obtained a 
decree on the Ist of July 1852, and on 
proceeding to execute that decree, he was 
opposed by Waris Ali, who claimed under 
two bharna leases which he said bad been 
made oyér to his son-in-law Enayet Ali, 
aud by Mussamut Jumszye and Mussamut 
Teetoo, the daughters of Waris Ali, who 
alleged purchase prior to the zur-i-peshgee 
of certain shares from the original proprie- 
tors; and in the case of Mussamut Tectoo, 
there was a further claim as kutkinadar of 
175 beegahs. These objections appear to 


-have been rejected, and the property was 


put up for saule on the 12th of December 
1853 and purchased by Wahed Ali, the 
decree-holder, who, not being able to obtain 


ossession, sued for possession, basing ‘his suit 
on the same title, namely, the zur-i-peshgee 


title; and in that suit “Enayet ossein, 
Mussamut Jumaye and’ Mussamut Teetoo, 
the two daughters ‘of Waris Ali, and:Enayet 
Ali were mude parties. There were other 
parties to that suit, something like 200 in 
number, but it is not necessary to mention 
their name$ We observe here tbat in this 
suit Enayet Hossein, Mussamut Jumaye, and 
Mussamut Teetoo were sued, not only in their 
own right, but as representing the estate of 
Waris Ali, who had died. On the 29th of 


Novomber 1861, a decree was passed in 
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favor of the plaintiff. *The share originally 


claimed was decreed in full, although the: 


judgment reserved a small fractién, the 
Judge being of opinion that the two ladies, 
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Mussamut Jumaye and Mussamut Teetoo,' 


had made out tbeir claim to a fractional 
share of 18d. 5c. 126. The decretal order 
has been read to us, and js to this effect, 
that the suit be decreed with mesne profits 
as far as they can be ascertained in executioa 
of the decree, to be charged upon tlie defend- 
ants jointly and severally ; the costs of the 
plaintiff to be paid by the defendants, and 


each of the defendants to’ pay tifeir own- 


costs. 


Subsequent to’ this decree, there WAS a. 


protracted litigation. In the case of Mussa- 
mut Jumaye, the litigation culminated in a 


decision of the Privy Council to be found, in - 


Volume XVIII, Weekly Repor&r, page 105. 
This lady, Mussamut Jumaye, on the sugges- 
tion of the High Court, brought a suit against 


tre 


Chowdhry Wahed Ali to obtain a declaration : 


that the sale in execution of certain mouzals 


under a decree made in the:’former suit: 


brought against her and others by the appel- 
lant be set aside, and her possession of the 
mouzahs confirmed. Mussamut Jumaye 
appears to have been successful in this Court, 
and the appeal went up to the Privy Council 
on the part of sonia | Wahed Ali. Their 
Lordships finding it not satisfactorily estab- 
lished that thete was any existing decree 
that warranted any execution whatever 
against the respondents, and further that, 
under the peculiar and exceptional circum- 


stances of the case, Section 11 Act XXIII of, 
The decree’ 


1861 was not a bar to the suit. 
of this Court was therefore affirmed, and the 
afpeal dismissed. This was on the 14th of 
June 1872. 

In the. case of Mussamut Teetoo, after 
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protracted litigation, the appeal of Chowdhry 7 
Wabed Ali to this Court was dismissed on‘ 
the 12th of December 1866, and Mussamut ` 


Teetoo was absolved. Then proceglings were 
taken against Enayet Hossein, and the sale 
took place on tĦe 2nd of June 1866, That 
sale was covfirmed on the 8th of August 


1866. Chowdhry Wahed Ali became the» 
purchaser at the sale, and put in a receipt in 


satisfaction. Subsequently, on the Sth of 
July 1869, an application was made by the 
decree-holder to execute his deciee hs against 
Enayet Ali, the present respondent. The 
question, therefore, is whether the applica- 
tion made on the 5th of ‘July 1869 is barred 
under Section 20 Act: XIVeof 1859. . Wo 
are clearly of opinion that it is not barred. 
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It is proved that the shle was confirmed on 
the 8th: of August 1866. It is said, and 
this also seems to have been the opinion of 
_sthe, late Justice Norman; that the ‘detree- 
* holder is not entitled to date from the date 
°- of the confirmation of the sale. It seems to 
us that, under the Full Bench Ruling in the 
6th . Volume, Weekly Reporter, which judg- 
ment was subsequently noticed and approved 
of by the Privy Council in a decision to be 
found in XIII Moore’s Indian Appeals, in 
which the Maharajah of Burdwan is the 
appellant,* that any act of the Court,—and the 
confirmation of the sgle wotld be an act of 
the Court,— would be an agt done in keeping 
in force the decree. In this case it $ clear 
that the decree-holder, who is the purchaser 
at the sale which took place on the 2nd of 
June 1866, received money, or did that which 
is tantamoun?® to receiving money, by giving 
a receipt for the purchase-money of the 
property, and that act on his part could not 
have been done until the sale was confirmed. 
Therefore, we think that, taking the 8tlr of 


August 1866 as the date of the last act done | 


in keeping this ‘decree in force, the present 
application made on the dth of July 1869 is 
*in time. 


- We are further of opinion that, looking to 
the acts of the decree-holder from the time 
he obtained his decree many years back, up 
to the 12th of December 1866, in. the case of 
Mussamut Teetoo, and up to a much later 

. date in the case of Mussamut Jumaye, he 
was all along endeavouring to execute his 
decree. Their Lordships of the Privy Qoun- 
il, in a decision to be found in Volume XII, 
eekly Reporter, page 479, observe that it 
oes nob follow that, because the steps tukea 
a decree-holder are unsuccessful or infruc- 
ous, therefore it must be held that he has 
t proceeded in a boné fide mauner to keep 
is decree alive. The case of the Maharajah 
f Burdwan above alluded to was a very 
eculiar one, and this case is much stronger. 
n the case®*of the Rajah, he had made the 
ustake of applying to execte his decree in 
e wrong case. Their Lordships held, how- 

ver, that this proceeding, although it was 
te mistake, showed a bond fide intention on 
the Rajah’s part to exècute* his decree, and 
he was allowed to do so. We, therefore, 
think in this, case that the decree-holder is 
entitled to execute his decree, aud the decree 
being a joint one, he is entitled to execute it 
against any of the parties he may choose to 
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select. He first attempted to executå it 
against other parties, and was unsuccessful. 
He is now seeking to execute it against 
Enayet Ali ; and as his application of the 5th 
of Jaly 1869, as shown above, is not barred, 
we reverse the decision of the Court below 
and decree this appeal with: costs. | Pleader’s 
fees five gold mohurs. 

The decree not awarding any interest, this 
Court passes no order as to interest. 


The 6th May 1873. 


i Present’ 


The Hot’ble J. B. Phear and W. Ainslie, 
Judges. 


Valuation of Suits—Jfode of Computation— 
Jurisdiction. 


Case No. 843 of 1872. 


Special Appeal from a decision passed hy 
the Officiating Judge of Patna, dated 
the 12th March 1872, affirming a deci- 
sion of the Moonsiff of Beharar, dated 
the 21st June 1871. 


Nauhoon Singh (Defendant) Appellant, 
versus 
Toofanee Singh (Plaintiff) Respondent. 


Messrs. R, E. Twidale and C. Gregory for 
=- Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. 


Following the decision of a Divisional Bench, reported 
in 18 W. R, page 109, it was Lp that the amount or 
value of the subject-matter in dispute ina suit should 
be estimated for the purposes of jurisdiction, not 
according to the rules of the Court Fees’ Act, but by the 
aid of the best evidence available bearing upon the 
actual amount or value, 


Phear, J—Tuis was a suit brought to 
enforce a right of preemption. The pro- 
| perty which had been sold was solgemkiiasmam: 
2,000, a consideration which may, under 
the circumstauces ef the case for the 
moment, be taken to represent the market 
value of the property. This suit, however, 
is valued only at Rs. 200. The Lower 
Appellate Court says :-—‘ The first objection 
“raised was want of jurisdigtion. As 
“regards this it is urged that the plaintiff 
“ has under-valued his suit. Now it Is true 
“ that the value of this suit is still placed at 
“Rs, 200, the very antount which was 
“ declared, to be an improper valuation at the 
“time when the former suit was brought ; 
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e “ but then the present suit was not institnted 

“until after Act VII of 1870 came into 
‘force ; and under Clause 6 of Section 7 
“of that Act, in suits to enforce a right 
“of preemption, the value is computed 
“in accordance with paragraph 6 of that 
“ Section, and in paragraph 5 the value is 
& declarede to be ten times the revenue. 
* Hence the present suit has been properly 
“ valued.” 

Thus it appears that the Lower Appellate 
Court has overruled the objection as to the 
valuation of the suit upon the ground that 
the method of valying pursued has been that 
which is directed hy. the rules of thé pom 
‘Fees’ Act of 1870. 

On special appeal, it is urged that this 
ruling is wrong, and that, for the purpose of 
jurisdiction in the Moonsift’s Court, the 
valuation ought to have been made according 
_ to the-mar ket-value of the property, and not 
according to the special rules preseribed in 
the Court Fees’ Act, 

We are of opinion that this objection is a 
good ground to support the special appeal. 
It appears to us that the decision of the 
Division Bench, which is reported in page 
109 of the 18th ‘Volume of Mr. Sutherland's 
Weekly Reporter, does in fact conclude the 
matter ; and that unless we are prepared to 
differ from that decision, we must give effect 
to the objection which has been made on 
special appeal. 

„The present Chief Justice in that case 
delivered the opinion of the Bench, and as 
the judgment is not a long one, we will read 
it in full :—“ The Subordinate Judge has held 
« that the decision of the Moonsiff upon the 
“ question as to what was the value of the 
* subject-matter in dispute with reference 
“to the jurisdiction of the Court.is final 
“ under Section 12 of the Court Fees’ Act. 
“s Now it is admitted by Mr. Gregory that 
“ that is not so, and that would at once 
« dispose of this special appeal, because it 
ss s that his decision is erroneous, and 
“ that it would be necessary that the case 
“should go down to him again, But upon 
“the other question; namely, whether the 
& value for the purpose of jurisdiction is to 
“be computed according to the Court Fees’ 
“ Act, we think there is nothing to show 
“that it was the intention of the Legisla- 
“ture that that mode of computing the 
& value was to be applicable to the question 
“of the jurisdiction of the Court, and was to 
“be used in ascertaining what was the 
“ value of the subject-matter in dispute. 
` “Act VII of 1870 is an Act for making 
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“the Court fees payable, and after provid- 
“ ing in Section 6 that the fees shall be paid, 
“ there followed a series of provisidns with 
“regard to the way in which the Court fees. 
« shall be estimated. In suits for lands, ° 
“ houses, and gardens, it is according to the + 
“ value of the subject-matter, and such value 
“ shall be deemed to be as provided by. the 
“ Act. We think that this must mean that 
“ the value is to be deemed to be such for 
“ the purposes of -the Court fees only, and 
“not for other purposes. And Section 12 
“appears to support this view, because it 
“ treats this as ‘being g quéstion ilating to 
“ valuation for the purpose of determining 
“the amount of ahy fee, and it makes the 
* decision upon this question final.:, 
“ We can see nothing in this Act which 
‘ would lead us to suppose that the Legisla- 
“tive Council intended thaf these rules 
“ should be applied to the determining what 
& was the value for the purpdbe of j jur isdic- 
“ tion. 
“ Therefore the decree of the Lower 
Appellate Court must be reversed,” and so on. 
Aud this decision of the Division Bench 
was in truth almost the necessary conse- 
quence of the principle laid down by a Fulle» 
Bench of the High Court in a case which 
is reported in the 16th, Volume of tife 
Weekly Reporter, page 10, Full Bench Rul- 
ings. The late Officifting Chief Justice, 
Mr. Norman, on that occasion stated the | 
opinion of the’ Full Bench in these words :— 
“ We are of opinion that, wherever a 
 nlaint is rejected under the provisions of 
s Seetion 30 of Act VIII of 1859, on the 
“ ground that the amount or estimated valu 
“of the claim as stated by the plaintiff i 
“beyond the jurisdiction of the Court, n 
“appeal is given by Section 386 from t 
“order rejecting the plaint. We think 
“ clear that the provisions in the note to th 
“Stamp Act XXVI of 1867, which wa 
“passed for a totally different purpos 
“ vamely, to prevent appeals upop question 
“of stamp-duty where the sole question i 
“as to the amo@nt of stamp to be impresse 
‘on the plaint, cannot have the effect 
& repealing by implication the provisions of 
“ the Code of Civil Pr gcedure, which in clefr 
“nnd distinct terms give a right of appeal 
“ where a plaint is rejected upon the ground 
“ that it is undervalued. We thitk it clear 
“that whenever for the purpose of deter- 
“mining the question whether or not.the 
“ Lower Court was right in rejecting the 
“plaint upon the ground gbat it had no 
“ Jurisdiction to entertain the suit, it becomes 
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. “necessary to try whet is really and truly 
“the Value of the property in shit, the 
“ Court*which has to determine the appeal 
ef upon the qnestion of jurisdiction « has 

* “incidentally power to determine all those 

- “questions of fact which are necessary to 
“‘enable it to arrive at a satisfactory deter- 
“ mjnation on the question of jurisdiction. 
“ We think, therefore, that there is no doubt 
“that an appeal to the Subordinate Judge 
“ lay in the present case, and for the purpose 
“ of determining that appeal the Subordinate 
“ Judge had the power te enquire into and 
“ determħe the question of the value of the 
** property in suit.” , 

The decision of the Fall Bench in that 
case, by which it was held that the question 
as to the value of the property for the pur- 
pose of juris@iction was a question of fact 
open to appeal, while the question as to the 
value of the *property for the purposes of 
stamp-duty was not open to appeal, but was 
a question to be finally decided by the 
Moonsiff under the terms of the Stamp Act 
in force, really seems to have had the effect 
of ruling that these two matters were essen- 

q tially distinet—that valuation of the subject 

of suit for the purposes of the Stamp Act 

irad been made by the Legislature a matter 
separate and different from the valuation for 
the purposes of juris@iction ; because it is at 
once obvious that, if the question relative to 
the one is open to appeal while the question 
relative to the other is not open to appeal, 
it might well enough happen, and would 
frequently happen, that in one and, the 
ame suit before the suit came to a final 
determination, the values of the subject of 
uit arrived at by the two processes ef 
sluation would be very different in amounts. 

s the effect’ of these two decisions, it 

ppears to us to have been made clear that 

he valuation which is to govern the juris- 

. diction of the Court is a perfectly distinct 
matter, as we have already said, from the 
valuation according to which stamps and 
fees are to be levied. e 











a The present Act which limits the juris- 
diction of the Moonsiff according to the 
valuation or amount of the’suit, is the Act 
VI of 1871, the 20th Section of which runs 
in these words i— 


“ The jurisdiction of a Moonsiff extends 
* to all like suits in which ¿ke amount or 
“value of thg subject-matter in dispute 
** does not exceed one thousand rupees.” 
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There is no provision in any part of -the , 
Act itself which goes to direct the mode in `’ 
which the amount or value of the subject. 
matter in dispute is to be calculated. Pre- 
cisely the same words were used in Act XVI, 
of 1868, which preceded the present Act 
VI of 1871. Section 13 of Act XVI of 1868 
says :-—“‘ Moonsiffs are empoweredeto try all 
“ original suits cognizable by the Civil Courts 
“of which the subject-matter does not exceed 
“in amount or value Rs, 1,000, ” 


. The words used in both these Acts are 
amount or value; and we have nothing 
whatever in either of these Acts to indicate 
phat the Legislature intended the amount op 
value for the purposes of Moonsiff’s juris. 
diction to be assessed or estimated in any 
established or special manner. The result 
then, as it seems to us, is inevitable—the two 
decisions to which we have already alluded 
having put it beyond doubt- that the special 
rules of the present Court Fees’ Act and of 
the old Stamp Act were not intended by the 
Legislature for this purpose—it is inevitable 
that-the Courts must in each case estimate 
the amount or value of the subject-matter 
in dispute for the purposes of jurisdiction 
by the aid of the best evidence available 
bearing upon the actual amount or value of 
that subject. 


It appears to us further that this view of 
the case could be fortified by a consideration 
and discussion of the history, so to speak, 
of the Moonsiff’s jurisdiction from the time 
of its first creation, if it were necessary that 
we should go into any detail on this subject. 
But we think it sufficient for our present 
purpose merely to point out the first of the 
two modern Acts to which we have just now 
referred as dealing with the jurisdiction of 
the Moonsifis, namely, Act XVI of 1868, 
while it repeals Regulation V of 1831, by 
the appended schedule, makes a special 
referente to it as a Regulation extendi 
the powers of the Moonsiifs, Sudder Ameens, 
and soon. Itis thus clear, if evidence to 
this effect were wanted; that the Legislature 
at the time of the passing of Act XVI of 
1868 had expressly under its notice the 
several provisions of Regulation V of 1831, 
and in actual view of them so to speak used 
the words for defining the Moonsifl’s jurisdic. 
tion which we have already read out. But 
Regulation V of 18381 limited the jurisdic- 
tion of the Moonsiff in «a very special and 
express manner :—while if raised the then 
existing Jurisdiction of the Moonsiff to the 
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amount of Rs. 300; and also gave, we think, 
for the first time (though about that we are 
not quite sure) powers to the Moonsiff to 
entertain suits for immoveable property, it 
expressly enacted that the rules prescribed in 
existing Regulations with regard to the mode 
of computing the value of the property in 
litigation ghould be applicable for the. pur- 
poses of computing the property in the case 
of Moonsiff’s jurisdiction. Then, again, while 
that same Act created Principal Sudder 
Ameens and authorized the District Courts to 
refer to them original suits under 5,000 rupees, 
it directed that the value for this purpose 
should be calculatéd according to Schedule B 
‘of Regulation X of 1829, which ewas thg 
Stamp Act then in force. And so also it 
directed that the amount which was to govern 
the jurisdiction of the Sudder Ameens should 
be caleulated by the rules in the same 
schedule, 


It seems to uš exceedingly important in 
judging of the question which is before us 
that we find the Legislature when it used 
the words “ amount or value” in the Act 
XVI of 1868 without further limitation or 
‘specification at all, had before it and under 
its notice the provisions of the Act which 
up to that time regulated the jurisdiction of 
the Moonsiff: by express reference to the 
rules of the Stamp Act. We must take it, 
we think, that ifthe Legislature in framing 
the new Act, which was to replace the old 
Regulation in regard to the Moonsiff’s juris- 
diction, at that time refrained from directing 
that the value should be estimated according 
to the rules of the Stamp Act which might 
be passed from time to time, as had before 
been the case, it must have done. so 
advisedly. 


On the whole we are not prepared to differ 
from the decision of the Division Bench to 
which’ we have already referred, reported 
in 18 Weekly Reporter, page 109 ; and it 

g in our judgment that we must give 
effect to the objection which has been made 
in special appeal. 


It is admitted “shat there is no evidence 
upon which it can be sent back to the Lower 
Court with any chance of success for the 
plaintiff in regard to the reassessment of the 
value of tle property. Accordivgly the suit 
is dismissed for want of jurisdiction. 


The plaintiff must pay the costs of the 
defendant in this Court aud in the Lower 
Appellate Court. : 
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Lease— Substituted Lease—Stamps. ° 
Case No. 208 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 27th May 1872. 


Byjoath Dutt Jh and others (Defendants) 
` Appellants, 


Pe . VETSUS 


à 


Mussamut Putsohee -Dobain and. another 
(Plaintiffs) Respondents. 


C. Gregory: and Babĝo AER 
Chunder Banerjee’ for Appellants. 


Mr. M. L. Sandel for Respondents. 


After a complete lease has been executed, stamped, and 
registered, if another document is prepared and executed 
with a view to alter the first, and substitute new 
terms so far as the rent is concerned, it requires, under the 
Stamp Act, to be itself stamped with the stamp provided 
for a lease. p 


Phear, J.—Iw this suit, the plaintiffs seek 
to recover from the defendant certain arrears 
of rent alleged to be dye upon a kubooleut, 
which they say was executed by the defendant 
on the 7th July 1869. 

The defendant’s answer is, that true itis 
they executed this kubooleut, and that it was 
duly registered, but it never was intended 
byt the parties that this document should 
express the agreement between them as t 
(he amount of rent. They say that the rent 
Rs. 4,725, therein reserved was a ficti 
tious sum put down only with a view to th 
document ultimately being used for a fraudu, 
lent purpose against ryots. or In any othe 
way, in which such an apparent agreement 
between these parties could be used by the 
plaintiff to his advantage. The edefendants 
at the same timasay that the real agreement, 
so far as regards rent, between them and 
the plaintiff was exhibited in an ikrarnamah 
which was executed on the 25th July 186 
that is, some eighteen days after the date o 
the first kubooleut. 

Now we need not say that, the position 
which the defendants thus take up is not 
such as to entitle. them to-much consider- 
ation at the hands of a Court of Justices 
They defend themselves against the plain- 
tifs claim by alleging facts Which amount to. 


Jir. 
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; conduct ow their own part of a 


* fim 
ver rious character, If they can be 
allo ‘to take this defence at all, it is at 
ean’ <e quite clear that they must maké out 
* the allegations distinctly and without any 
* m ner of doubt. But really the evidence 


th « they put forward in sapport of their 
c seis of the most infirm description. The 


eocument which they say was executed on’ 


the 25th July 1869 bears only a one-rupee 
stamp, and is not registered. The Lower 
Court has, therefore, considered that it was 
not admissible in evidencet 
It sedms to ts that the Lower Court was 
right in this respect. The ‘document, if it 
really was genuine, aud had the cKaracter 
which the defendants attribute to it, was an 
alteration of the terms of the lease, It isa 
memorandum or writing containing one, at 
any rate, of %he terms upon which they held 
a farm of these mouzahs. It was conse- 
quently, under the -express terms of the 
Stamp Act, in our opinion, a document 
which required to be stamped with the 
stamp provided for a lense, It is not merely 
a paper which is to be taken in connection 
with another paper that has already been 
* stamped, if order to supply what is deficient 
in that paper,.z.e, such that the two 
must be taken together in order to arrive at 
the agreement of lease which was originally 
come to. It is, acéording to the account 
which the defendants themselves give, a 
document which was prepared and executed 
after the first complete document had 
itself been executed, stamped and registered, 
with a view to alier that first convplete 
document. It was then a substitution, so 
ar as the rent.was concerned, of certain 
ew terms for the old terms, and clearly We 
ink it required under the Stamp Act to be 
self stamped with a stamp which is 
ndered necessary for a lense.. On this 
ound alone the document is inadmissible in 
idence. 
But even if we go to the merits of the 
se, we must say that we entirely agree 
ith the Subordinate Jude, though pos- 
ibly upon different grounds, in thinking that 
eeuue execution of this document is on no 
Account made out hy the evidence. Two 
witnesses are called to prove the execution. 
Neither one nor the other swears to the execu- 
tion of “th#t document by „the plaintiff. 
Each one identifies his own signature on the 
document as a witness, but he does not 
swear to the signature of the executing 
party. More éhan this, both of them admit 
that one of the executing parties was a 


+ 




















pardah lady, and they had no means of . 
knowing by direct observation whether or 
not she did in fact execute'the document, 
and so far as they say that she did execute 
it, they only speak of it asa fact learnt from’ 
information obtained by them, 

Then these witnesses are entirely silent as 
to the causes which led to the se@ond docu- 
ment being drawn up and executed. There 
is no wituess on the record who deposes to 
the facts which are necessary to make out 
the defendant’s case, There is no one 
brought before the Court to state what took 
place when the original pottah and kuboo- 
leut wére executed. There is nothing what- 


ever in the evidence to show us that the 


allegations -which the defendant makes with 
regard to the purpose for which the original 
documents, pottah and kubooleut, were 
drawn.are in certain degree true. We 
repeat that the charge which the defend- 
ants make against the plaintiff in this 
respect is one of so serious acharacter that it 
requires to be made out with the utmost 
distinctness, by evidence of what actually 
occurred, such as should leave no reasonable 
doubt upon our mind. 

As to the latter part of the case, namely, 
that part in which the defendants endeavour 
to make out that four sums of money were 
sent by them to the plaintiff as payments in 
respect of rents, amounting together to 
1,461 rupees, for which they say the plain- 
tiff has not given them credit, it seems to us 
also to break down as well as the first part. 
In fact the first of these four items is not 
spoken to at all. The other three items are 
spoken to by men, who according to 
the description which they give of them- 
selves, are not persons who would naturally 
be expected to be able to speak to them. 
The amlah of one mouzah curiously enough 
carries the money which is due in respect’ of 
another mouzah. There is no one to tell us 
in any, one of these cases how that remark- 
able arrangement came about.  Exqgbamdideomenme 
them also says that receipts were given him 
at the time when he, paid in the money by 
the gomastah of the plaintiff. We have 
been told that there are receipts of this kind 
filed in this case, but not one of these wit- 
nesses actually speak to the receipts : nothing 
of the sort is pub into his bands and 
identified by bim. 

On the whole, it is quite clear, as we have * 
said at first, that the evidence by which the 
defendants have sought* to establish their 
ease is of the weakest possible character. 

The Subordinate Judge has put no trast in 
6° 
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e ity not in any part of it, and if appears to us 
` that he was entirely right in his estimate of 
it. 

- We think the arpea must be dismissed 
with costa. 


” The 7th May 1873. 


å Present : 
The Hon’ble J. B. Phear and W. Ansu 
Judges. 


% 


Hindoo Law—Mortgage by Guardian of Ancestrab 
Property—Legal Necessity—Minor’s Liability. 


Case No. 212 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Shahubad, 
dated the 20th June 1872. 


Radha Pershad Singh (Plaintiff) Appellant, 


VErsus 


2 


Mussamut Talook Raj Kooer (Defendant) 
) Respondent. 


Baboos Mohesh Chunder Chowdhry and ) 
Romesh Chunder Mitter for Appellant. 


+ Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondent. 


Under Hindoo law a contract made by a guardian 
without authority cannot bind the minor. 

Even if it is desirable that a minor should have any 
benefit, such as increase to a very small income, from 
some undertaking or enterprise, ¢g., obtaining a lease 

rents, that circumstance is not sufficient to 
constitute a necessity for the mgther and guardian to 
mortgage the minor’s ancestral property with a view 
to secure such benefit. 


Phear, J—In this suit, the plaintiff says 
that his father, from whom he inherits the 
property, leased certain rents to the first 
defendant, Who is motherof the second defènd- 
ant and was his guardian at the time when 
the lease was granted, for the use of and on 
behalf of the second, defendant, then a minor ; 
that she at the same time executed an ikrar- 
amah, by which she bypothecated certain 


property belonging to the minor as security, 
for the due payment of the rents reserved i in 
the ticca lease. The plaint goes on to say: 
that these rents have fallen into arrear, and: e 
the plaintiff sues to recover the amount due 
in respect of the arrears, and seeks to sell > 
the property which was mortgaged to secure 
the payment of them. e i 


When the plaint was fled, the first 
defendant only was sued as the ‘mother and 
guardian of Kishen Pershad Singh, her 
minor son. So „that, according to ,the 
plaintiff’s own wiew, the defondante Kishen 
Pershad Singh was ceftainly up to the time 
when the suit wag brought a minor. During 
the pendency of the suit it seems that he has 
become a major. He has intervened, and in 
that way has been allowed to become per- 


‘sonally a party on the recoré as sectnd 


defendant. 


In this state of the case, the’ trial has taki 
had in the Court below, and a decree has 
been given in favor of the plaintiff against 
the first defendant. personally, but the suit has | 
been dismissed as against Kishen Pershad 
Singh, the second defendant. Against this 
latter part of the decision, thi ‘appeal is ® 


‘brought by the plaintiff 


The defendant Kishen Pershad Singh now 
says for him self that thjs transactiow of lease 
and the mortgage of his property effected. 
by his mother were made while he was a 
minor, and while also an elder brother of his’ 
was a minor, after the death of their father, 
and that he was not bound by this transac- 
tion. ° 

Tt seems to us that this defence is a goo 
defence. There is no question in the case a 
to the minority of the defendant at the tim 
when the lease and the ikrarnamah we 
executed. The only question is wheth 
they were executed under such circumstan¢ 
as were sufficient to render the act 
the mother valid to bind her infant son a 
his property. 


Now we neml not say that nothing 
more plain under the Hindoo law than tha 
a minor cannot make a contract for himseli 
and no one can make a contract which shal 
bind him and his property unless he hgg 
authority under the law to doit. Therejyo 
no cause of authority shown to fs whi 
existed at the time when the mother tolyg 
the lease and effected the mortgage—1)9 
authority on her part to bind the son, , Tha 
transaction took place undoubjedly after thay 
Act of 1858 was in operation: and althovgl 
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° thé minor, she certainly did not get the 
authority for making the mortgage which 

,* that Act prescribes. 


- But it has b@en urged before us that there 


was something in the shape of necessity in 
this case which of itself was sufficient to 
give her authority to do that which she did. 
We must say that we found it very hard to 
understand the nature of the necessity. The 
lense of the rents, no doubt, was in the nature 
of that which in Englandswould be termed a 
beneficia lease, tnd it was ne doubt supposed 
at the time that the profits of the lease which 
would accrue to the tictadar would be 
considerable. And inasmuch as the minor’s 
income was, when this was effected, very 
small, it is now said that there was something 
in the shape @f a necessity on the part of the 
mother to procure the increase of income in 
this way. ‘Phat is pretty much the same 
thing as saying that it was incumbent on the 
mother to engage in some undertaking or 
enterprise which should serve to add to the 
income of the minor. But that is very 
different in our mind from the sort of necessity 
e which is contemplated by law as sufficient to 
give authority to a guardian to bind the minor. 
And then, even on the particular facts of this 
case, it seems from the testimony “of the 
plaintifs own witnésses that this particular 
property, which was leased, was of such a 
character as made it extremely problematic 
whether the lessee would be’ benefited or not. 
The plaintiff’s father, it is said, was reluctant 
to grant the lease, because he thought it 
would get the minors into trouble, and would 
e the-cause of destroying instead of increas- 
g the minor’s estate. And it is preciseby 
is very thing which in fact has happened. 
nd certainly even if it was desirable that 
minor should have any benefit whicli 
uld be got from this lease, this was not 
cient to constitute a necessity for the 
ther to mortgage the minor’s ancestral 
perty for the purpose of securing the pay- 
ut of the rent. Ifshe cauld not get the 
eon any other condition than that, it does 
appear fo us that was any reul necessity 
her getting it at all. 
On the whole, we think ‘that the plaintiff 
s entirely failed to show that there was 
$. « 
any necessity, or any state of facts which 
sérved to givé authority to the mother to 
bind her minor son in this matter. The 
result is, we think, that the decision of the 
Court below was right, and that this appeal 
must be dismissed with costs. 
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The 7th May 1873. Sa ji 


Present: 


The Hon’ble Sir Richard Couch, Kz., Chief 
Justice, and the Hon’ble C. Pontifex, 
Judge. 


Suit against Executor—Liability of, Testator— 
Trust Property — Beneficial Interest. . 


On Appeal from the judgment of the 
How ble W. Markby exercising the Ordi- 
nary Original Civil Jurisdiction of the 
„High Court. 


Debnarain Bose (one of *the Defendants) 
° | Appelldnt, 


VETSUS 


Sreemutty Comulmonee Dossee (Plaintiff) 
and another (Defendant) Respondents. ' 


The Advecate-General and Mr. Montriou 
for the Appellant. 


Mr. Woodroffe and Mr. Evans for the 
Respondent Sreemutty Comulmonee Dossee. 


Mr. Kennedy for the Defendant-Respondent. 


K died, leaving a will, which directed, among other 
dispositions of her property, that her executors should 
collect the rent of a house belonging to her, and, after 
payment of revenue, taxes, and other expenses, should * 
lay out every month Rs. 30 for the worship of a thakoor, 
and should enjoy what remained in equal shares during 
their lives. One of ‘the executors, B, having been 
sued by one of the legatees, because he had not paid one 
of the legacies under the will, a decree was made by 
consent, in execution of which the right, title, and interest 
of B in the said house were sold by the Sheriff and pur- 
chased by D, who was put in possession of the whoie 
house. The other executor, who praved the will subse- 
quently to B’s having done so, then brought a suit 
against D, praying that the will might be construed, the 
rights of plaintiff and defendant ascertained, and the 
portion she might be entitled to decreed: i 

Hep, that the intention of the decree against B was 
to make the costs payable, not by the estate of the 
testatrix, but by B himself, and the execution-sale was 
valid so far only as it conveyed such beneficial interest 
in the house as he took under the will. 

He xp, that the property was not a mere gift to the 
executors subject to a charge, but a trust, and that B’s 
interest was in the surplus rents and profits aftemepeti smana 
fying the purposes of the will. 


Tue following was the judgment of the 
Lower Court :— h 

Markby, J.—If it was necessary for me 
to decide some of the very difficult and 
important questions which have been raised 
and discussed in the course of*the hearing 
of this suit, it would have been necessary for 
me to take time to consider my judgment. 
But so far as appears to+*me at present, the 
questions on which my decision will have 
to turn are of an extremely simple character, 
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and. do not present any difficulty. ‘ The suit, 
so far as any question which has been raised 
by the parties for decision, relates to a 
property which is described in the will as 


No. 818 Chitpore road, but which is in fact’ 


now numbered 393. Now it appears that this 
house, with other property, formerly belonged 
to one Kauettermonee Dossee, and that she 
made her will, by which she devised to 
thakoors, which she had made in her family 
dwelling-house, this dwelling-house and the 
` land thereto belonging, and then she appoints 
Sreemutty Comulmonee Dossee, her sister, 
who is the plaintiffin this suit, and Balgobind 
Burmono, the son of another sister, extcutrix 
and executor of the will; and she ‘appoints 
these two persons, and the survivor of them, 
shabaits of the thakoors, and after the death 
of both of them, the male issue of Balgobind 
Burmono, or in default thereof, the adopted 
son and the heirs of such adopted son to be 
shabaits, and their duties as such shabaits are 
partly set out. Then by the 8rd clause, she 
directs that the said executrix and executor 
shali collect the rents of the house No, 318 
Chitpore road, and that after payment of the 
revenue and taxes and also the expenses of 
repairing the other house which was devised 
to thakoors, then in the first place to lay out 
the ‘sum of Rs, 30 monthly for the sheba of. 
the thakoors, Then there is something in 
the nature of what I may call a devise over, 
which so far as I see at present it is not 
necessary for me to consider. It appears that 
only one of these persons, Balgobind Burmono, 
proved the will, and he alone, for a consider- 
able period, administered the estate. Subse- 
‘quently Comulmonee got probate, as late as 
Sth August 1872. Prior to that, viz., on 17th 
‘August 1871,:a decree was made in a suit 
which was brought by Sreemutty Jogendranee 
Dossee against Balgobind Burmono, in which 
suit Balgobind Burmono is not in any -way 
described as execotor or trustee or repre- 
sentative of the deceased, but is apparently 
in his own proper person, It appears 
by the decree that that suit was for adminis- 
tration of the estate of Sreemutty Khetter- 
monee Dossee, deceased, and if necessary for 
the appointment ofa receiver. That is the 
short description of the suit which is given 
in the decree, but no decree either for 
administration of the estate or for the appoint- 
Bom 

ment of a receiver was ever made. All that 
was done in that suit was that a decree was 
, given simply against the defendant Balgobind 
Burmono, with the consent of the plaintiff 
and of the defendant. by their respective 
counsel, that he, the defendant, should pay 
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to the said plaintiff the costs of the suit, 
including the costs of the written statement, 
to be. taxed by the taxing officer’ of the 
Court under heading Class I, short cauges. 
It appears that those costs were taxed at.the 
sum of Rs. 400-7, and tha on the 26th - 
September 1871 an application was miade fo 
the Court for a writ of execution for that 
amount, In the schedule, which is usually 
filed upon such an application, the defendant 

is described, not in the way in which he is 
described in the plaint and in-the decree, but 

as “Balgobind Buúrmono,: executor to the 
estute of Khettermoneg Déssee, deceased, - 
and under the heading which states the mode 

in which the assistance of the Court is sought, 
attachment is asked “of the-house and pre- 
mises No. 398 Machooa Bazar, Chitpore road, _ 
in the town of Calcutta, now in the posses- 
sion of the defendant as exe€utor to the 
estate of Khettermenee Dossee, deceased ;” 
and upon that a prohibitory order was issued 
directing the defendant not to alienate ‘the 
property specified in the schedule, which is 
described as being in the possession of the 
defendant as executor to the estate of Khet- 
termonee Dossee, deceased. For some reason 
or other, owing probably to thére being an ® 
error in the number of the premises, that 
was not proceeded with, and another 
application for a writ of execution was 
made. There, under*the heading of the 
name of the parties, the defendant is again 
described as Bualgobind Burmono, executor 
to the estate of Khettermonee Dossee, 
deceased, and the attachment is “of the 
house and premises No. 898 Machooa Bazar, 
Chitpore road, in the town of Calcutta, in 
the possession of the defendant as executo 
t& the estate of Khettermonee Dosse 
deceased.” A writ was issued in the sa 
words as before, prohibiting the defenda 
from parting with “ the house and premi 
No. 393 Machooa Bazar, in the town of Cs 
cutta, belonging to theestate of Khettermone 
deceased, which is now in the pgssession 
the defendant as her executor.” In the orc 
of the Court confirming the sale, it is order 
“that the sale: by the said sheriff in execut 
of the de¢ree in this suit of the right, tit 
and interest of the above-named defenda 
Balgobind Burmono, executor of Sreemat 
Khettermonee Dossee, deceased, of in a 
to the house and premises No. 893’ Mack 
Bazar in the town of Calcutta, belon ey 
the estateof Sreemutty Khettermonee/,. ve 
deceased, and which is now in posses Dye 
defendant as her executor, tẹ thog 
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\ < a- certificate under Seetion 259 of Act VIII 
: of 4859 be granted to the said Debnarain 
Bose as the purchaser of the right, title, and 
_ sintgrest of thesaid Balgobind Burmono as Such 
executor as aforesaid of in and to the property 
: aforesaid.” Now itis obvious upon that state- 
ment of these proceedings that there is this 
manifest error, that in a suit brought against 
the defendant in his own proper person in 
which nothing appears to have been adjudi- 
cated upon by the Court, but there was only 
‘a consent decree given against the defendant 
making him in his prope person liable for 
costs, an "execution kas issuéd against that 
same defendant describing him us executor, 
and property, not his own, bat which li holds 
as executor, bas been ordered to be sold. I do 
not think it requires much argument to show 
that that cannot be done. <A decree against n 
defendant p& sonally, which he would be 
requir ed tosatisfy outof his own proper assets, 
is to my mind as distinct from a decree against 
that person as executor to be satisfied out 
of property in his hands as executor, asa 
decree against one man is from a decree 
against another. It may be said that this 
has been done under the orders of two suc- 
“cessive Judges of the Court, but I feel satis- 
fied that it was not brought to the notice of 
either of those learned J udges that there 
was that important’ differ ence between the 
decree and the executfon which was sought 
to be levied on it, I think that it is in the last 
degree doubtful whether any Judge would 
issue a writ of execution against an executor, 
and direct money to ‘be levied out of pro- 
erty which he holds as executor under 
decree which was given against him person- 
ly. If, however, there might be any 
neeivable state of circumstances in whicl 
t could be done, it is certain, to my mind, 
t no Judge would have done that without 
ing it on record that that had been brought 
is notice, and that he had ordered it to be 
.. In the absence of any such statements 
e recogd, I think I must assume that 
difference between the application for 
tion and the decree was*not brought to 
tice of the Court, and that the execution 
l in its present form per incuriam. I do 
o so far as to say that there was any 
duct in the matter, but there was in 
misrepresentation made to the Court, 
io whole of the proceedings’ in execu- 
o far as they attempt to touch any 
property which the defendant held as executor, 
are absolutely void. 
Then it is said that, even if these proceed- 
ings.are void so far as the interest which 
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Balgobind Burmono may have held as execu- 
tor is concerned, still they are good for any 
interest which he may have beneficially, in 

this property. Now Iam by no means pre- 
pared to say that Balgobind Burmono has 
not some beneficial interest, nor is it neces- 
sary for me to say now whether under 
proper proceedings taken that “beneficial 
interest, either by execution properly taken 
or by any other means, can be made avail- 
able for the debts of Balgobind Burmono. 
But I think it perfectly clear, when a 
creditor attaches property and brings it to 
sale, and property is sold amd a certificate is 
given thgt the property eso sold passed to 
the purchaser, that that can affect that 
property and that property alone; and you 
can not say that the defendant had some other 
property which ‘was not attached, which was 
not sold, and which was not included in the 
certificate which passed to the purchaser. 
The property which was attached and which 
was sold on this occasion was the house 
No. 393 Muchooa Bazar, belonging to the estate 
of Khettermonee Dossee, and which was in 
the possession of the defendant as her execu- 
tor. I think it is impossible to say that the 
plaintiff in the former suit, Sreemutty Jogen- 
dranee Dossee, either intended to attach or 
sell, or that she did attach or sell, or that the 
purchaser intended to purchase or that he did 
purchase, any other interest than that described 
in these documents. The only doubt 
which has occurred to me on this part of the 
case is whether if makes any difference that 
Balgobind Burmono is not the plaintiff in 
this suit, and is not asserting avy right what- 
ever under the will as he has not appeared 
and is not represented before’ me, and 
whether without going further and ascertain- 
ing exactly what the positions of the parties 
are under the will, I can say that the plaintiff 
has any locus standi to raise the question 
which Balgobind Burmono, if he had been 
here, coyld have undoubtedly raised. I think 
on consideration she has. We must tale=it 
for the purposes of this suit that this was a 
valid bequest. Itis [think clear that if this 
bequest altogether fails, the defendant has no 
title ; for in either view lfe bases his title 
upon the bequest. Nor do I think it neces- 
sary to consider whether, under the law as 
it now stands, the intention of the testatrix 
can be fully and effectually carried out. It 
is apparent that the intention of the testatrix, 

whether that intention can be fully carried 
out or not, was that this property should 
remain in ber family, and whether she can do 
so effectually or not the plaintiff in this suit 
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. ° is bound, in order to carry out the duties 
which are imposed on ber under’ this clause 
of the will, to keep out, if possible, from the 
possession of these houses any person who 
is a stranger to the family. The clause 
directs that these two houses, one of. which 
is dedicated to what are called religious pur- 
poses, buf which are rather family purposes, 
should, after the payment of all taxes, &c., be 
kept in repair, and Rs, 30 a month should be 
Jaid out in the worship of the idol. It is 
impossible to suppose (whatever may be the 
ultimate result of this devise) that the inten- 
tion of the testatriw was that the duty of repair- 
ing these houses awd laying out this monthly 
sum should be performed by any one who i} 
not a member of her own family. It would 
materially interfere with the performance of 
those duties thatthedefendant Debnarain Bose 
should have a right to joint possession with 
the plaintiff of the dwelling-house, the profits 
of which have been so appropriated. I think, 
therefore, that under the ordinary performance 
of her duties as executrix, the plaintiff has a 
right to insist, before any person can inter- 
fere in the possession of this house, on his 
showing that he has a strict right to do so. 
I am, therefore, of opinion that whether the 
defendant seeks to establish his rights as the 
owner of any interest which was vested by 
the will in Balgobind Burmono as executor, 
or as the owner of any interest which 
Balgobind may have had under the will 
beneficially for himself, he has equally failed, 
and that the plaintiff in this suit has a right 
to insist on that failure, and accordingly so 
far this suit must be decided in her favor. 
I declare that the defendant took no interest 
in this house under his purchase as against 
the plaintiff or thé infant defendant Bejoy, 
and it must be declared that the plaintiff is 

` entitled to possession of the house as against 
the defendant Debnarain Bose and all 

persons claiming by through or under him. 
I make no further declaration at all as to 

The defendant 

Debnarain Bose must pay.the plaintiff’s costs 

of suit on scale No. 2 The plaintiff must 

pay the costs of the infant defendant on the 
same scale, but will recover those costs, when 
paid, from the defendant Debnarain Bose. 
The defendant, Delmarain Bose, appealed 
from this decision for the following reasons :— 

'- ]sé.—Because the learned Judge is in 

error in trenting the suit of Sreemutty Jogen- 

dranee Dossee against Balgobind Burmono 

as a suit against “him personally, inasmuch 

as the said suit was plainly and necessarily 

against lim in his capacity us representative 
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of Sreamutty Khettermonee Dossee, and as 
executor of her last will, and to obtain pay- ` 
ment of a legacy from and out of the estate 
and assets of the said pete Khetsor-+ 
monee Dossee. 

‘2nd.—The learned Judge. is in error in °* 
treating and considering the decree by 
consent made in the said suit as against the 
said Balgobind Burmono personally in the first; 
instance, or at all, inasmuch as it sufficiently 
appears by the record of the proceedings in 
the said suit that the said decree was against 
the assets of the*said Sreemutty Khetter- 
monee Dossee in thee hands of “the said 
Balgobind Burmgno as executor of her last 
will. ° 

37rd.—The learned Jndge was in error in 
holding and treating the proceedings in 
execution in the said suit as ilegal or yoid 
or irregular, the said execution being in | 
conformity with the record of the suit and 
with the decree therein, and not being amend- 
able at all, and much less subject to correction 
or to be set aside in this suit in which this 
appeal is made. 

4th.—The learned Judge is in error in his 
opinion that, if this Hon’ble Gourt has juris- 
diction in the present suit to annul, and has® 
properly annulled, the said execution and the 
said sale under it of the title of the said Sree- 
mutty Khettermonee „Dossee, deceased, to 
No. 393 Chitpore road, because the said 
execution should have been in respect of the 
title and interest therein and thereto of the said 
Balgobind Burmono personally, this Hon’ble 
Court has not, consequently and under the 
cirefmstances of this case, now in appeal, full 
power and jurisdiction to treat the said sal 
in execution as a sale of the title and intere 
of the said Balgobind Burmono (whatey; 
be that title and interest) in and to the 5 
premises No. 893 Chitpore road. 

5th.— That the decree hereby appealed d 
inequitably with the appellantas a pureb 
for consideration under a sale (in the -« 
nary course and finally confirmed )an exec: 
ofa decree and process of this Hon’ble © 
aud that no. sufficient ground is laid 
reason assigned for the declaration ‘tha: 
appellant took no interest under his pur¢ 















The judgment of the Appellate 
was delivered as follows by— 

Couch, C. J.—In this suit tle case : 
plaintiff was that one Sreemutty KH 
monee Dossee, who died about, the boon 
August’ 1861, left, amongst other pro? 


a house and premises, “formerly - No A 
Chitpore road, but at the’ time of brit soosi 
: 3 390 
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> the suif, No. 393 ; and'that she madg a will, 
by ‘which, amongst other dispositious of her 
proper ty, she directed that her execulrix and 
` ewxegutor, the plaintiff, who was her sister, 
* and Balgobind. Burmono, should collect the 
‘rent of the house in Chitpore road, and, 
after the payment of the revenue and taxes, 
and the expenses of repairing the house and 
the revenue, taxes, and expenses of repairing 
‘another dwelling-house, No. 14-6 in Chitpore 
road, of which ‘she had made a disposition 
by her will, should Jay out Rs. 80 monthly 
and every month for tHe sheba of the 
thakoor mentioned in the will, and should 
take and enjoy what shoyld remain after 
satisfying these purposes during theif lives 
in equal shares ; and in case of the death of 
either of them, the survivor should take and 
` enjoy the whole during her or his life, and 
after the death of the survivor, the male issue 
of Balgobind Burmono or other the sebait. 
for the time being of the thakoor, should 
take and enjoy the house, and collect the 
rents and profits upon the trust and for the 
purposes before-mentioned. 

The plaintiff stated that Balgobind 
Burmono alone proved the will, but that 
Subsequently she had proved it, and she then 
stated that-one of the legatees under the 
will, Jogendranee Dossee, - brought a stit 
against Balgobind Burmono and obtained a 
decree, and in execution of it caused the 
house and preniises to be attached, and the 
right, title, and interest of Balgobind Burmono 
to be sold ; and that the defendant Debnarain 
Bose purchased the right, title, and interest 
or Rs. 550. She then alleged that *the 
urchase had been confirmed by an order of 
is Court, and the defendant Debnarain 
se had been put in possession of the whole 
se, and prayed that the will of Khetter-- 
ee Dossee might be construed, and the 
ts of the plaintiff and the defendant to 
house and premises or the surplus rents 
profits thereof’ ascertained, and that 
ession @f the house, or such portion 
of as she might be entitled to, might be 
ed to her. The prayer‘went on to ask 
other matters which need not be noticed. 
The defendant Debnarain Bose in his 
itten statement alleged that the sheriff of 
leutta sold by public auction in execution 
the decree the right, title, and interest of 
algobind Burmono as executor of Sreemutty 
hettermonee- Dossee in the house and pre- 
mises. He set out in his written statement 
an order for the sale, where it is said that it 
was the right, titte, and interest of Balgobind 
Burmono as the executor of Khettermonee 
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Dossee, and- alleged that he became the 
purchaser of the right, title, and interest of 
Sreemutty Khettermonee Dossee in and to 
the said premises possessed by the said 
Balgobind Burmono as her executor as 
aforesaid. He then set out the order con- 
firming the sale, where it is described as a 
sale of the right, title, and interést of the 
defendant Balyobind Burmono, executor of 
Sreemutty Khettermonee Dossee, and alleged 
that upon the certificate of the sale being 
given, which was a certificate that he had 
purchased the right, title, and interest of the 
above-named ‘defendant, Balgobind Burmono, 
executor, that he was. duly put in possession 
by the sheriff, and he has ever since been in 
possession. 

The first question in the case is, what was 
sold in execution of the decree ; whether, 
as the defendant alleges, the right, title, and 
interest of Balgobind Burmono in the house 
as executor, or, as described in another part. 
of his written statement, the property of 
the testatrix in the possession of the executor, 
who at that time was the only one who had ` 
proved the will. 

Now the decree under which this properly. 
was sold was made in a suit between 
Jogendranee .Dossee, the legatee, and Bal- 
gobind Burmono. The present plaintiff was 
not a party to it, and the decree states that it 
was ordered and decreed by and with the 
consent of the plaintiff and the defendant 
by their respective counsel that the defendant 
do pay to the plaintiff the costs of the suit, 
including the costs of the written statement, 
to be taxed, &c. In considering what was the 
intention of the Court in making this decree,. 
if is proper to look at the fact that it was: 
a decree by consent, and the parties to it who 
consented to it had no powor to bind the 
plaintiff or the estate of the testatrix to pay: 
the costs of a suit which was brought against 
Baleobind Burmono, because he had not paid 
one of the legacies under the will. The 
language of the decree in its ordiwmry 
meaning is not that the costs were to be paid 
out of the estate in the hands of Balgobind 
as executor, but by himself. e I think, looking 
at the nature of the suit, its being a decree 
by consent, and at the language of it, there. 
can be no doubt that this was intended. I 
do not believe that if the learned Jeidge who 
made this decree had been informed that the 
object of the parties was to make the estate, 
of the testatrix Hable for the costs of the 
suit, he would have allowed them to take any: 
guch decree, . 

That being the nature of the decrge, it 
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. would not authorize a sale of the right, title, 
and interest in the house and premises of 
Balgobind Burmono as executor of the 
‘deceased. But I think we may hold the 
execution and sale proceedings to be valid so 
‘far as the decree would authorize them. We 
may reject the words, which seem to have 
been puf in in the application for the 
attachment, describing the property in his 
possession as executor and calling him 
executor, and treat the execution as what 
the law would authorize; a seizure and sale 
_of such beneficial interest in this house as 
Balgobind Burmono took under the will. : 

Then the queseion arises what interest 
did he take? Mr. Montriou argued that this 
gift or bequest of the house was a gift to 
these two persons, subject to tlie charge of 
Rs. 30 a month, and of the revenue, taxes, 
- and repairs of the other house. I think that 
is not the way in which this will should be 
construed.. The only way in which the 
intention of the testatrix can be carried out 
is by construing this as a gift to these two 
persons in trust to perform the various duties 
which are specified in that part of the will, 
and a gift of a beneficial interest in what 
might remain of the rents and profits after 
these purposes had been carried out. ‘The 
language of the will shows that this was the 
intention, because the gift or bequest concludes 
with “the sebait for the time being of my 
“ aid thakoor shall take hold and enjoy 
& the said three storied tenanted house, and 
& collect the rents thereof upon the trusts and 
s for the purposes hereinbefore mentioned.” 
T have no doubt that this must be considered 
as a trust, and nota mere gift of the property 
subject to a charge ; aud that being the case, 
the beneficial interest that Balgobind Burmono 
took under the will was an interest in the 
surplus rents and profits after the purposes 
which are mentioned had been performed, and 
the expenses which the trustees were to 
incur had been paid. That is a heneficial 
intewest which might have been attached aud 
sold. Therefore the decree made by ‘the 
learned Judge, which declares that Balgobind 
Burmono had no. interest whatever, must be 
modified. The plaintiff in her prayer asks 
that the interest may be declared; and it 
would be proper for us to declare what 
beneficial énterest there was that might have 
been taken and sold. . In that way, we shall 
modify tbis decree. 

Then we have to consider the question 
of costs. The infant defendant, for whom 
Mr. Kennedy appeared, ought net to have 
been made a party to the suit, It was quite 
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unnecessary to do so, hnd the plaintiff.having 
unnecessarily made him a party to the ‘suit 
ought to pay his costs of the hearing before , 
Mr. Justice Markby. But with regard to, 
his costs of the appeal, it was not necessary ` 
for him to appear, He has chosen to do so 
when ‘there was no necessity for it, and 
therefore he ought not to be allowed: any 
costs of the hearing on ‘the appeal. As to 
the other parties, we consider the modification | 
of the decree is not such as entitles the 
appellant to the costs of the appeal because 
he has failed ag fo the cage which he put 
forward in his writtew statement and upon 
which he relied gt the hearing. Therefore 
we think that the plaintiff and the defendant 
Debnarain Bose ought to bear their own-costs 
respectively of the appeal; but the plaintiff 
is entitled to the costs of the orginal hearing 
and of any enquiry that may be necessary iw 
taking the account of the rents and profits. 
Pontifex J.—I concur. 
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The 7th May 1873. 


Present : 


Sir James W. Colvile, Sir Barnes Peacockp 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Burden of Proof—Jultur—Righis of Auction- 
urchaser— Tenure created before the Perpetual 
Settlement—Local Investigation— Delegation of 
main Point in Dispute to an Ameen. 
















On Appeal from the High Court of Jude 
cature at Fort William in Bengal.* 


Forbes 
Versus 
Meer Mahomed Hossein. 


Where an auction-purchaser brought a suit to 
possession of certain julkurs, which he alleged fo 
part of his zemindary of 8, the dvfendant bein 
possession thereof, and his possession having been 
firmed in an Act IV case, HELD, that the burd 
proof rested on the plaintiff to show that*the julku 
dispute formed part of the assets of the. zeminda 
the time of the perpetual settlement; and also that 
plaintiff not having objected before the High Cour 
the Court of first instance having delegated the decisi 
of the main point in the case to an Ameen, could 
take that objection before the Judicial Committee. 


Tars was an appeal from a judgment ¢ 
the High Court of Calcutta, dated the 31s 
of March 1865, affirming a decree of the 
Principal Sudder Ameen of Zillah Purneahé 

1 
* From the judgment of Bayley and Phear, JJ., JO 
Regular Appeal No, 826 of 1864, decided 3lst Maro 
1865. : [LA 
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dated the 26th of May 1864, and dismissing 

| | theesuit with costs. 
In addition to the facts of the case referred 
| jeto iù the judgment of the Judicial Committee, 
it may be stated that the question was 
whether certain julkurs formed part of the 
assets of the zemindary of Sultanpore, which 
the plaintiff claimed as assignee of the rights 
of an auction-purchaser, or whether they 
were a parcel of an istemraree ‘holding of 
the respondents. The respondents had been 
in possession for a long period of years, and 
having been ousted by sthe plaintiff. had 


recovere® possession py Act IV proceedings. 


Neither the settlement of the zemindary with 
the plaintiff's predecessor în title, wor the 
sunnuds of the respondent’s predecessors in 
tide, contained any mention of the julkurs 
in dispute. , None of the witnesses were 
examined bef@re the Principal Sudder Ameen, 
who had ordered a local investigation by an 
ameen, and hall directed the ameen, among 
other thiugs, to ‘ascertain in whose possession 
the julkurs in dispute were at or anterior to 
the decennial settlement. The ameen’s report 
contained the following passage :-—“ From the 
depositions of the neighbours produced by 
ethe defendant, who spoke from their own 
-kvowledge, and from information derived from 
their ancestors, it appears that Meer Syud 
Ally, the ancestor of the defendant, was, 
anterior to the decenflial settlement, having 
acquired the istemrar, in possession of the 
julRurs in dispute.” 

In'the memorandum of appeal to the High 
Court no objection was taken to the ameeu’s 
report. 
Mr. Leith, Q.C., and Mr. Bell for the 
pellant contended (1) that the burden of 
oof was on the respondent (Wise v. Bhoot 
nmoyee Dossia Chowdrain,* 10 Moore’s 
ian Appeals, 165); (2) that even if the 
jen of proof were on the appellant, there 
evidence to support his case; ( 3) that 
Principal ‘Sudder Ameen acted irregu- 
in delegating the decision of the main 
t in the case to an ameen. [Sir J. 
vile said that as this obection had not 
taken before the High Court, their 
dships could not enter tain it. | 
Mr. John Cutler foy the respondent was 
ot called upon. 

Sir J. Colvile delivered the following 
judgment '~* 

The appellant in this case is the zemindar 
of Sultaupore. Sultanpore, though’ now a 
separate Zemindary, appears to have been at 
SE re Meme Tote EN eM CIE 
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the time of the decennial settlement part of , 
a larger estate called Pergunnah Havilee, 
which was then settled with a lady, styled 
Ranee Indrabutty. When the separation 
took place does not very clearly appear, but 
what is clear is that, in the month of July 
1850, Sultanpore was put up for sale for 
arrears of Government revenue ; that it was 
then purchased by one Protab Singh ; and 
that in the following April he sold it to the 
appellant, who thereby acquired all the rights 
which by virtue of that auction-purchase had 
been vested in the vendor. 

The respondents may be taken to represent 
the holfers of an istemrayee or jageer tenure 
which, at the’ time of the perpetual settle-- 
ment, existéd under a graut or sunnud from 
the Government, but was then settled as 
part of Havilee, or, as ons may take it, of 
Sultanpore in the nature of a dependent 
talook. It appears that, shortly after the 
auction-purehase, Mr, Forbes found that the 
holders of this tenure, which is admitted to 
be a tenure which he as auction-purchaser 
has no right to destroy, inasmuch as it existed 
before the decennial settlement, were in 
possession, and had long been in possession 
of certain julkur or rights of fishery. He 
seems to have attempted by the strong hand, 
or otherwise, to dispossess them of those 
fisheries ; but on their suit, the Magistrate 
by an order dated the 4th December 1852, 
and made in an Act IV case, affirmed their 
ape and on appeal that order of the 

agistrate was confirmed by the Sessions 
Judge on the 9th April 1853. 

It further appears by the proceedings that 
these julkurs, or rights of fishery, are of, 
several kinds. Mr. Justice Phear, in his 
judgment, says :—*“ The most important of 
“them is a river, which, for portions of its 
“ course, lies wholly within lands of the plain- 
“ tiff, and for other portions wholly within the 
‘““Jageer or istemraree lands of the defendant ; 
“and thirdly, in other parts, divides the 
“ lands of the plaintiffand defendant.” ‘There 
seem to be also some which do not strictly 
fall within either of the above descriptions. 
I mean those which are connected with the 
Seetadhar stream, and partially, at least, 
consist of rights which during the time of 
flood are exercised over the appellant’s 
admitted land. A 

It does not, however, appear to their 
Lordships to be necessary, at present at least, 
to examine very particularly into the distinc- 
tion between these different rights of fishery, 
because if the Act IV proceeding which 
has been referred to, and which is found at 
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page 10 of the record, be examined, it will 
be found that they were al] then in question— 
that the respondents were then found to 
have.been in possession of all of them for a 
long time anterior to the dispute ; and it is 
even stated in the judgment of the Sessions 
Judge that the defendant did not deny that 
possession in fact. They appear to have 
been all claimed by the respondents as held 
by the same title, that title being that they had 
been so held from a date previous to the 
decennial. settlement, and, as an incident, 
to the tenure of which it is admitted the 
respondents or „their ancestors were the 
undoubted holders, The right of pobsession, 
or the fact of possession, having been 
thus found by the Act IV proceedings, 
Mr. Forbes took no steps to impeach that 
finding until the year 1860, when he instituted 
this suit. : 

Now the first question which their Lord- 
ships have to determine is whether the 
Indian Courts have been correct in throwing 
upon the ‘appellant the burden of showing 


that the julkurs which he claimed by his’ 


plaint formed part of the assets upon which 
the settlement of his zemindary was made ? 
For that purpose it seems necessary, although 
the thing is common learning, to go back to 
first: principles, and to consider upon what 
the stringent rights which the law gives to a 
purchaser at ‘an auction-sale really rest. 

It cannot be disputed that, if there had 
been no auction-sale, it would have been 
impossible for the zemindar to question, at 
the time this suit was brought, either the 
possession or the title of the respondents. 
There had been, in the year 1844, a previ- 
ous Act IV case between one of the former 
gzemindars and these parties, in which, as in 
the later proceeding of that kind, the posses- 
sion of the respondents had been affirmed, 
and, of course, after that it would have been 
essential for the zemindar to prove that, within 
twelve years of bringing his suit, he had 
been in possession of those julkurs, and at 
the time this suit was brought, twelve years 
liad elapsed even from the date of the award 
of 1844. j 

It is conceded that, by virtue of the pur- 
chase from the purchaser at the auction-sale, 
immediately after the sale, and at a time 
when he cannot be taken to bave waived 
any rigMts which that transaction may 
have given him, Mr. Forbes, the appellant, 
acquired the same rights which he would 
have acquired had he been the actual purchaser 
at the revenue sale. But what are those 


tights? The first is uo longer here dis- 
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puted: Jt is that, inthe case of an auction- - 
purchaser, the cause of action muste be 

taken to have first arisen at the’ date of 

the*purchase, and consequently that „the. 

defendants cannot plead their long possession °' 
as an absolute bar to the suit. The statu- 
tory title, however, which the law gives 
fo an auction-purchasér, -is that, for. the 
protection of the revenue, and in order to 
ensure its due payment by him, and to avoid 
the necessity of repeated sales of the pre- 
perty, he is remitted to all those rights 
which the original settler at the date of the 
perpetual settlement had ; and méy, in con- 
sequence of that, sweep away or get rid of 
all thetintermediate tenures and incumbrances 
created by preceding zemindars since that 
date. In the assertion of this right, the - 
auction-purchaser 1s, no doubt, in many 
cases allowed to have the benefit of a certain 
presumption, and by virtue thereof to throw 
the burden of proof on his opponent, That 
presumption, however, is founded not so 
much upon the principle which I have just 
mentioned, as upon the principle that every 
beegalı of land is bound to pay and contri- 
bute to the public revenue, unless it can’ be 
brought within certain known and specified 
exceptions, and that the right of the zemin- | 
dar to enhance rent is also presumable until | 
the contrary isshown. Accordingly, in many 
cases which may be “found in the books, a 
very heavy burden of proof has been placed 
upon the defendants whose tenures Have 
been questioned by auction-purchasers ; and 
they have had to prove,.1n circumstances of 
great difficulty, that their tenure did reall 
exist at the date of the perpetual settlemen 
or even twelve years before, in order 
scape the consequences of the claim. 

It is, however, to be observed that 
course of modern legislation, and als 
modern decision, has, if not in the cas 
lakheraj lands, at least in the case of ur 
tenants, to a considerable degree modifier 
rules laid down in the earlier casgs, by gi 
force to the contrary presumptions ar 
from proof of lng and undisturbed posses 
In the present case the respondents are ali 
admitted to have given proof of posses! 
for a period of nearly fifty years. But, i 
they had not done so, this particular cas 
would, in their Lordships’ opinion, stan 
clear of the presumptions which the appellant 
invokes in his favor; for .the responde oF. 
are claiming these julkurs, or rights 4e%* 
fishery, as an incident to a tenure ndmitter]ov, 
to be incapable of being disturbed by- thes” 


zemindar, a tenure. which existed before thebe 
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\ + date ‘of the perpetual settlement, The 
question, therefore, resolves itself into one of 
parcel of no parcel,—whether the julkurs are 

. parcel of the old estate of the under-tefant, 

* or whether they have been granted by an act 

‘ of the zemindar for the time being subse- 
quent to the perpetual settlement. ‘There- 
fore, it seems to their Lordships that there 

is nothing to relieve the appellant from the 

- ordinary rule which the law imposes on a 
plaintiff, namely, that of establishing his own 

title affirmatively, and indeed of making out 

a strong title in order to dfsturb a possession 

of very lðng duration Theit Lordships are, 
therefore, of. opinion that the Courts below 
were right in holding that the burden of 
proving that these julkurs did form part of 

_ the assets upon which the settlement was 
made, and that his means of meeting the 
‘revenue had Sten diminished by the alienation 

of them by means of acts subsequent to 

tho date of thé perpetual settlement, lay upon 

the appellant. It remains to be considered 
whether they were also right in holding that 

he had failed to establish that case. The 
distinction between the different classes of 
julkurs in dispute has already been noticed ; 
“and it may be admitted that, although the 
respondents would presumably have the 
right of fishing in -waters lying wholly 
within the limits of their dependent talook, 
they would not presumably have the exclu- 
sive right of fishing in the waters dividing 
their lands from those of the appellant, or 
any right of fishing in places wherein the 
property in the soil is wholly in the 
appellant. The proof, however, of the bong 
ossession of the respondents applies equally 
all the julkurs claimed. And that julkur, 
the right of fishing, may exist in Indig 
an incorporeal hereditament and a right 

e exercised upon the land of another, is 

n by the case of Lutchee Dassee v. 

ima Beebee, reported in the second 

e of the Sudder Dewanny Adawlut 

rts, at, page SI. In thatcase A had 

ased ata public sale by the Collector 
lkur of certain jheels.® One of them 

edry, and it was determined that A’s 

hase of the julkur only did not convey 

y property in the lands, which belonged 

the proprietor of the jheel. But the 
julkur was held, so‘ long as the land was 
covered with “water, to exist asa separate 
right, and aright belonging to the purchaser. 

The case went through all the Courts, and 

was ultimately decided by high authority; for 

it was decided by the Sudder Court with the 
concurrence of Mr, Colebrooke. 
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Again, the issue to be established by-the 
appellant was purely one of fact. It was first 
tried by the Principal Sudder Ameen, who 
dismissed the suit and found in favor of 
the respondents, and that afier a local inves- 
tigation. ‘The cause then went by appeal to 
the High Court. The High Court thought 
that some fucther light might be thrown 
upon the question by the production of 
certain documentary evidence, and remanded 
the suit for retrial on that ground. It was 
retried, and tlie Principal Sudder Ameen 
again found in favor of the respondents. 
There was then a second appeal to the High 
Court, ‘and both the legrned Judges who 
formed the Division Bench of the High Court 
thought that there was no ground for 
disturbing the decision of the Principal 
Sudder Ameen. Therefore there has been 
a complete concurrence of all the Courts 
which have dealt with this case in India in 
favor of the respondents, and against the 
contention of the appellant. It has been 
urged, however, upon their Lordships that 
the High Court in particular has mistaken the 
effect of two documents, namely, a copy of 
the quinquennial register and the return of 
the surbarakar during the time in which the 
Pergunnah Havilee or Sultanpore was in the 
custody of the Court of Wards. But it 
appears to their Lordships that the learned 
Judges of the Court below addressed their 
minds to those two documents, and were 
satisfied that they failed to establish the 
appellant’s case. The learned Judges in India 
are far more competent than their Lordships 
here can be to form an opinion of the credit 
due to documents of that kind coming from 
the Collectorate. Their Lordships do ro 
deny that there may be found here and there a 
name in those documents which raises some 
doubt whether the julkur of Seetadhar 
may not have been returned as part of the 
assets of the zemindary; but, considering 
what confusion there often isin the nomencla- 
ture of villages and other localities in India, 
their Lordships think that, even if the 
authority of the documents were upheld, 
they would not conclusively prove that the 
plaintiff was entitled to aay of the julkurs 
claimed in this suit. Itis quite clear that 
there is considerable confusion as to the 
julkurs belonging to the estate, since the 
plaint originally included julkurs which were 
afterwards found and admitted to be in the 
appellant's possession, 

On the whole, their Lordships have come 
to the conclusion that, if they were to 
reverse the repeated decisions in favor of 
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the respondents, they would be departing, 
without any reason, from the rule which they 
have prescribed to themselves respecting 
concurrent findings of the Indian Courts 
upon questions of fact, and that therefore 
the decree ought to be affirmed. ‘Their 
Lordships also desire to state, through me, 
that theyeome to this conclusion the more 
readily, because they observe that, when this 
Board granted special leave to appeal in the 
year 1866, it did so upon the representation 
(and without that representation, it seems 
very doubtful whether it ever would lave 
done so) that this case involved a question 
of great public importance and of *general 
application,—a representation which, ia 
their Lordships’ opinion, the argument at the 
bar has entirely failed to support. 

Their Lordships, therefore, will humbly 
advise Her Majesty to affirm the decision 
under appeal, and to dismiss this appeal, with 
costs. 


HERNE e etal 


The 7th May 1873. 


Present: 


The Hon'ble W. Markby and E. G. Birch, 
Judges, ` 





Suit against Minor—Declaratory Decree— 
Persons not Parties. 


l . Case No. 1159 of 1872. > 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the {st 
May 1872, affirming a decision of the 
Officiating Subordinate Judge of that 
district, dated the 20th May 1871. 


Mongula Dossee (Defendant) Appellant, 
versus 
Sharoda Dossee (Plaintiff) Respondent. 


Mr. G. Gregory and Baboo Bhowanee 


Churn Dutt for Appellant. 
Baboo Doorgu Mohun Doss for Respondent. 


In all suits in the defence of which a minor is con- 
cerned, he ought to be made a defendant and so 
described; some other"person being named as his guardian 
in the suit, 


No suit will lie for the simple purpose of declaring 
the rights of persons who are not parties thereto. ' 


Markb§, J.—In this case the plaintiff 
brought a suit against “Sreemutty Mongula 
Dossee, mother of Shushee Bhoosun Kar.” 
Subsequently, but how and when „does not 
appear, the words ‘a minor” were inserted 
‘after the name “ Shushee Bhoosui Kor.” 


+ * 
2 


The suit was brought to set aside “ the 
allegatién of Mongula Dossee that her eon 
Shushee Bhoosun had ‘been adoptell by the 
husband of Mongula Dossee, and bad there~., 
fore inherited his proper ty.” °. 

In settling the issues, the Officiating Sub- . 
ordinate Judge designates Mongula Dosste 
as the guardian of the minor’ Shushee Bhoo- - 
sun, but the designation of the defendant 
in’all the other proceedings including the 
decree corresponds with that in the plaint. 

In the appeal to the district Judge and in 
the appeal to this Court, the” defendant 
designates herself as ‘Smother an guardian 
of Shushee Bhoosun heir, minor,” 

It isnot very °easy to ascertain whether 
the plaintiff originally intended this asa suit 
against Mongula Dossee as guardian of the 
minor, or as a suit against Mongula Dossee 
herself. It is, however, not contended 
that the suit was brought against the minor. 

If that be so, the proceédings ‘in the 
first Court were informal throughout: and 
even supposing that there had been no other 
objection to them, it is extremely doubtful 
whether they would have been valid as 
against the minor. In all suits in which the 
minor is concerned, the minor ought to bee 
himself the defendant and to beso described ; 
some other person being named as his 
guardian inthe suit. That is the form pointed 
out in an analogous ca8e by Act IV of 1870, 
B. C., Section 69, and is in accordance with 
well known practice. But further than this, 
it no where appears upon the record: that 
Mongula Dossee is the certificated guurdian | 
of this minor, or that she ‘has been allowed 
to defend this svit under the provisions o 
Section 3 Act XL of 1858. It is impo 
sible, therefore, to treat this as a suit agai 
the minor. . . 

It is contended, however, that, it may 
treated as a suit against Mongula D 
herself, and that it is at any rate a 
declaratory decree against her, Itis s 
what strange to argue that a decree is | 
as against a person whom the plaintif 
not intend to @ue; but apart from ths 
think no suit to make any declaration í 
this adoption could be brought against 
other person than the adopted son himser 
If any such de¢laration ought to be mad 
at all, it ought to be made in'a suit in whic — 
the minor is defendant. It eis “somethings 
quite novel to attempt to bring a suit find - 
the simple purpose of declaring the rightasoq, 
persons who are not par ties. to the Sf oig 
Such a proceeding we consider altoget ond. 
improyer, and we think that we oug hisdoy 
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: discountenance it by deciding that no such suit 
wil lie, and that the decrea of the Moonsiff, 
as well fis the order of the district Judge 
. affisming the same, be set aside. The appeal 

-* hag been in a manner successful, but as the 

- objection was not taken below ‘there will be 
no order as to costs. ` 


The 9th May 1873. - 


Present; 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Honble F. B. Kemp, 
Judge. -@ 


Costs—Refund—dnierest. , 
Case No. 12 of 1873. 


Miscellaneous Appeal from orders 
passed b@ the Subordinate Judge of 
Rajshahye, dated the 29th February and 
20th December 1872. 


Kedar Nath Pakrasee and others (Judgment- 
debtors) Appellants, 
versus 


ye Moyee Debia and others (Decree- 
holders) Respondents, 
. Baboo Kashee Kant Sen for Appellants, 


Baboos Sreenath Doss, Mehinee Mohun 
Roy, and Issur Chunder Chuckerbutty 
for Respondents. 
















Where 3 decree under which costs were recovered is 
reversed, no express order is needed for refund of the 
costs; the party who recovered having no right to retain 
the same, Interest is awardable on costs. to ge so 
refunded. 

Couch, C.J.—Tae decree under which 
he appellants recovered the costs now ordered 
be refunded has been reversed. -‘There 
s no need of any express order to refund 
the decree of the High Court reversing it. 
appellants have uo right to retain these 
s, and the appeal must be dismissed. 
pon the objection tuken by the respond- 
under Section 848, in support of which 
decisions of this Court,eone in. Volume 
, Weekly Reporter, page 74, and the 
erin Volume LX, page 402, have been 
uoted, we think the decree of the Lower 
Court must be amended by‘a!lowing interest 
upon these costs at the rate of six per cent. 
per annm from the time the appellants 
received the money until it is refunded by 
them, thatis to say, until the execution of 
this‘order. The decree of the Lower Court 
will be amendeg accordingly, and the respond- 
ents will have their costs in this appeal. 


Ld 


The 9th May 1873. 


Present: 


The Jon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 


Contractas to intended a arriage— THendoo oe 


Case No. 686 of 1872 


Special Appeal from a decision passed by 
the Assistant Commissioner of Burpettah, 
dated the 15th January 1872, reversing 
a décjsion of the Maonsiff of that dis- 

° trict, dated the 9th September 1871. 


Seetaram alias Kerra Heerah (Defendant) 
Appellant, 


’ 


VETSUS 


Mussamut Aheeree Heeranee (Plaintiff) 
Respondent. 


Baboo Obhoy Churn Bose for Appellant. 


Baboo Rujonee Nath Bose for Respondent. 


An agreement by which persons about to contract a 
marriage agree that such marriage shall become void 
on the “happening of certain events, ¢.g., if the husband 
does not continue to reside within the wife’s village, is 
invalid, as being contrary to the policy of the Miudoo 
law of marriage. 


Couch, C.J —I take the description of 
the suit from the judgment of the Assistant 
Commissioner, which is appealed from. He 
suys, the plaintiff sues to have her marriage 
with the defendant cancelled on the strength 
of a bond executed by him before his 
marriage with her, by which he engaged to 
consider his mariage void if he ever left the 
village in which the plaintiff and her friends 
reside, or in ense of cruelty, or in the event 
of his*ever marrying another wife. He 
founds his decision upon a breach of that 
agreement, saying “the violation of its 
conditions” (the conditions of the bond) “ are 
“ shown to have occurred. 7I therefore reverse 
“the order of the Lower Court and decree 
“the plaintiffs claim by which her marrioge 
“with the defendant is to be deemed void, 
“with effect from date ou which f is shown 
“he violated the condition of the marriage 
“agreement.” The Assistant Commissioner 
says that he can take» notice of certain 
decisions of the Courts of Assam which show ` 
what he éonsiders to be a usage which would 
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support this. decree; but the usage which 
he describes is not one of persons making 
an agreement of ‘this kind that a marriage 


‘nbout to be contracted is to become void on 


the happening of certain events, but a usage 
which recognizes that amongst Hindoos in 
Assam there may be a divorce, and that 
persons mày, by consent, effect one. That 


is very different from a usage which would } 


sanction a contract of this description. Tam 
supposing that the Assistant. Commissioner 


. bad authority to decide this case’ according 


to what was the usage in Assam, and that 
the rules of Hindgo law might be modified 
by the usage. J arg not prepared to way that 
this is the case, and it is not necessary fot 
us to give au opinion upon that point. In 
order to support this decision, we must come 
to the conclusion that an agreement of this 
kind by which persons, when they are going 
to contract a marriage,- agree that it shall 


‘become void on the happening of a certain 


event,—-for instance, as in this case, if ‘the 

husband does not continua to reside in the 

wife’s village,—is valid and can alter the law 
of marriage prevailing amongst Hindoos. 


We think it is contrary to the policy of | - 


the ‘law to allow persons by a contract 
between themselves to avoid a marriage on 
the happening of any event they may think fit 
to fix upon. According to this judgment 
they might have agreed that the marriage 
should become void on the happening of any. 
other event, such as if the husband went to 
any particular place, or did some other act. 
An agreement of this kind.is contrary to the 
policy of the law, and persons subject to it 
cannot be allowed to alter the law in that 
way. ' 

' Therefore the decision of the Assistant 
Commissioner must be reversed. It is 


. immaterial whether the contract was entered 


into or not, as it would not render ‘the 
marriage void. A suit cannot be maintained 
upon such å bond as this. 

The appeal must be allowed, and: the suit 
of the plaintiff dismissed with costs. 

Kemp, J.—T wish to add that I entirely 
concur in this judgment, One of the condi- 
tions of this bond was that, if the husband 
who is a Hindoo married again, his first 
marriage would be considered null and void. 
Now, suppgsing this lady who now sues to 
have her marriage cancelled happened to be 
barren, the husband, if this contract was one 
which could be enforced, would not, by reason 


. of that. contract, Be able to marry again 


without runnifg the „risk of having “his 
marriage with -the first wife cancelled. I 
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‘ i l 
think sych a contract quite contrary jo the - 4 
policy and spirit of the Hindoo law, And ° 
that the suit ought to be dismissed. 


$ 
s .. 


_ The 9th May 1873. 


Present : : Ñ 


‘The Hon’ble Sir Richard ois: Kt., Chief 
_ Justice, and the Hon’ ble F. B. Kemp, 
` Judge. 


Conjigal ‘ua dea 
Cases Nos. 992 and 993 of 1872. 


Special Appeals from a decision passed by ` 
the Subordinate Judge of pylhet, dated 
the 27th March 1872, affirming a decision 
of the Moonsiff of Lushkgrpore, dated 
the lst PEPER 1871. 


Kuroona Moyee Debes and another 
SEA ‘Appellants, 


versus 
Gunga Dhur Surmah (Plaintiff) Respondent, 


Baboos Ashootosh Dpur..and Debendro 
Narain Bose for ep ponents: i 














Baboos Gopal Lall Mitter and Rajendro 
Nath Bose for Respondent. 


A deeres requiring a wife to return fo her esi ig 
not illegal, and is in conformity with whatis asked 'in 
suit for restitution of conjugal rights. _- 


*s 
} 


Couch, C.J.—ALL that has been decre 
in this case is tbat the wife shall return 
her husband, and there is nothing illegal 
such a decree. If there were any reas 
such as suggested by the pleader for 
appellant why she should not rgturn, t 
should have been shown in the defence, 
not now. We %ay-nothing as to how 1 
decree is to be enforced, but the decree its 
appears to be legal and i in conformity Wi: 
what was asked in the suit. 

With reference to-the case quoted from the 
Weekly Reporter, we consider hat this suit 
is what the learned Judges say it ought to 
be, namely, a suit for restitution: of conjugal 
rights. 

The appeals in both cases myst be dismis sed 
with costs, 


1873.] ` Civil 


THE WEEKLY REPORTER. 


Rulings. 51 


S OS 


The 9th May 1873. 


e Present : 
, The Hon’ble J. B. Phear and W. Ainslie, 
e > Judges. 


Decree—Execution—Transmutation of Names— 
Act Vill of 1859 ss. 207 & 208. 


Cases Nos. 2 and 3 of 1873. 


Miscellaneous Appeals from an order 
passed by the Judge of Gya, dated the 
30th September 1872. , 


Kazee Syud AlWoollah and others, 
. Petitioners, 


6 
VETSUS 


' Syud Reasut Hossein and others, Opposite 
e e Party. 


Mr. R. &. Twidale aud Moonshee 
Mahomed Yusoof for Petitioners. 


| Baboos Mohesh Chunder Chowdhry and 
Gopal Lall Mitter for Opposite Party, 


Where application is made for execution of a decree 
standing in the name of a deceased person, the Judge 
æ ought, under Section 208 of the Code of Civil Procedure, 
in exercise of his judicial discretion, to put one 
of the applicants at least on the record, and to take 
such steps as to him may seem right and proper for 
protecting the interests of other claimants. If the 
deceased died while the suig was pending in appeal, the 
first amendment in the record must be to put in place of 
the deceased the names of those persons who were 
allowed by the Court to carry on the appeal in his 
name, 














Phear, J.—Av present we are disposed to 
think that this is not a case in whieh an 
appeal, properly speaking, lies. But at the 
ame time it seems to us very clear that the 
roceedings of the Judge in the matter of 
is execution have been so irregular as to 
calculated, in all probability, to produce 
ous embarrassment and prejudice to the 
its of the persons who may be even- 
vtàily entitled to the proceeds realized by 
the decree. 

The decree stands in the name of one 
Mussamut Bachun ; she adr@ittedly is dead. 
The application for execution of this decree 
¿åhus standing in the name of the deceased 
person was made tothe Judge by Reasut 
Hossein. Mr. Twidale’s client objected that 
Reasut Hossein was not alone entitled to the 
benefits ôf this decree, and asked to be 
associated with him in the execution of it. 

The Judge says:—* I think it quite clear 
& that the objectors have no ground for the 
“ claim, which Whey advance to a share in the 
“ decree of which execution is now sought,” 


And ultimately he rejects the application, , 
and orders the objector to pay to the ` 
opposite party the sum of 80 rupees as 
vakeel’s fees. 

Now it seems to us that the Judge is 
wrong in this respect: namely, that he has 
not taken the preliminary steps which he 
ought to have taken under Section 208 of 
the Civil Procedure Code. After hearing 
the application of the persons claiming to be 
entitled to the benefit of the decree under 
the assignment of law, which was effected by 
the death of Mussamot Bachun, he ought, in 
exercise of his judicial djseretion, to have 
put ong of the parties at Jeast on the record. 
And further he ought then to have taken 
such steps as to hin might seem right and 
proper, for protecting the interests of the 
other parties claiming to be assignees in 
like manner of Bachun’s decree. The record. 
is at present, as we understand, still stand- 
ingin the name of Bachun, and we think 
that that must be corrected before any pro- 
ceedings in execution are allowed to go on. 

It seems tous, therefore, that we must 
quash the order which the Judge has made 
in execution of the decree, and send back the 
record to him in order that he may complete 
the record according to the facts that may be 
proved before him, and then proceed to 
execute the decree in due course. 

It is manifest that the alterations and 
additions of names necessary to complete the 
record may be different according to the 
stage of the suit at which Bachun’s death 
occurred. If Bachun died, as Mr. Twidale 
says, at that stage of the case during which 
the suit was pending in appeal in this Court, 
and therefore before the final decree which 
now stands in Bachun’s name was passed, 
the first amendment which must be effected 
in the record is that in Bachun’s place must 
be put the names of those persous who were 
in fact allowed by this Court to carry on the 
appeal in Bachun’s name. That amendment 
having been made, the decree will in fact be 
a decree in favor of those persons, That is, < 
in order to make the decree correspond with 
the facts, it must be made to stand as a 
decree in favor of those persons. 

If Bachun’s death did take place at that 
time as alleged, of course there will be 
materials on the record which will be 
sufficient to enable the Court to put the real 
appellants in the decenased’s place. ‘That 
alteration ought to be done, we think, by 
this Court before the recérd is sent back to 
the Judge. When ,the record is in this 
way corrected by this Court so as to make it 


$ 
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. order which we have just now made. 
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correspond with 
parties as they stood at the timo when the 
final decree was made, it will then bein a 
state to go back to the Judge under the 
It 
will then become the duty of the Judge 
under Section 208 to put in the place of the 
decree-holders who may then appear to be 
dead, and who we believe is Noorun alone, 
those persous who are entitled to represent 
them. When that is done, and not until 
then, the record will be in a proper state to 
be duly executed. 

We need hardiyadd that when the econ 
is thus completed, % will be the duty of the 
Judge, when he shall be culled upon-te 
execute’ the decree, by any oue of the 
persons among the decree-lholders on the 
record, according to the provisions of Section 


‘207 to take such steps and to pass such 


orders as it will be deemed necessary for 
protecting the interests of other decree- 
holders. 

Costs of this hearing and costs incurred 
in completing the record must be costs in 
the cuuse. 

Before the record is sent down: to the 
Lower Court, let it be amended by the 
Registrar of this Court, and in order that it 
may be done properly let an‘ application be 
made to us within ten days for the requisite 
directions. 

Therefore this will stand over for ten days, 

‘It is admitted by both parties that this 
disposes of the two cases, miscellaneous 
appeals Nos. 2 and 3 of 1873: 





The 9th May 1873. 
Present: 

The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 
Judgment-debtor—Stay of Proceedings—Security. 
Case No. 28 of 1873. 
Miscellaneous Appeal from an ordet passed 


by the Subordinate Judge of Sarun, 
dated the 4th February 1873. 


Mussamut Bahooria Doohma Komar 
(Judgment-debtor) Appellant, 
VETSUS 
Lalla J aang Lall Paurey Dusnið 

2 Respondent. 
Mr. R. T. Allan and Baboo Doorga Doss 
Dutt for Appellant. 
No one for Respondent. . 
Where a judgment-dgbtor ‘isks for stay of execution- 
proceedings pending appeal, and his request is granted 
b a 
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on condition of his giving, security, he is entitled to 
have a reasonable opportunity for showing that the sum 
demanded - ‘as security is considerably more than the 


amonit awarded by the decree, à 


Phear, J.—In this case, the -plaintiff 
Obtained a decree against the defendant, for 
certain immoveable property, unascertained 
wassilat, aud costs. Against this decree the 
defendant appealed, and pending the appeal 
the plaintiff sought execution.of his decree 
io the amount o 3,100 rupees, 


e 
Upon this application for execution, the 
judgment-debtor dsked for a stay of proceed- 
ings, and a stay of proceedings was granted 
on condition of his giving security. The 
amount of, security called for by the 
judgment creditor seems to be #,000 rupees. 
At any rate, an order was made upon the 
judgment-debtor to give security to that 
extent. 


It seems to us that the judgment-debtor 
has not had such a reasouable opportunity as 
he is entitled to afforded him for showing 
that the amount awarded by the decree 
was in the whole considerably less than 
4,000 rupees. The Judge merely referred the 
matter to the serishtadar to report; aud 
upon receiving the repért of the serishtadar 
he passed this order :—— That the pleader of 
the judgment-debtor do give security to the 
extent of Rs, 4,000 in a week as mentioned ` 
in the kyfeut,’’ that is, the kyfeut of the 
serigatadar. 


In truth it seems to us that the Subordinat: 
Judge deputed the decision of the questio. 
as to the proper amount of security to } 
serishtadar. And that he determived 
matter somewhat in undue haste, we tl 
is apparent from the terms of the’ o1 
which is, that the pleader of the judgrrg, - >, 
debtor do give security. He „Mustio, 
intended to otder that the judgment/%y 
do give security® 


We think that the matter must Pad 
him for redetermination. His orde 3 


set aside, and hé must give the/ at- 
debtor an opportunity in the preg’ _ the 
judgment-creditor of showing f due 
satisfaction of the decree will bg ` arved by 
a security of a less sum than 4, rupees. . 


ahe costs of 


The respondent must pwy 
this hearing. f 
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“oe The 9th May 1873. The 9th May 1873. 
a 
on Present : Present: 
8a Hon'ble J. B. Phear and W. Ainslie, | The Hon’ble J. B. Phear and W. Ainslie, 
wv Judges. Judges. 


u § 20. 

| Case No. 319 of 1872: 
ellaneous 

atna, dated the 19th June 1872. 


Muthoora Doss’ (Decree-holder); 
Appellants ° 


YETSUS- 


 lumbhoo Dutt and others (J'udgment-- 
! debtors). Respondents. 


Syud Anteer Ali and Baboo Debendro- 


Narain Bose for Appellant. 


o Boodh Sen Singh for Respondents: 


of 1859 s. 11 does not save the limitation of. 
favor. of a minor, as regards proceedings. in. 


on of a decree, 


ear, J.—We think that this case is- 
ided by authority. It depends mainly. 
terms of Section 20, which says that :— 
process of execution shall issue from. 


Court, &e., to enforce any judgment, 
0, or order of such Court, unless some 
eeding. shall have been taken to 
ree such judgment, decree, or order, or 


‘eep the same in force within tlfree- 


next preceding the application for 
execution.” 


re is no saving of the operation: of 


actment in fuvor of a minor, unless it 
virtue of Section 11 of the same Act 
itation. It has, however, now been: 
pany times in this Court that the 
> bring an action which is mentioned. 
tion bl is a different thing from the 
o take proceedings to execute a 
and. that consequentl¥ Section 11. 
t save the limitation of time in favor 
nor as regards proceedings in execu- 
a decree, ° i 
is a decision to this effect reported. 
eekly Reporter, page 10, Miscel- 
Rulings ;- another in FI Weekly 
r, page 37, Miscellaneous Rulings ; 
- a third ia VIII Weekly Reporter, 


"i therefore, must be dismissed 
tHe 


| 


i 
e XIV of 1859 ss. IL 


Appeal from an order- 
i pssed by the Officiating Judge of | Miscellaneous. 
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Uninstructed Pleader—Ex-parte Decree, 


X 


Case No. 7 of 1873. 


Appeal from an order passed 
-by the Subordinate Judge of Sarun, 
dated the 6th Novembe? 1872. 
e « 


Dhan Bhagut and another (Defendants) 
Appellants, 


VETSUS- 


Ramessur Dutt Singh (Plaintiff) 
Respondent. 


Moonshee- Mahomed Yusoof for Appellantss. 


Baboo Mohesh Chunder Chowdhry for 
‘Respondent. 


When a duly authorized vakeel of the defendant, 
under a vakalutnamah filed in Court, appears for hig 
client on the day fixed, and the case comes on for hearing, 
the decree passed on such hearing is not an er parte 
decree, even though the pleader be not sufficiently 
instructed.to proceed with the case, 


Phear, J.—We think that the decision of 
the Court below which is appealed against is 
correct. It appears to us that when a duly 
authorized. vakeel of the defendant, under a 
vakalutnamah filed in Court, appears for his 
client on the day fixed for the hearing of the 
case, and when the case comes on for hear- 
ing, the party so represented is not absent, 
even thotgh the pleader be not sufficiently 
instructed to proceed with the case. With 
the greatest deferente to the learned Judges 
of the Bombay High*Court, whose decision 
has been read to us* (if thft decision con- 
flicts with ours), we think that a decree 
passed on such a hearing is nota decree 
ex parte. ' We may mention there is the 
additional fact also in this case*that the 
vakeel did.on behalf of his client ask for an. 
adjournment of the hearing, and got an 
adjournment granted. A i 

The appeal must be dismissed with costs. 


* 4 Bom, H, C. Rep., 206. 
e ew 


* 
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É The 9th May Te The yespondent must pay the appellant’s 
P j costs, calculating pleader’s fees at Ra, 50.° 
resen Phear, J.—1 entirely concur, 
The Hon'ble J. B. Phear and W, Ainslie, : oe oe yeg & 
Judges. ; E 
The 12th May 1873. l 
Deces M Profits—Act VIII of 1859 , Ea ae AS 
e ss. 196 g 197. Present : , 
The Hon’ble W. Markby and E. G. Birch 
Case No. 33 of 1873. [ Judges. á 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 4th February ry 1873. 


Toondun Sin (J udgment-debtor) 
Appellant, : 


VETSUS . 


Poklee. Narain Singh and othera (Decree- 
holders) Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


4 


Where the words of a decree could be completely 
interpreted under s, 197 Civil Procedure Code, and 
could only be brought under s. 196 by a reference to 
certain words in the plaint omitted in the decree, the 
Court HELD itself bound to regard the decree as only 
one for the mesne profits claimed. 


_ Ainslie, J—Ix appears to us that on the 
terms of the decree, this appeal must be 
allowed. The decree states in terms which 
are perfectly capable of interpretation, without 
reference to any other paper except the 
decree itself, what the order of the Court 
was, 
dure Code, namely 197, under which an 
order such as that might properly be made. 
It is true that there is another Section 
(196) in which a somewhat-more extended 
order, stich as the Lower Court believes 
jt was intended to make, might have’ been 
passed, But as there is.no reference to that 
‘Section, and as the words in the decree 
can be completely interpreted under the 


. other Section, and can only be brought under 


Section 196 by # reference fo certain coun- 
cluding words of the plaint, omitted in 
setting out the claim i in the decree, I think 
that we ought to hold that the decree as it 
stands is only a decree for the mesne profits 
claimed in the plaint up to the year 1274, to 
be calculated in execution of the decree. 

The Judge’s order must be modified in 
this respect, “and mesne profits wijl be calcu- 
lated only up to the year 1274.. 


» 


And there is a Section of the Proce-- 


Regulation "H 1872 S. 26-—Jurisdiction, 


Ta the ‘matter of "i i 
Gooroo Doss Rby, Petitioner,: 


versus 
Ram Runginee Dasa ee Party Ys: 
Mr, R. T. Allan for Petitioner. 


No.one for. Opposite Par ty. 


A consideration of the rights of private individuals, 
and not only the interests of the public with reference 
to the Government revenue or otherwise, is sufficient. to 
warrant the interference of a District ange under 
Regulation V of 1812 s. 26. : š 


Markby, J—Wn think we. saat not to 
‘grant this application.. The only ‘questién, 
before us is whether or no the District Judge 
had jurisdiction. Now it was first contended 
that under Section 26 of Regulation V of 
1812, the Court can only interfere for the 


- purpose of protecting the collection of public: 


revenue, and a passage in a decision in the. 
Summary Reports, page 7, was referred to as 
supporting that eontention. But- it, is quitr 
clear that that was not the intention of th 
Sudder Court, because at page 145 of t 
same Volume there is a case in which 
Section was considered to apply where pu 
revenue could not have been in any 
nflected ; and in addition to that both 
preamble to, the Regulation itself and: 
words of the Section clearly show that. 
only the interests of the publie wi 
reference to Me Government revenue , 
otherwise, but the rights of private perso. „——— 
also, are to be considered. 

Then the only other ground upon, which, 
it has been said’ that. that’ Regulation . does - 
not apply, to this case is that. the lady, iw 
question was not a joint -proprietor with 
Gooroo Doss Roy. The evidence- upon that 
point was taken by the Collector, and. tha, 
question has been gone into by theDistrict 
Judge, who for the } .purposas of this applica- 
tion ‘had full jurisdiction to go into it, . Of, 
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| : 
| @ he could not decide'the ultimage rights 
ito parties :` He has only decided that 
for the purpose: of determining the 
ion which was before bim. He has 
led {and we cannot interfere with his 
ion) that this lady and Gooroo Doss 
are joint proprietors within the meaning 
lat Section. .. 7 
on both these grounds, therefore, the 
cation must be rejected. 


i 


ł 
z 





| 
i 
! 
! 
| 
l 


k 
ta Y 





"a 


The 12th May,1873. 





i 
i 
| 
l Ld 
Present: 

( 


© Judges. 


Lunatico Mquirendo—Act XAXF of 1858 
{ ss. 5 & 22. 


= =- = 


» Case No. 83 of 1873.. 


tellaneous' Appeal from an order passed 
' the Judge of Gya, dated the ist 
_ebruary 1873. 


jtarsahoy Lall (Petitioner) Appellant, 


+ 
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VETSUS 


un Singh and others 


(Objectors) 
Respondents. f 


T. Allan and Baboo Nil Madhub 
Sen for Appellant. 


u Ashootosh Dhur aud Luckhee 
Churn Bose for Respondents, 


a District Judge, in a matter of lunacy, under 
CV of 1858, stopped the case at a preliminary 
the: proceedings, on a report of the medical 
ut tHe alleged lunatic was laboring under a 
| dle aberration of mind asg consequence of the 
qumja-smoking, which the Judge considered to 
of intoxication not amounting to lunacy: , 
hat the Judge ought to have gone on to hold 
:y, and satisfied himself whether the alleged 
s incapable of mgnaging his affairs irrespec- 
> cause of such incapacity. > . 


y°J.e-Tats is an appeal preferred 
action 22 of Acts XXXV of 1858 
the decison of the Zillah Judge in 
er of a lunacy. : 

nd ourgelves without any evidénce 
record such as would enable us to 


? 
J 
1 


Howble. J: B., Phear and W. Ainslie,. 


form an opinion as to whether or not’ the 
alleged lunatic was at the time when the 
petition was preferred to the Lower Court 
of unsound mind and incapable of managing 
his affairs. We have felt a little difficulty in 
satisfying ourselves as to the reason of this 
defect in the evidence. We are inclined to 
believe that it is this, namely, that the Judge 
stopped the case, if we may say so, at a 
preliminary stage of the proceedings. The 
petition was preferred on the 29th September 
1872, and the decision of the Judge was 
passed on the Ist of Fel&uary 1873. But 
is does not appear that im the interval any 
formal public enquiry was held by the Judge 
‘in this matter. As we understand the 
provisions of Act XXXV of 1858, the 
regular course appears to us to be somewhat 
as follows:—The Judge, upon a petition 
being presented, if it makes out a primé facie 
case, appoints a time and place for a public 
enquiry, and gives notice to the alleged 
lunatic of the time and place thereof. In 
the meanwhile, if it is necessary for the 
purpose of procuring sufficient and proper 
scientifie evidence bearing upon the question 
of the alleged lunatic’s state of mind, the 
Court may require the lunatic to attend at 
any given place in order that he may be 
examined. Obviously, unless there was some 
such power as this, inasmuch as the alleged 
lunatic is a fres man, no coercion could be 
exercised upon him for the purpose of 
enabling any medical man or others to have 
access to him, supposing he were averse to 
it; and the Court may call for a report to 
be presented to it by the person who has 
examined the alleged lunatic relative to his 
state of mind. 

It appears to us that the proceedings of 
this sort under Section 5 Act XXXV of 
1858 are of the nature of proceedings 
preliminary to the formal enquiry ; although 
no doubt there is nothing in the Act to 
prevent the required attendance of the lunatic 
and his examination being made coincident 
with the enquiry jtself. | 

Then when the enquiry is formally held, 
it is, we think, open to,the petitioner to 
produce all the evidence Which he has in his 
power to produce in support of the allega- 
tions in his petition to the effect that the 
alleged lunatic is incapable of managing his 
property, by reason of his unsoundness of’ 
mind : and the lunatic also should himself be 
afforded an opportunity, if he desires it, or 
any one duly appearing in his behalf, of cross- 
examining the witnesses adduced by the 


petitioner, and also of adduciug . evidence 
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and “witnesses in opposition to them. In 
short, this publie enquiry is in substance, as 
we think, nothing less than a pablic trial. 
So far as we can judge from the materials 
put before us in this case, it appears, as we 
have already said, that this public enquiry 
has not been held. The Judge obtained a 
report frofi the Civil Surgeon, who had the 
alleged lunatic under his observation, and 
from a consideration of that report, he 
appears to have come to the conclusion that 
the case was rather a case of prolonged 
intoxication than & case of lunacy such as 
was contemplatedeby the Legislature when. 
it passed this Act MXXV of 1858 » and on 
that ground the Judge was of opinion that 
the enquiry ought not to be proceeded with. 

It thus happens, as we think, that we 


have no material from which we can judge | 


of the question that would have had to be 
tried if the enquiry had been held. No 
doubt the Judge exercises a discretion which 
is reposed in him when he thus acts upon 
the report made to him by the medical officer 
under the provisions of Section 5. Anda 
Division Bench of this Court in a decision 
which has been read to us has, we believe, 
approved of the course which was in the 


case before it similarly taken by a Judge int 


this manner to stop the proceedings, when it 
appeared to him that there really was no 
ground for harassing the alleged lunatic and 
putting him to the vexation; and even 
disgrace, which would be the result of the 
public enquiry. 

But in the present case, the report of the 
medical officer seems to us certainly to lay 
a ground upon which the Judge ought to 
have proceeded to a formal enquiry. The 
Civil Surgeon reports that he has had the 
alleged lunatic under his observation, and 
that in his professional judgment the alleged 
lunatic is laboring under a considerable 
aberration of mind. He adds, no doubt, that 
this is a consequence produced by indulgence 
in the vicious habit of smoking gunja. 


The Judge, upon this, has come to the | 


conclusion that the abergation of the mind of 
which the Civil Surgeon speaks, is scarcely 


any other than a férm of intoxication which | 


in his opinion the law does not consider to 
amount to a lunacy, and from the evil 
consequene@es of which the law will not step 
forward to protect the gunja-smoker. 

It appears to us, however, that in this 
conclusion the Judge was hardly justified. 
We think the only material before him at 
that stage of the case was a formal.report of 
the Civil Surgeon to the effect that the mar 
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was ir fact laboring under a considerable 
aberration of mind. The Judge ough, there- 
fore, to have gone on to hold the public 
enquiry as to the state of mind of the alleged -~ 
lunatic, and to have satisfied himself upon — 
all the evidence which the petitioner aud 
others had to give before him, whether or 
not the alleged lunatic was incapable of 
managing his affairs by reason of the 
unsoundnéss of mind, irrespective of the 
question whether that unsoundness was 
produced by the vice of smoking gunja, or 
by any other eayse. ‘ as 

The case is entirely Mifferent from that in: | 
which jhe Judge stopped the proceedings 
out of consideration for the alleged lunatic: 
himself, 


With these views, we think that these 
papers must be sent back to th Judge with: 
the direction that he must -proceed with the 
enquiry as to the state of the mind of the 


, alleged lunatic, namely, the enquiry whether 


or not he is incapable of managing his- 
affairs by reason of unsoundness of mind. 


“We make no order for costs: 





The 12th May 1873, | : 
Present: 

The Hon’ble W. Markby and E G. Birch, 
Judges. 


Act VILI of 1859 s. T— Arbitration Award. 


In the matter of 


‘Grish Chundér Chooramonee, Petitioner, 
( 
VETSUS 


Brojonath Bhuttacharjee, Opposite Park 


Baboo Mohesh Chunder Chowedhry for ` 
e Petitioner. 


¥ 


Baboos Sreenath Doss, Kalee- Prosunn 
Dutt, and Tarack Nath Sen for Opposite 
Party.  * 


The privilege given in Act VIII ob 1899 s. 7 to a 
plaintiff in a sult to abandon the excess of a claim S 
applies also to a case where the party comes in with, 
an application to cause an arbitration award to be filed. 


Markby, J—Ag regards all the matter 
which have been mentioned in this application 


e 
f 
1] 
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having reference to the alleged irregularities 

in éhe arbitration proceedings prior to the 

order ofthe Moonsiff, we think that there: 

iS no sufficient information before uf to 
‘enable us to say that, by reason of those 
. irregularities, the Moonsiff had no jurisdiction, 

if’ his jurisdiction is otherwise unim- 
. peached. 


The question to be determined is whether 
we must say that the Moonsiff had not 
jurisdiction, because the award which he 
‘was asked to file awarded fo the party who 

' made the*applicationg the sufa of Rs. 1,050. 
The applicant was aware that prima 
facie that would be beyorfd the jurisdiction 
of the Moonsiff, and in his application he 
expressed his willingness to abandon Rs. 50 
in order to brivg the sum to Rs. 1,000, 
the usual lint of the Moonsiff’s jurisdiction. 
And the question which we have to deter- 
mine is: whethtr the provisions of Section 7 
of the Civil Procedure Code are applicable 
to this case. Now, no doubt it may be 
‘said that in very strict language this was 
not a suit; but still ™ seems to us that 
it would not be stretching the words of 
“hat Section beyond their reasonable construc- 
tion to hold that they apply to such a case 
a8 this. It is not like the case which was 
put in the course of the argument of an 
application to execute’the decree ; there the 

- jurisdiction has already been determined. 

This was the first occasion upon which the 

parties came into the Civil Court at all, and 
although the application to file an award is 
not strictly speaking a plaint, it ie an 
nitiation of a proceeding in the Civil Court 
ich terminates in an order which, whether 
no it be called a decree, can be enforced 
xecution in the same way as a decree, 
therefore it isin mauy respects analogous 
suit. Under this Section also the appli- 
cation to file an award is to be registered 

and numbered as a suit between the 

‘applicant ag plaintiff, and the other party as 

defendant. "We think, therefore, that it 
would not be going beyong the reasonable 
construction of the words of Section 7 ‘to 

hold that the privilege there given to a 
. Plaintiff in a suit to, abandon the excess 

applies also to a case where'the par ty comes 

in -with an application to cause an arbitration 
award to *bee filed. Upon these grounds, 

- therefore, we are not prepared to say that the 

Moonsiff had no jurisdiction. 











‘The application must be dismissed with 
costs, 


The 22nd April 1873. 


Present: 


The Hon'ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. e 


P 
Act VIII of 1859 s. 229-—~ Possession. 


Case No. 680 of 1872, 
. 
Spectal Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 27th January 1872, reversing 


a decision of the Moonsiff of Hurhur- 
parah, dated the 80th May 1871. 


Taleb Hossein Khan and another (Plaintiffs) 
Appellants, 


VETSUS 


Gooroo Pershad Roy and others (Helende ati) 
Respondents. 


4 


Umbiha Churn for 


Appellants. 


Baboo Banerjee 


Baboo Taracknath Dutt for Respondents, 


L purchased certain land described as lakheraj from 
F, on whose refusal te register the kobalah or to give 
possession he brought a sit which was decreed. The 
right, title, and interest in that de¢ree were purchased by 
T, Intermediately, the land was relinquished by F, as if 
it were mal land, to the zemindar under an istifa, and on 
T’s going to execute the decree he was obstructed by 
the zemindar, and thereupon the claim was ” investigated 
under Act VIII of 1859 s. 229: 


` 
Heuv that the plaintiff was entitled to possession, 
but as regards the question whether the land was 


lakheraj or’ mal that would be for ve if the 
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zemindar should bring a suit to assess or resume the 
land, 


Jackson, J.—Tm1s special appeal arises 
out of an enquiry which took place under 
Section 229 of the Civil Procedure Code. 
One Lughmun Pal purchased certain land 
from Fukeerooddeen Hossein, but the vendor 
refused to register the kobalah or to give up 
possession of the land. Thereupon Luchmun 
Pal brought a suit, and, he dying while the 
suit was pending, a decree was obtained by 
his son. The right, title, and interest in that 
decree has been „purchased by thé special 
appellant before us. We should mentien 
that the land sold to Luchmun Pal was 
described as Inkheraj. Intermediately, the 
‘mother of Fukeerooddeen relinquished the 
land iu question as if it were mal land to the 
zemindar, Gooreo Pershad Roy, and made 
over the land with all standing crops, trees, 
&e, to him or to his agent; and the 
purchaser of Luchmun Pal’s rights going to 
execute his decree was obstructed by the 
zemindar who alleged he was bona fide in 
possession of the property under the istifn 
of Fukeerooddeen’s mother, and thereupon 
his claim was submitted to investigation 
under the Section we have quoted. The 
matter was first tried by the Moonsif 
of Hurhurparah, Baboo Xisto Chunder 
Chatterjee, who, in a careful and, as far as we 
can judge, reasonable judgment, decided in 
favr of the plaintiff. Before him issues 
were raised whether the plaintiff’s vendor 
had a permanent transferable interest in the 
Jote, and, at the instance of the defendant, 
whether the land was mâl or lakheraj, 
and also whether Fukeerooddeen’s mother 
had relinquished the land. Eukeerooddeen 
himself was called to give evidence, and he 
shamelessly declared that the land which he 
himself sold to Luchmun Pershad as Iakheroj 
was really mal land which he held under the 
zemindar. The Moonsiff, however, deter- 
mined that the land was lakhéraj and not 
mal, and was consequently transferable. He 
therefore gave judgmént in favor of the 
plaintiff. On appeal, the District Judge, 
Mr. Grey, observing that the plaintiff 
admittedly had never been in possession of 
the land felt himself bound to say that the 
burden of proof lay upon him, and finding 
that the plaintiff had failed to prove that the 
laud was  lakheraj, he considered that 
plaintiff was not entitled to the judgment of 
the Court, and reversed the decision of the 
Moonsiff. 


ad 
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It is quite clear, from t IB « 
decision that, as between the id 
Fukeerooddeen, the plaintiff wa cO 
posšession of this land. It is, AS, 
between the zemindar and Fukeg sat ° 

_@Ver o 


the zemindar only became oy 
was, to re-enter on this lan 
made by Fukeerooddeen’s 
the purpose of the prer” 
deal with as an j wy -Fukeerooddeéen 
himself. Now t «stifa was made after a 
decision advers” io Fukeerooddeen had been 
come to in uuchmun Pals suit. It is idle 
to say that the’ zemingar Was not®aware of 
that suit. The whole circumstances——the 
abrup® surrende? of the land with every- 
thing that stood upon it, and the perjury 
committed by Fukeerooddeen and the present 
investigation make it beyond doubt that 
this man, finding himself unffble to resist 
the plaintiff’s righteous claim, spitefully 
endeavoured to deprive him of the fruits of 
his decree by putting the zemindar in his 
place. It appears to us that the Court ought 
not to have permitted the zemindar to take 
that place. As fur as the investigation has 
gone, it seems there were excellent grounds 
for believing that the land was really - 
lakheraj, but it is not necessary that we 
should decide, and we do not decide, tlfis 
question. That will bea point for decision 
if the zemindar thinks’ fit to bring a suit for 
the purpose of assessing or resuming the 
land. Itis contended that as the case stands 
a remand ought to be made to the Lower 
Appellate Court in order that evidence may 
be gone into as to the nature of the plaintiff” 
holding, but we do not think it necessary t 
The nature of the holding is fu 
exposed in the judgment of the Moo 
who heard the witnesses and tried the c 
We do not think that the interests of jus 
require that we should remand the cas 
order that the Lower Appellate Court ma 
give its opinion on the evidence. As far as 
the present proceeding goes, it seems to us 
that the plaintiff is entitled to be put In 
possession of tle land; and any question as 
to the nature of the tenure, or as to the 
terms on which he should hold it, or as 1g 
whether the land is,mal or lakheraj, and 
whether the tenant has any permanent 
transferable interest therein, must be decided 
in a suit brought by the zemindar.” 


‘48 istifa 
which, for 
vision, we may 













The decision of the Lower Appellate 
Court will be reversed with costs. 
+ 
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The 13th May 1873. , 


Presents š 


* The Hon’ble Sir Richard Couch, Kt, Chief 
* Justice, and the Hon’ble F. A. Glover, 
‘Judge. ` 


Transfer of Under-tenures—Registration—Sale 
» under Act VIII (B.C.) of 1865-—~Act X of 
1859 ss. 105 & 106. 


¢ 
e Case No. 911 of 1872. 


Spécial Appeal from a décision passed by 
the Judge of Jessore, dated the 27th 
March 1872, modifying a decision of the 
Subordinate Judge of that district, 
dated the 3th December 1870, 


Anund Lat! Mookerjee (Defendant) 
Appellant, 


VETSUS 


Ka lika Pershad Misser and others esata») 
Respondents. 


Baboos Ashootosh Dhur and Romesh 
Chunder. Mitte? for Appellant.’ 

















$ 


Baboo Kalee Mohun Doss for Respondents. 


Where an under-tenure has been transferred, bué the 
ransfer is not registered in the serishtah of the zemindar 
superior tenant, the transferree is nevertheless entitled 
a person interested in the protection of the tenure 
top its sale in execution of a decree under Act VIII 
.) of 1865, by paying into Court the amount of the 
2, though he is not entitled. unless the transfer is 
ered, to come in and allege that the person against 
the decree has been obtained was not the proprie- 
the under-tenure, and was not in legal possession. 


ouch, C.J.—Tue Judge has found that 
ale was*not a fraudulent one. There- 
we are not to consider thg case as a suit 
ght by a third person, or a person not a 
“party to the suit in which the sale was made, 
f& setting it aside on the ground of fraud. 
We shail have to see whether it can be enter- 
tained as a suit to set aside the sale on 
uccount of irregularity in it. 

A decree had been obtained for an arrear 
of rent due in respect of the under-tenure. 
The defendant in that suit was the person 
whom the zemingar had a right to suppose 
was the tenant. Act VIII of 1865 B.C.) 


provides for the manner in which a sale shall 
be made under a decree of that kind, and 
Section 6 says that if the sum due under 
the decree is paid into Court at any time 
before the sale commences, either by the 
defaulting holder of the under-tenure or any 


‘one on his behalf, or any one interested in 


the protection of the under-tenurs, the sale 
shall not take place. The present plaintiff 
might have stopped the sale by paying the 
sum due under the decree into Court. 
Although bis transfer was not registered, he 
was a person interested in the protection of 
the under-tenure and entetled to do that. 
The money was not paid into Court, and 
therefore there is no ground in law for saying 
that the sale was improper or irregular on 
account of the payment of the money to the 
naib of the zemindar. The person who 
wishad to stop the sale ought to have taken 
the proceedings directed by the law. The 
only irregularity which the law could take 
notice of in these proceedings was that the 
sale was not held at the place named in the 
notification, That, no doubt, was an irregu- 
larity ; but the Judge finds, and he is the 
proper authority to come to a finding upon 
that matter, that the changing of the place of 
sale did not cause any deficiency of bidders, 
and in that way injuriously affect the 
owners of the property that was sold. He 
considered that it did operate injuriously, 
because, as he says, if the place had not 
been changed, the money would have been 
received in time to stop the sale, and so tha 
sale would have been stopped. But that is 
not a ground of injury that can be taken 
notice of ; for the money was not paid in the 
only way which would authorize the stop- 
ping of the sale, and until the money was 
paid into Court the authorities ought not to 
have taken notice of it, The law has pro- 
vided, and we think wisely, that in order to 
stop the sale, the sum due under the decree 
shall beepaid into Court. This provision 
seems to have been made to prevent any 


question being raised upon the doubtful 


and untrustworthy testimony of witnesses, 
whether the money had been paid to a naib 
or mookhitur of the zemindfr, or any other 
person. In fact, according to the finding of 
the Judge, there was not an irregularity 
which injuriously affected the partès so as 
to be a ground for setting aside the sale. 

The law has said what shall be done in the 
case of an irragularity of this description in 
sales. Section 13 of Act VIII of 1865 (B. C.) 
says that au appeal is to lie to the Collector 
from any proceedings of a Deputy Collector, 
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if thade within fifteen days, and then it says 
that no proceedings under this Act shall be 
reversed or modified in appeal, except upon 
the ground of irrelevancy of the law, or of 
_ such an irregularity in procedure as, in the 
opinion of the appellate authority, has caused 
injury to ‘the interests of one of the purties 
to the suff in which the decree was passed. 
Here no ground is shown upon which this 
sale could have been set aside, if this course 
had been taken. l 

Then, should the present plaintiff be in a 
better position for setting aside this sale for 
irregularity thanethe person against whom 
the decree was made would have been? 
There is no ground upon which he can be 
in a better position and be entitled to com- 
plain of anything as an irregularity which 
the other would not have been entitled to 
complain of. Section 106 of Act X of 1859 
‘expressly says that no transfer of an under- 
tenure which, by the provisions of this Act 
or any other law for the time being in force 
is required to be registered in the serishtah 
of the zemindar or superior tenant, shall be 
recognized unless it shall have been so 
registered.’ That proviso applies to Section 
105. These two Sections are to be taken 
together. Section 105 provides for the sale of 
transferable tenures ; and Section 106 for a 
person to whom a tenure has been transferred 
putting in a claim that it may not be sold in 
execution of a decree against another person. 
Where a decree has been obtained against 
the tenant who was known to the zemindar, 
it enables the transferree to come in and allege 
_that the person against whom the decree has 
been _obtained was not the proprietor of the 
under-tenure, and was not in lawful possession. 
But then it provides that no transfer shall be 
recognized for any such purpose unless it 
has been registered. It may be that for 
other purposes the transfer would operate ; 
it would operate between the person making 
it and the person to whom it is made; but 
until it has been registered, the zemindar is 
entitled to treat the transferror as his tenant, 
as the person liable tg be sued for the rent 
and against whom the decree is properly 
obtained. Wher tbe transfer has not been 
registered, all that the transferree can do is 
to stop the sale under Section 6 of Act VIL 
of 1865 {B.C.), by paying the money into 
Court, or if there has been an irregularity of 
whicb the defendant in the rent-suit could 


complain, and by appealing have the sale set, 


aside on account of it, the transferree may be 
able to do the same. He is in the same 


to go heyond that, where there has been no 
fraud. 


$ 
We think this suit to set aside the sale 
cannot be maihtained, because no irregularity "e 
has been shown which caused injury te the 
interests of one of the parties to the suit in “ 
which the decree was passed, 


The decree which has been appealed from ` 
must be reversed, and the decree of the first 
Court in which a’ proper view of the case ` 
seems to have been taken will stand. The 
appellant will have the costs of this appeal 
and of the appeal to thg Lower Coert. 


è e 





The 13th May 1873. 


Present: * 


The Hox’ble F. B. Kemp and F. A. Glover, 
Judges. 


Defamation of Character—Damages. 


Case No. 185 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 26th May 1871, 


Shaik Ameenooddeen Ahmed (Plaintiff) 
ý Appellant, 


VETSUS 


Bibee Khyroonnissa (Defendant) 
Respondent. 


Mr. O. Gregory and Moonshee Maho 
Yusoof for Appellant. 
e 


Mr. R. E. widale and Baboo Kale 
Kishen Sen for Respondent. Cia 


Əy 


An action to regover damages for defamati em} 


character brought by the late mookhtear and ma 
of a purdanusheen Mahomedan lady who bad;’) 
petition to the Moonsiff fepresented that sh 
discharged the plaintiff from her service, because 
not managed her properties truthfully and corrects® 10) 
had acted corruptly and in fraud, was dismissed Moga 
Subordinate Judge. i i Ləl 


» | aoa 
Looking to the conduct of the plaintif wh ay 


rendered no accounts and had alfowed a year to'o? 


a, a a * Q 
position as the transferror, and is not entitled | before resenting the libel, ELD by Kemp, J. (Glovesg 


e . 


‘o 
i 
e 
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. Qissenting) that defendant had reasonable grounds for 


making‘the statement, and that in the absence of evidence 
of malice she suit was rightly dismissed. -> 
‘ Py 


s 
Glover, J.—Turs wasa -shit to recover 


, damages for defamation of the plaintiff’s 






character, the amount claimed being Rs. 
11,000. 


The defamation complained of was 


‘ contained in a petition filed in the Civil 


Court by the defendant, in which she stated 
that the plaintiff who had been her mookhtear, 
“instead of acting with honesty, uprightnegs, 


va‘ and prepriety,*° had effected embezzlement 


‘Cand misappropriation in various ways, and 


V there was every pftobability or the 


oqo that he would commit farther 
3° elements ; and adding, that for these 
«0% she hid dismissed the plaintiff 
- his fStookhtearship, and intended to 
, «aug Charges against him in the Criminal 
“Court.” ° 
The plaintiff is the brother-in-law of the 
defendant, and the person who has succeeded 
him as mookhtear is the defendant’s son-in- 
law, 
There is no contest as to the employment 


“of the words complained of. The defendant 


leads that she’ was justified in using them 
and in believing that plaintiff had acted 
‘dishonestly and improperly, inasmuch as he had 
rendered her no accounts of his stewardship 
for three years, and that that fact alone would 
afford a sufficient ground for imputing 
‘dishonesty, 

The Subordinate Judge took this view of 
the case, and thought that the defendant had 
reasonable grounds for using the expressions 
ibjected to by the plaintiff. He dismissed 

he suit with costs. 
I cannot agree in this view of the case, 
hat the words used were defamatory there 
n be no doubt, and the onus is on the 
endant to show that she was- justified in 
ug them. Now the only ground of this 
Stificatiog was the fact—if it be admitted 
-to be a fact—that the plaintiff had not ‘given 
in his accounts for the thre years he had 
been manager. I do not think that this was 
enough to justify the defamation, There is 
no evidence whateyer to show that the 
defendant ever called on the plaintiff to give 
in his accounts, or that she wished him to do 
so. Considdring the connection between the 
parties, it was not very wonderful if accounts 
had not been rendered, and it never seems to 
have siruck the defendant that accounts 
Were necessarye until she wanted to appoint 







her son-in-law mookhtear in the place of her, 
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brother-in-law, and then she made -the 
plaintiff’s laches in this respect the ground 
of distinct charges of fraud and embezzle- 
ment, 

That notwithstanding the non-production 
of the account, the defendant had not been 
in any way wronged by:the plaintiff is 
proved most conclusively by the safeenamah 
given by her to him three months after his 
dismissal. - In this document, which is 
admitted to have been given, and which the 
witnesses prove to have been given intelli- 
gently aud freely, it is distinctly asserted 
that all the accounts had, been settled and 
found doyrect, and that pothing was owing 
by the plaintiff to the defendant. 

The defendant is bound by her own 
deliberate act. There is not a tittle of 
evidence to show that she was either forced 
or cajoled into filing this safeenamah, and 
the result is that three months after she had 
been making wholesale charges of fraud 
and corruption against her brother-in-law 
mookhtear, she is found wholly retracting 
those statements and giving hima full and 
complete acquittance of all demands. 

To my mind she had no just ground for 
making her former reckless charges—charges 
which the least care or enquiry would have 
shown her to be false. Had she called upon 
the plaintiff to'give in bis accounts, or had 
he neglected to comply, that would have 
been a different thing. I think that the 
plaintiff was eutitled to judgment. 

As to the amount of damages, it is 
proved that the plaintiff is a man of 
respectable family and means, but it is not 
shown that he has suffered in any way 
from the petition presented to the Moonsiff, 
The evidence on this point is altogether 
too vague and general. Still be is in my 
opinion entitled to some damages, and the 
fact that he has ludicrously over-estimated 
them is no reason why the Court should 
vot award’ what seems to be a fair equivalent 
for the injury done, 

Taking all the circumstances into considera- 
tion, the relationship between the parties, the 
fact of the defendaut being a purdanusheen 
lady and a good deal under the influence 
of others, and that the plaintiff made a 
considerable delay in bringing his suit, I 
think that an award of Rs. 250 with costs 
in proportion will sufficiently meef the ends of 
justice. If the effect of this order be to 
mike the plaintiff pay more as costs than he 
recovers as damages, if is his own fault for 
assessing, his claim at an absurdly high 
figure, 
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Kemp, J—I regret that I am unable to 
concur with Mr. Justice Glover, 


The plaintiff sues to recover damages for 
defamation of character, assessing those 
damages at Rs. 11,000. 


, Ifappears thet the plaintiff, who is the 
-brother-inglaw of the defendaut, a purda- 
nusheen Mahomedan lady, was appointed by 
her to be her am-mookbtear and general 
manager of her estates. He held that 
appointment from September 1866 to 
November 1869. 


He rendered no,accounts whatever at the 
close of each year; indeed his owy ‘witness 
Mohsen Ali states that the accounts covering 
the whole period of his employment were 
made over to the defendant by the plaintiff 
in March 1870 when a safeenamah or deed 
of acquittance was executed by the 
defendant. 

The plaintiff would have us put a very 
high estimate upon hig character, but we 
find that he was anything but prompt in 
vindicating his character, for the petition 
which contains the alleged libellous passnge 
is dated the 29th November 1869, and this 
suit is not brought until the 22nd November 
1870 ; another eight days and it would have 
been barred under the statute of limitations, 

Again, we find, that although the libellous 
passage was published in November 1869, 
it was not until March 1870 that the plaintiff 
took any steps to vindicate his character by 
filing his accounts, 

The passage complained of is contained 
in a petition to the Moonsiff informing that 
officer that the defendant had discharged the 
plaintiff from her service, and appointed 
her son-in-law in his stead. It. was 
necessary to give some reason for this step, 
and it was stated in a somewhat general” 

way that the plaintiff 


* I would refer toa deci- had not managed the 
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sion of this Court printed 
in Volume II, Weekly Re- 
porter, page 164, Mirza 
Ekbal Bahadoor and others, 
defendants, appellants, v. 
Mr. R. Solano, plaintiff, 


properties - truthfully 
and correctly, “ ras- 
teeoodooroostee,” and 
that he had acted in 


Several ways corrupt- 
` ly and in fraud of 
the defendant, “chund ture ke keyanut oo 
tusuroof amul men laya.” 

I am of opinion, looking to the con- 
duct of the plaintiff, that the defendant 
had reasonable grounds for making this 
statement, and in the absence of any evidence 
‘of malice I would tonfirm the judgment of 
the Subordinate Judge and dismiss the 
appeal with costs. 


respondent, 
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The 13th May 1873. P . 
Present: i 
The Hon’ble J. B. Phear and W. Ainslie, °, 
Judges. 


Summons— A ppeal— Notice. ' 
Case No. 174 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 22nd February 1872, 


Doolee Chund aad wthers (Plafatiffs) 
Appellants, ; 


kd 
VETSUS 


Nirban Singh (Defendant) Respondent, 
Baboo Nil Madhub Sen for Appellants. 
No one for Respondent, 


Where an appellant failed for twelve months to serve 
notice of appeal upon his respondent, the Court refused 
to allow him the opportunity to have a fresh summons 
issued and served. 

Where the party serving a notice of appeal finds 
the respondent absent from home and is told where he 
is, and yet affixes the notice to the door of his house 


: . * t@ 
such service is void and of no effect. 


Phear, J—On this case being called on 
for hearing, no one appears for the réspondent ; 
and upon a reference*to the record it is 
perfectly clear from the depositions of the 
serving peon and the person who accompanied 
him to serve the notice on behalf of the 
appellant, that no notice of appeal has been 
served upon the respondent. The service, 
if effected at all, ought to have been effected 
upwards of twelve months ago, the case 
having been on the files of the Court ever sinc 
May 1872. It is certain that.we cannot g 
on with the hearing. The only question 
whether we ought to give the appellant 
opportunity of having fresh summons issi 
and served upon the respondent. 
given some consideration to the matter, u. 
we think that we ought not {8 give the 
appellant any imdulgence of this sort. It 
was his duty to see that service was pro» 
perly effected. There was nothing what- 
ever to mislead him in the case. Hig 
own agent was present at the time when 
the service was supposed to have been 
effected: he must have knowne that the so- 
called service was absolutely void and of no 
effect at all. These very persons state that 
they were told that the respondent was not 
in his house at the time, that he was else- 
where; and were told where he was; yet 
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they ghose, to affix the notice on the door of 
, the house, and call that a good service for the 
purposes of this appeal. The appellant and 
» his advisers have had twelve months të find 
out how this matter really stood, even if they 
were ignorant of it at the first. They needed 
obly to have glanced at the depositions 
whigh were on the record to perceive that no 
service had been effected. We decline, there- 
fore, to order a fresh summons to issue. The 
consequence is that this appeal must be taken 
off the file. 


~ 


The 14tl? May 1873. 


bd ° 
Present : : 


The Hon’ble Sir Richard Couch, Kt., Chief 


Justice, and the Hon’ble F, A. Glover, 
Judge. e 


Unstamped Deeds—Secondary Evidence— 
Procédure—Special Appeal, 


Case No. 943 of 1872. 


Special Appeal from a decision passed by 

the Second Subordinate Judge of 24- 

Pergunnahs, dated the 14th March 1872, 

reversing a decision of the Additional 

| , Moonsiff of Alipore, ‘dated the 31st 
| * December 1870. 


Haran Chunder Bhooree (one of the Defend- 
ants) Appellant, 









VEPrSUS 


Russick Chunder Neogy (Plaintiff) 
Respondent. 


aboo Rash Beharee Ghose for Appellant. 
aboo Sham Lall Mitter for Respondent. 


U that it would be right for the Court to require for 
rotection of the revenue, in cases where a lost deed 
shown not to have had a ‘stamp, would be that the 
e money shoul be paid, before admitting secondary 
ence, as would have to be paid if the deed itself 
e produced. If the Court does not do that, but 
ws second#y evidence to be given of the contents of 
deed, it is not an error which affects the merits of 
decision, or a ground for a specif appeal, 


Couch, C.J.—Tue plaintiff’s case was 
at he had purchased from Dino Moyee, the 


Å 


~ daughter ofa former owner of the proper ty, 
and that she had obtained it by a gift from 


lier father, The deed of gift was not 
produced. The Lower Courts appear to have 
been satisfied that it could not be produced, 


that it was, as admitted by the plaintiff,’ 


unstamped, 
registered. 


-ang. that it had not been 


On appeal, the Subordinate Judge allowed 
secondary evidence to be given of the deed 
of gift, and it is now objected that he 
was wrong in this; that the deed being 
unstamped and unregistered, and therefore 
not admissible in evidence, if it had been 
produced, secondary evidence could not be 
received of its contents. . 

As to the objection of want of registration, 
it does not appear that it was executed when 
the Registration Act of 1864 was in force; 
so that objection cannot be taken. But the 
deed does appear to have been executed 
when the Stamp Act of 1862 was in force, 
and it *required a stamp, If the contention 
en the part of appellant is right, the plaintiff 
would be in a much worse position, the deed 
having been lost, than if he had an unstamped 
deed and produced it in Court; because, 
according to the law, the unstamped deed, 
when produced in Court, might be received 
in evidence upon paying the penalty, if the 
Court thought fit to allow it. If, when a 
deed is lost, being unstamped, no secondary 
evidence of its contents can be given, the 
law would press much more hardly than 
when if is not lost. At the utmost, all that 
it would be right for the Court to require for 
the protection of the reveuue, in cases where 
a lost deed was shown not to have had a 
stamp, would be that the same money should 
be paid, before admitting secondary evidence, 
as would have to be paid if the deed itself 
were produced. But thatis a question for 
the Court to deal with for the protection of 
the revenue. We think if the Court does not 
do that, but allows secondary evidence to be 
given of the contents of the deed, it is not an 
error which affects the merits of its decision, 
‘and which a person can take advantage 
of in a special appeal. This ground of 
appeal cannot be allowed. 

Lhe other grounds, we have already inti- 
mated, have no foundation. The second 
is :-—“ [here is no evidence, that is legal 
“ evidence, to prove such a diligent search 
“as would be sufficient for the foundation of 
“a case for the reception of secondary 
“ evidence.” That is a matter for the Judge 
to consider, and putting inethe words “ legal 
evidence” does not make it a ground “of 
special appeal. 

The third ground is that the Sybordinate 
Judge is in error in holding that the Court 
ought not to put bim (the plaintiff) to a 
strict proof of his title. It is no ground of 
appeal that the Court did not do that. The 
plaintiff has been put to such proof of his 
title as it was necessar y he should give. 
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And the fourth and last ground is that 
the Court ought not to have entered into 
the question of title before discussing the 
evidence adduced by the plaintiff, aud that this 
error has affected the decision on the merits. 
To suppose that, because the Court has 
adopted this order of discussing the evidence, 
the decisien on the merits has been affected, 
is to impute to the Judge great want of sense 
and inability to.perform his duty. The case 
has been carefully considered by him, and 
there is no ground for the special appeal. It 
must be dismissed with costs. 


= 


e—a s 
The 14th May 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


t 


Reni Suit—Kubooleut— Admissions, 


Case No. 945 of 1872. 


Special Appeal from-a decision passed by 
the First Subordinate Judge of Backer- 
gunge, dated the 12th February 1872, 
modifying a decision of the Moonsiff of 
Burris wa the 31st July 1871. 


Rooknee Kaut Roy and another (Plaintiffs), 
Appellants, 


v 


VETSUS 


Shurikutoonnissa Bibee and another 
(Defendants) Respondents. 


Baboo Kashee Kant Sen for Appellants. 
Baboo Rash Beharee Ghose for Respondents. 


In a suit Yor arrears of rent where plaintiff failed to 
prove the kubooleut which fixed the amount of rent, and 
there was no evidence to show that he was entitled to the 
rate at which he had estimated it, the Judge was HELD 
to have done right in taking the amount which was 
admitted by the defendant to be due as rent, 


= ij t 


. | of this appeal, 


Ob, dic.—It is unreasonable to hold that, because a , \ 
plaintiff ih such a case has been guilty of setting ap a 
forged kubooleut, he should be obliged to bring a fresh 
suit t8 recover an admitted balance of rent, : 

Couch, C.J.—Tur suit was brought to , 
recover arrears of rent from 1274 to 1276, 
the plaintiff claiming a balance of Rs. 222-7 
for principal, and Rs. 70-9 for interest, 
making a total of Rs, 293. 

The judgment of the Subordinate Judge 
which is appealed from is not altogether 
clear, and it might at first sight appear that 
he had held that, becaugp a part ofethe land 
had been washed away and it could not be 
shown ewhat the quantity was, the, plaintiff 
was entitled to receive the rent which was 
admitted by the defendant; but his decision 
was really founded upon the plaintiff having ~ 
failed to prove the kubooleut wMich fixed “the 
amount of rent; and he has stated that there 
was no evidence on the part Of the plaintiff 
which would show that he was entitled to 
the amount at the rate he had estimated it at. 
Under those circumstances the Judge was 
right in taking the amount which was 
admitted by the defendant to be due as rent. 

We must say we do hot concur in thosee 
cases, if, as is said, there are any such, which 
have decided that where a man sues for 
arrears of rent as due under a kubooleut, and 
the defendant denies thé kubooleut, but admits 
that a certain amount of rent is due to the 
plaintiff, if the plaintiff fails to satisfy the 
Court that the kubooleut is a genuine one, 
the suit is to be dismissed altogether, and 
thate the plaintiff is to be obliged to bring a 
fresh suit to recover the bulance of the rent 
admitted to be due. We think if would b 
unreasonable to hold that, because he h 
been guilty of setting up'a forged kuboole 
he should be obliged to bring a fresh suit 
recover an admitted balance of rent. - 
think, in this case, the plaintiff is entitled 
recover the balance which was admitted. 

Then what sum was admitted to be di 
The defendant's admission was th&t Rs. 123 
remained due &om him to the plaintiff, b 
in making that the balance he took credit fo 
Rs. 100 which he said he had paid. It i ig > 
found that he had not paid the Rs. 100, an 
therefore if his admission be taken with thier 
he is really shown to be indebted to tht 
plaintiff for rent in the sum ef Rs. 223-8 8s 
That is the sum for which a decree ought te 
have been given by the Lower Appellatti, 
Court. The decree must be altered accor 
ingly. Each party must pay his own costă 
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The 14th May 1873. 


Present : 


° The Hon’ble J. B. Phear and W. Ainslie, 


Judges, 


Joint Property—Presumption of Hindoo Law—~ 
Onus Probandi—How to rebut the Presumption. 


Case No. 191 of 1872. 
d 


Regular*Appeal from a dectsion passed by 
the Additional Judge of Tirhoot, dated 
the 15ih March 1872. 


Bholanath Mahta and another (Plaintiffs) 
Appellants, 


è 
VETSUS 


— Ajoodhya Pershad Sookool and others 
(Defendants) Respondents, 


Baboo Hem Chunder Banerjee for 
Appellants, 


7 a 
Baboos Doorga Doss Dutt aud Boodh Sen 
Singh for Respondents. 


1 The presumption of Hindoo law that all property 
eld by any member of a joint family during the time the 
mily is joint isa disputable presumption and must have 
oundation of fact to rest upon. It cannot alter the onus 
ich lies on a plaintiff to make out his case; but only 
him in proving it. An enquiry into the source of 
urchase-money with which the property in dispute 
obtained, though the best possible, and probably a 
‘lusive means, of rebutting the presumption, is not 


mly means allowed by law for doing so. 
® 


‘hear, J.—In this suit tl® plaintiffs seek 
cover possession of two-thirds of 8 annas 
. f the entire 16 annas of a certain saltpetre 
& wn with lands and appliances belonging 
ti to. They state their claim as fol- 
lo. }—“ That Sheeb Newaz Mahta, father 
“0, fefendants second party, and Birj Lall 
“Mi ita, father of your petitioners and 
‘“ del ndant third party, were two uterine 
“ brothers, living in commensality. That 
“ after the deaths of your petitioner’s father 
“ gndfather of defendant second party, your 
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“ petitioners and defendants second and third 
*‘ parties all along lived in commensality 
‘‘and.in one and the same house as before. 
“That the disputed property, as also other 
& properties) moveable and immoveable, 
€ continued to be acquired while their 
“ families remained joint; that accordingly 
“each of them held the saltpetre godown - 
s and houses situated in Kasba Mozufferpore 
“and Mahadeo Dutt, and monzahs, villages, 
“ gardens, &c., and appropriated the proceeds 
“ thereof jointly ; and therefore out of the joint 
“ property acquired in a coparcenary state, 
‘8 annas are the share of the heirs of Sheeb 
“ Newaz, Mahta, and the, other 8 annas are 
% the share of the heirs of Birj Lall Mahta ; 
“that each of them all along continued in 
“ possession of his respective shares.” 


The plaint then goes on to state that 
notwithstanding this, the property which is 
the subject of claim “ was sold by. auction, 
“on account.of a personal debt of Shumrun 
& Lal Mahta, debtor, in execution of a 
“ decree of Mr. Lingham, on the ground of 
“ auction-purchase of the exclusive right of 
“ the said Shumrun Lall Mahta, one of the 
“sons of Sheeb Newaz Mahta ;” and in this 
way the plaintifs have been deprived of 
their sbare in the property. 

The ‘essence of this cluim obviously lies in 
the allegation that the property which is the 
subject of suit, was joint family property 
belonging to the plaintiffs and to the 
execution-debtor of Mr. Lingham together 
with others, and that so far at any rate as 
regards the share of the plaintiffs in it, if 
has been alienated without authority. 

In the argument of ‘this case, very great 
stress indeed has been laid upon the doctrine 
‘of presumption in favor of the plaintiff's 
claim: the argument was even stretched so 
far as this assertion, namely, that it was not 
necessary for the plaintiffs to prove any 
facts in order to launch their case. They 
had alleged that the property was the joint 
property of themselves aud other person 
living together as „joint Hiodoo family, and 
it consequently lay ppon the defendant to 
show that the property was not in this 
predicament. : 

I shall come presently to the evidenca 
which is on the record, adduced both on the 
part of the plaintiff and of the defendant. 
For a moment I will direct my attention to 
some of the authorities which have been 
quoted in support of the position which the 
plaintiff’s pleader thus took up. There has 
been, no doubt, some conflict of opinion in 
this Court as. to the mode in which, or the 
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extent ‘to ‘which, the doctrine of Hindoo 
Jaw relative to the presumption to be made in 
regard to Hindoo property is to be applied. 
‘One of the cases in which the doctrine in 
question was applied is reported in‘ the X 
“Weekly Reporter, -page 198: and some 
importance was yesterday in course of 
the argument before us, attached to 
the fact that a Division Bench of this 
Court ‘has lately pronounced the decision 
which was passed by the earlier Division 
‘Bench in that case to be erroneous in law. 
A. report of the later case, which is printed 
"in the XIX: Weekly Reporter, page 178, was 
referred to in onder to show this. “In the 
‘report there given the passage occurs 
‘There is one more ‘ease which ‘I must 
“notice that is directly opposed to the 
‘decision of the Privy Council. It is 
“reported in I Bengal Law Reports, page 164, 
“Appellate cases, and also in X Weekly 
“Reporter, page 198, With every respect 
“for the learned Judges who pronounced that 
“decision, I feel obliged by the superior 
“authority of the Privy Council to differ 
“from it. The law laid down by theJudicial 
-*Commitiee in the case in XII Moore’s 
“Indian Appeals* does not appear to: have 
€ been presented tothe learned Judges. Pro- 
“bably if it had been, they would, whatever 
“their own opinion might ‘be on the subject, 
“have considered that they were bound to 
“follow it.” 
It is I think for many reasons somewhat 
-unfortunate that one Division-Bench of this 
Court should have found itself obliged to 
express its opinion with regard to the decision 
of another Division Bench so strongly as to 
‘amount to saying that that decision was 
-wrong in law. One reason is that no doubt 
such a statement must necessarily have the 
effect of making the parties who were affected 
“by the former decision dissatisfied with the 
determination of the matter which then fell 
“to be determined; and at the samg time- the 
second Division Bench has no authority to 
disturb the decision of the first, neither -is-its 
Opinion as to the prepriety of that decision 
necessarily better than that of the Bench 
which passed it? And as it is not generally 
expedient, so also it is not usual, and I must 
say also with the greatest deference for the 
learned Judges who delivered the later judg- 
ment that I cannot see that it was necessary 
in this -particular instance for a Division 
-Bench to make a, statement going quite so 
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far as that of -which I am speaking. , I feel . 
myself bound ver y reluctantly to commtent, 
to the small extent -which I propose to 
comment, upon this passage, because it fell, 
to me to express the opinion of the Division ° 
Bench which was.passed in the earlier of e 
the two cases. It may be that in the words 
which I-then used, there is an unnecessarily 
broad: statement of that which the law 
required the plaintiff under the circumstances 
of that particular case to establish before he 
could succeed” 1a his ‘suit, a statement which . 
may possibly be ‘in some of its particulars 
erroneous, though I dawnot feel my%elf called 
upon at present even to eonsider whether it 
was sô or not; but however this may be, it 
is now I think incumbent on meas a duty 
to the parties concerned in that case to say 
that, ‘having carefully reconsidered that 
decision with the light which The judgment 
reported in Volume XIX, ‘Weekly Reporter, 
page 178, may have thrown upon the matter, 

I am still of opinion that the original decision =| 
was a perfectly correct decision in law. I 
think that on the solitary fact which was 
before the Court in that-case, resting solely ` 

on sn admission made in the defendants 
written statement, it was impossible for this 
Court ‘on special appeal to do otherwise 
than declare thatthe decision which the 
Subordinate Judge had come to was a 
perfectly good decision in that cause. And if 
‘is not an immaterial error (an error apparent 
in the copy of the judgment which is given 
in the 19th Volume of the Weekly Reporter) 
to suppose that the Division Bench in the 
first case had not before it all the, ther 
existing authorities. It was not possib) s 
that the judgment of the Privy Couns l 
which is reported in 12 Moore’s Indj” 
Appeals* and to which so much weight 
been attributed by the second Divi 
Bench, or that the law which is suppose 
have been Inid down thereby, could 
been presented to the former Division Bene 

for the simple reason that th judgment ee 
the Privy Council was not adiivered until: 
1869, whereas*the decision of the Divisions 
Bench which is in question was passed 2, .0 
1868. And further it did certainly happgn Si 
to be the fact that the view of the law which 

is expressed in the 12 Moore’s Indian 
Appeals, page 540,* was precisely the view 
which the Judges of the Division Bench took 

and by which they intended to be guided. 
This I think is quite manifest on the face 





oT 


s 


«12 W, Ru P. C21. 


1873.}, 


E 
Civil- 


THE WEEKLY REPORTER. 


Rulings.. 6% 





of the judgment itself, It is ‘perhaps super- 


l fluaus’ to add that the enunciation of the 


Jaw in*the 12 Moore’s. Indian Appeals, 
page 540, which has been made so mucls of, 
is not in any. degree a new statement ‘of the 
law. Indeed it can hardly. be said with 
correctness that any law was there laid down. 
Tke words of the Privy Council, as reported, 
are :—“ The normal estate of every Hindoo 
“family is joint. Presumably, every such 
‘family is joint in food, worship, and estate. 

“In the absence of proof of division 
“such is the legal presemption ; but the 
“‘membews of the faily may sever in. all or 
“any of these three things.” 

In these words, obviously, a-simple refer- 
ence was made to that which was generally 
acknowledged to be the state of the law, 
merely for the purpose of going.on, as the 
Prity Cound presently does go on, to show 
that in that particular instance the rule of 


presumption id not apply ; not for the] 


purpose of pointing out how. it should be 
applied. 

I cannot help thinking that in many of 
the cases in which this particular rule of 
presumption has been made of singular 
amportance, it has been forgotten that the 
object of the law in directing that a disput- 
able presumption of this kind should be made 
is simply to supply the place of evidence 
which. is otherwise “wanting in the case. 
And obviously a presumption by its very 
nature must-have a foundation of fact to 
rest upon: if is, I understand, because 
certain facts are proved or established that 
an additional fact is presumed to exist, 
although there is no other evidence foy or 
against it. ‘And the reason,.I suppose, for 
presuming it in. the case of a disputable 
presumption, generally, is that if the proved 
facts exist, the existence of the presumed 


‘fact accords better with ordinary experience 
of the actual state of things than its non- 


existence. The presumption in truth is 
simply made because it is considered to afford 
a safe rule*for the ascertainment of a fact 
Without other evidence of ié from a set of 
fitcts, which are proved. 

So that the rule of presumption of which. 
We are speaking cannot alter the onus which 
lies on a plaintiff to make‘out his case: it 
only aids him in proving it. 
of the rul, if it is applicable, he must make 
out all the facts necessary to his cause of 
action just as the plaintiff must do so in any 
other case. 

Now, here, what is the set of facts which 
are in any degree proved on the side of 


With the help. 


the plaintiff ? At most it is this,—that the 


plaintiff and the defendants 2, 3, 4, 5, and 7 
were members of.a joint family ; that this 
family had certain property ; that amongst 
other properties, the godown which is the 
subject of the suit was one item, but 
that-it was not ancestral property ; that this 
item of property was bought in the name of 
Shumrun Lall while the family was joint ; 
that after this event the family separated, 
and each of its members carried on his 
business separately ; that the business which 
Shumron Lall carried’ on was a saltpetre 
business, and that this godown was used by, 
him exeolusively in his saltpetre business, 

, That i$ the case presefited on the side of 
the plaintiffs. It is said that, even if the 
plaintiffs cannot succeed in this case without 
proving any facts at all, as it was at first 
contended that they could, these facts are at 
any rate sufficient for them. 

I think it may be useful here to read a 
passage from a judgment of the Privy 
Council* to which I referred yesterday, but 
which I had not then at hand fur the 
purpose of quoting. The passage is as 
follows :—The judgment was delivered on the 
27th March, the last of the Privy Council 


judgments which have yet been reported to 


this Court. The question in that case was- 
a question relative to the right, title, aud 
interest of one Ram Soondur Sen. The 
passage which I desire to read is this :—“ It 
“ is not disputed that Ram Soondur wasa 
“ member of this joint and undivided family. 
“ The status, however, of the family was 
“ peculiar, Mr. Justice Loch says (and 
‘neither party has disputed the accuracy 
“of the description), ‘ The evidence of the 
“ ¢witnesses and of those members of the 
“family who have been examined clearly 
“ ¢shows that though the family were joint 
‘© in food, and at particular seasons of the 
“ ¢vear lived together in the family dwelling- 
“ € house at Koredea, they also had separate 
“‘* dealifgs and funds of their own. The 
* ¢ facts thus brought to our attention render 
“sit impossible for us to look upon the 
« family as a jointeHindoo family in the 
“ ‘ordinary sense of the térm, that is, as a 
“¢family having all things in common ; all 
“ *aequisitions being made from the joint 
“funds of the family, and all members 
“being entitled to share in the Benefits of 
“any property held in the name of any 
“member of the family. It is clear to us 
“Sfrom the evidence that, while the family 
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““*have some ancestral property in joint 
& “possession, some of the members‘of the 
“¢family acquired separate property from 
“ * their own funds and dealt with it as their 
“‘own without reference to the other 
“members of the family?” The Privy 
Council go on to say :—* Such a state of 
‘“ things may in their Lordships’ judgment 
“ be fairly held to weaken, if not altogether 
“to rebut, the ordinary. presumption of 
“ Hindoo law as to property in the name of 
“one member of a joint family; and to 
“throw upon those who claim, as joint 
* property, that of which they have allowed 
“their coparcener, trading and itcurring 
“liabilities on his separate account, te 
“ appear to be the sole owner, the obligation 
“of establishing their title by clear and 
“ cogent evidence.” 


It is quite clear then that the Privy 
Council in the case which I have just cited 
were of opinion that the presumption of law 
which has in the present case been appealed 
to may be qualified by the circumstances 
even of ‘the case which is put forward by the 
plaintiff. ‘ 


To some extent it is apparent that the facts 
with reference to which their Lordships’ 
observations were made do, in very material 
particulars, resemble the case which is before 
us now. It appears to me then that taking 
the plaintiff’ case as it stands on the 
record, the presumption which the plaintiffs 
ask us to make in their favor is, to use the 
language of the Privy Council, very much 
weakened indeed, if it is not absolutely 
rebut ted, by their own facts. 


Then on turning to the side of the 
defendant, I find there evidence which 
makes it clear beyond all doubt in my mind 
that the property which is the subject of the 
suit was- acquired by Shumrun Lall by 
purchase in 1862, probably no doubt at a 
iime when according to the plaintiff’s facts 
of the case, the family was joint ; but that 
it was bought and paid for by Shumrun Lall, 
apparently, so far as the vendor could 
perceive, for his own purposes ; that it was 
used by him along personally from that time 
forwards; that he paid rent for it to a 
Gossain or head of a certain religious 
establishment which had a right to receive 
the rent, Sr part of the rent, until the time 
when the final alienation which is complained 
of took place in February 1871. In the 
meanwhile, namely, in May 1868, the 
property had been mortgaged by Shumrun 
Lall to Mr, Lingham in order to secure a 


e `’ * 
e ' 


debt of his own; and somewhere , about 
1865 of 1866 before this mortgage was 
effected (at any rate according to the 


plaintiff’s own witnesses) the separation of. 


the family, which I have already mentioned, 
took place, 
notwithstanding these facts still going on ïn 
the hands of Shumrun Lall, used by him for 
the purpose of his separate business, and 
sold in execution of the deeree which 
Mr. Lingham got over it, and in this manner 
transferred to the principal defendant. 

Í do not hesit&te to say that upon this 
evidence I am® perfectfy Satisfied® judging 
from that which occurred after the period. of 
separateon of the family, as well as from that 
which occurred hefore, that this property 
was Shumrun Lall’s own separate property, 
and that the plaintiffs had no share what- 
ever in it. If it is urged, as Was put to us 
during the argument, that all these facts 
avail nothing against the presimption which 
the Hindoo law directs the Courts to make, 
I feel bound to say that this proposition is 
so far as I understand the law entirely 
erroneous. It would be an absurdity in my 
mind to maintain that the disputable presump- 
tion which bas for its purpose the ascertain-* 
ment of an actual fact should be allowed to 


override the strongest possible evidence 


negativing the existence of that fact. 

It has been pressed fpon us that the only 
mode of rebutting this presumption which 
is allowed by law is to enquire where the 
purchase-money came from,—and to be guided 
solely by the result. If this be so, the 


defeadant in a case of this kind is by the law ’ 


gratuitously confronted with a difficulty, 
which is in most cases almost insuperable 
No doubt, wherever such an enquiry cane 
pushed and a satisfactory answer to , it 
arrived at, it does offer the best possible 


means of ascertaining the actual state of ` 


relevant facts. But I altogether dissent, 
from the argument which bas been pressed 
upon us to the effect that no other course 
can in law be pursued for the purpose of 
meeting the resumption, Two or three 
judgments, one of them certainly of the 
Privy Council, were no doubt referred to ig 
support of this argument, Butit seems té 
me, without going back to the words which 
were actually used in those judgments, that 
this particular mode was in 10 “case laid 


‘down as the only mode in which the 


presumption could be met; it was simply 
spoken of as being a very useful and a very: 
satisfactory mode wheneves it could be 
effectively pursued, In the very last case, - 
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- which, I bave already referred to, of the! occupation and enjoyment of the godown. 


+ 


Privy Council’s judgments, their Lordships 
say :— Ët need hardly be observed that, on 
“ tho trial of the issue now under considera- 
‘“ tion, the principal fact to be ascertained 
“was the source from which the purchase- 
“money of the property in question was 
“dexived, ĉe, whether it came from the 
“common family chest at Koredea in 
“ Beerbhoom, or from the separate funds of 
“ Ram Soondur employed by him in carrying 
“on his business, admitted to be separate, 
“at Khagra neaf MoorshdJabad.”. A good 
deal of etidence beayjng on the affirmative or 
negative of that fact seems to have been 
adduced by both sides. Therefore, ag there 
was such evidence existing and available in 
that case, no doubt, it was a very useful 
mode, probably the only proper mode, of 
meeting the®presumption. And probably, 
also, whenever the disputing parties are 
members of thé same family, evidence upon 
this point may be reasonably expected. But 
wheu, as in the present case, the defendant 
is a stranger to the family, and his vendor 
tacitly takes part with the plaintiffs, it is 
absolutely beyond reason to require that the 
defendant, so- situated, should give evidence 
as to whence the original purchase-money 
cime. And to the best of my' judgment no 


v 


———~ecision which we are, bound to follow lays 


l 


` that this criterion is indispensable. 


ippears to me, then, on the whole, that 
nght to find no difficulty whatever in 
uining this suit upon the evidence 


ied for the reasons which I have 
ted that the judgment of the Lower 

is quite correct, and therefore I would 
di, fe the appeal with costs, 


) finslie, J.—It appears to me that, on the 
ev) lence in this case, the plaintiffs have not 
su ‘ceeded in establishing that this property 
waz ever enjoyed by them as part of the 
joint family property. In 1862, when this 
property was acquired, the family no doubt 
was a joint undivided famiy ; and it may 
be of course that Shumrun Lall who conduct- 
eg the business of the godown was conduct- 
ihg it as manager for the whole family. On 
the evidence I think itis quite clear that 
nobody but Shumrun Lall has ever taken any 
part in the ‘conduct of the business, in 
paying the rent, or doing any other aet 
which may be evidence of ownership. Then 
about the year 1866 there was a separation 
in the family, eand after that separation 
Shumrun Lall continued in sole charge 


k 
N, A has been laid before us. I,am 
{ 


e 


And in 1868 he entered into that transaction 
which has led to this suit. If, after the 
separation, Shumrun Lall is to be taken still 
to be the manager of the family as before, 
it seems to me that the plaintiff was bound 
to give evidence of the arrangement with 
regard to the property that was entewed into at 
the time of the separation ; and that in the 
absence of that evidence (whatever might 
be done for the period up to 1866), we 
cannot assume that Shumrun Lall any longer 
represented auy person except himself, 
There is absolutely no evjdence as to the 
conditiohg on which the family separated, or 
os to what property they had at date of 
separation, how it was divided, and how 
it was held afterwards. It appears to me 
that on this state of facts, we ought to hold 
that Shumrun Lall since the time of the 
separation has undoubtedly been occupying 
this property as his own. And having found 
this fact, I think that we are not only at 
liberty, but we are obliged to apply it to the 
issue which was raised, namely, whether 
at the time of the acquisition of the property 
it was acquired for the whole family, or for 
Shumrun Lall separately. The appellant 
relies upon a presumption of law, that all 
property held by any member of a joint 
family during the time the family is joint, is 
the property of the joint family. But that 
presumption is one which is capable of being 
rebutted ; and it seems to me that this 
unexplained fact that the whole of this 
property after separation came into the 
hands of Shumrun Lall alone, is evidence 
sufficient to rebut that presumption. 

With reference to the case that was cited 
from the VIII Weekly Reporter, which was 
said to have laid down as a rule that it was 
absolutely necessary to prove the source of 
the purchase-money, I would observe that 
where it is possible and where there is 
evidence on that point, it is no doubt a most 
important fact. If in any case it can be 
determined in at alla satisfactory manner, 
it would probably be conclusive. But where 
no evidence whatever is giyen on that point, 
I do not think that the Court is bound to 
reject other evidence which may bear upon the 
merits of the case: if this were done, most 
serious injustice might, as pointed gut by my 
learned brother, be done in almost every case 
where the parties who can furnish the 
necessary evidence to prove the source of 
the purchase-money havé a strong interest 
in combining to withhold it, I concur ia 


dismissing this appeal. 


* . * 
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- , The loth May 1872. 
Present: 
The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Ejectment- Lease by Co-sharer—Right of Occu- 
- pancy. 


Case No, 126.0f 1872. 


Regular Appeal from a decision passed’ by 
the Subordinate Judge of Tirhoot, dated 
the 11th Marchel872. z 


Mr. Hamilton, Mookhtar on the part of 
Messrs. Gisborne and Co, (Defendants) 
Appellants, 


Versus 


~" 


Rajah Rughoo Nundun Singh Bahadoor 
(Plaintiff) Respondent. 


Mr. R. T. Allan and Baboo Chunder 
Madhub Ghose for Appellants. 


Messrs. R. E. Twidale and C. Gregory for 
Respondent. 


In a suit by a co-sharer for ejectment of a lessee wHo 
was holding over after the expiration of his lease at the 
end of 1275 and after sufficient notice, defendant pleaded 
a pottah from plaintiff's shareholder under which he 
was entitled to remnin to the end of 1282: 

Herp, thatas defendant’s occupation and enjoyment of 
the land to the end of the year 1275 had been by virtue, 
and under the authority of two separate leases granted 
by each shareholder, each co-extensive with his share 
only, and as that granted by plaintiff had expired in 1275, 
defendant had not had exclusive enjoyment of the pro- 
perty as tenant by virtue of the other lease. And though 
the other co-sharer had granted anew lease when the first 
lease expired in 21275, yet as plaintiff refused to da so, 
and has ever since treated defendant as a trespasser, 
defendant had no right of occupation so far as regarded 
plaintiff's share, 


Phear, J—Ar first we were disposed to 
think that the defendants had shown a 
holding over after the expiration of the lease 
in 1275, and that he plaintiff had not proved 
that that holding over had been terminated by 
sufficient notice, and so made out that the 
contingency had happened upon which he 
was entitied to bring this suit. No doubt 
the defendant has been in the beneficial 
occupaficy of the land since 1275, that is for 
a period of three ‘or four years after the 
expiration of the lease from the plaintiff, and 
before the date of the suit, But it has now 
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been made to us satisfactorily clear thatthe . 


plaintiff | fid promptly upon the expiration of 
the lea > in 1275 claim all the lahds, and 
was*on 


i stopped from taking active measures , 


for repossessing himself of the land by*the °* 
interference of the. Magistrate, and on. that , 


occasion Mr. Hamilton on behalf of the 
factory did admit that his holding under 
the Jease of 1274 was come-to an end, and 
did further make an offer to continue on so 
far as the present plaintiffs share was 
concerned under entirely new terms. We 
think that the lease which e&pired in 1275.is 
unmistakeably of a middle "tenure eharacter, 
while the terms which were offéred by 
Mr, Hamilton on the occasion which we have 
referred to were purely ryotee terms. This 
being so, we can come to no other couclusion 
than that Mr. Hamilton admitted that at that 
time he had.no right of holdin® these lands 
so far as regards the share of the present 
plaintiff; that he desired to%be able to hold 
them and sought the commencement of 
another tenure. But the plaintiff refused, 
and from that time forwards till the time of 
bringing the suit persistingly refused to have 
Mr. Hamilton. as his tenant, or.to acknowledge 
him as his lessee on any terms. In_othere 
words, from the expiration of the lease in 
1275. till the date of bringing the suit, tt 
seems to us now clearly made out that the 
defendants were trespassers upon the land 
from which the plaintiff seeks to eject them 
so’ far as regards the plaintifi’s share. There 
is, therefore, nothing on: that ground, to 
prevent the plaintiff from claiming 
repossession of tlie land: 

It was, however, argued on behalf of the: 
defendant that notwithstanding the lease 
which. terminated in 1275, the defendant 
had really been occupying the land as a ryot, 
and had by lapse of time acquired the right 
of occupation under the rent law. 

It appears to us that almost everything: 
in the evidence is against this contention. 
The terms of the lease itself are: certainly 
so ; the evidence of the plaintiffs. witnesses, 
if it can be tru@ed at all, is also against it ; 
and then there is the offer of Mr. Hamilton 
which we have already referred to, ang 
which is in itself pretty nearly conclusive off 
the point. We think that there is really no 
ground for holding that the defendant has. 
acquired a right of occupation. tinder the 
rent law to this land. 

There is but one other ground upon which, 
the defendant has contended that he is. 
entitled to resist the plaingff’s claim. He 
says that whatever may be the case as: 


* 


the . 


€ 
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regards the plaintif himself, he has been let 
inte enjoyment of this land by the plaintiff’s 
co-sharer ; that he has continued in the use 
~ and occupation of the land for a great 
number of years in this way, and that he 
has at this very time a pottah from the 
eé-sharer under which he is entitled to 
rempin where he is until the year 1282. He 
‘urges on this state of facts that the plaintiff 
cannot turn him out of possession, And in 
. support of this argument he has referred to 
a decision of a Division Bench of this Court, 
reported in XIV Weekly Reporter, page 
183. Iwthe covfrsegf the judgment which 
was delivered in that case ib was said by the 
learned Judge who deliverefl the judgment :— 
“I do not know of any authority which says 
“that one part-owner can, when the land is 
é held jointly aud there has been no partition 
“of it, insig&® upon a person who has been 
“holding under the other part-owner for 
“‘ sixteen or se¥enteen years being turned out, 
‘and the possession of the land being given 
“up to him.” 
It appears to us that this passage does not 
in truth favor the defendant, because the 
„State of facts contemplated in that judgment 
eis in no degree parallel to the facts of this 
case. If the present defendant could satisfy us 
that one co-sharer had put him into exclusive 
possession of the joint property, and main- 
‘tained him.in that possession for sixteen or 
seventeen years, or we will even say for a 
lesser number of years, say six or seven-years, it 
is more than probable that weshould not, unless 
this fact itself were very clearly explained 
\ away by him, think that the plaintiff had made 
‘outa tight to turn the defendant out of posses- 
sion, because if might well enough be that 
the joint property was as between the sharers 
n of it enjoyed in such a way as gave one 
co-sharer the right to give exclusive posses- 
sion to a tenant of a certain portion of it. 
The fact that such au exclusive possession 
' had been in that-way obtained and enjoyed 
® for a long period of years would as against 
the other co-sharer have the effect of throw- 
ing upon him the burden “f showing that 
his co-sharer had not in fact the right as 
‘ggainst him to give thatexclusive possession. 
"Hore, as regards that point, the case we may 
‘say is wholly different. The defendant has 
not had exclusive, possession of the land 
which is *theesubject of suit by virtue of and 


under the authority of the plaintiff’s co- 


sharer only. On the contrary, the occupa- 
tion and enjoyment which he has had of it 
up to the end of the year 1275 was by 
virtue of and under the authority of two 


~ 


separate leases granted by each co-sharer, 
each co-extensive with his share only. One 
of those leases—that given by the plaintiff, or 
rather by the plaintifi’s predecessor—expired 
in 1275; and from that time till the date 
when the suit is’ brought, the defendant 
certainly has not had exclusive enjoyment of 
this property as tenant by virtee of the 
other lease. The other co-sharer, no doubt, 
granted a new lease at the time when’ the 
first lease expired in 1275, but the plaintiff 
refused to do so, and from that time hag 
been continually treating the defendant 
as a trespasser. If we, held that the 
continutyg on under bhe circumstances 
which have been disclosed in this case, wasa 
quiet possession of the whole land under the 
authority of the lease of one co-sharer only, 
and that tbat was a sufficient authority to 
justify the exclusive possession, we should 
really go to the length of saying that one 
co-sharer could by letting the land to a tenant 
exclude his co-sharer entirely from the 
possession of it notwithstanding his most 
earnest efforts to the contrary. And this 
would be a very long way further we think 
than this Court has ever before gone. ‘Thus 
if seems to us that the authority which has 
been referred to is truly no authority whatever 
in support of the position which the defend- 
ant takes up. Then we bave it simply 
standing thus, namely, that so far as regards 
the plaintiff’s share, which has now relative 
to his co-sharer become exclusive iu the pro- 
perty which is the subject of suit, the defend- 
ant has no right of occupation whatever 
under any lease, written or parol, express or 
implied ; but he has in truth, as far as the 
plaintiff is concerned, been a trespasser ever 
since the year 1275. Consequently the plain- 
tiff has a right to succeed in this suit. 

The Lower Court has decreed possession 
of all the lands to the plaintiff with the 
exception of 5 beegahsin plot No. 28 upon 
which if seems that the pucca building of 
the factory stands, and with regard to which 
it has been decreed that the defendant may 
hold and occupy as a tenant at a fair aud 
equitable rent. There hasbeen no objection 
raised to this part of the decree excepting so 
far as Mr. Allan says that that portion of 
the land is held on a mokururee tenure. But 
if turns out that there is no evidence on the 
record to support that contention. An applica- 
tion was made to the Court below to allow 
an alleged copy to be taken of a mokururee 
lease ledgered in the régister as evidence 
of this tenure. But the application was 
refused. It seems to us, as far as we have 
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means of judging on the point, that the 
application was rightly refused. At any rate, 
we have not got any means whatever now 
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“alleged by the plaintiff was a figtitions . 
“ transiction which did not give her any réght 
“to the property in question.” I understand 


by that that there was no sale at all, that the, 
instrument of sale was merely colorable, and ® 
that what purported to be a conveyance of . 


before'us upon this point, And, consequently, 
the objection to this part of the decree upon 
that ground we think wholly fails. 


We think, therefore, on the whole, that 
the appeab must be dismissed with costs. 


The 15th May 1873, 


Present ; « 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble F, A. Glover, 
Judge. 


Fictitious Sales—Right of Action. 
Case No. 1025 of 1872. 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 28rd 
April 1872, affirming a decision of the 
Subordinate Judge of that district, dated 
the 16th January 1871. 


Bibee Tamaoonnissa (Plaintiff) Appellant, 
VETSUS 


Woojjulmonee Dossee and others 
(Defendants) Respondents. 


Baboo Bungshee Dhur Sen for Appellant. 


_ Baboo Bhowanee Churn Dutt for 
Respondents. . 


b 
In the Courts in India, when a suit is brought to 
recover property, it ought to be brought by the real 
owner, and pot by a person who claims to be owner by 
' virtue of a transaction which is found not to be a real 
one. 


Couch, C.J.—Tue Subordinate Judge 


says :—“ I am of opinion that the purchase 


the property was not intended to operate‘as 
such, 


Then the Judge says :-—* The only ques- 
* tion to be decided in the present appeal is 
“ whether the gale to the plaintiff by Kinoo 
“ Moolla and others wasa bond fide one, 
“or whether it was, as held by the Subor- 
“dinate Judge, fraud@lent and éollusive.” 
He changes the language. It is to. be 
regretted that he was not more precise. 
But another part of his judgment contains 
this passage :—“ Had the sale been a bond fide 
“ one and a real conveyance of fhe property 
“made for money received, it is quite 
“impossible that the vendoys would have 
“ made mistakes as to the place where the 
“deed was executed and the amount of 
“money paid to them.” That shows I 
think that he was considering the case, 
notwithstanding he has used the words fraudu- 
lent and collusive, in the same way as the 
Subordinate Judge did, and considering 
whether this was a real sale or not. He has 
found that it was not areal sale, taking the 
same view of the transaction as the Sabor- 
dinate Judge. 


Then can the plaintiff maintain this suit 
when it is found that there was really no - 
sale to her, that all that took place was the ’ 
preparation of a paper which professed to be ’ 
an instrument of sale, but was not intended 
by the parties to have any such effect. I 
think in the Courts in India, where a suit 
is brought to recover property, it ought to be 
brought by the real owner, and not by a. 
person who claims to be owner by virtue of a 
transaction which is found not to be a real 
one. 


The objection now taken whioh arose upon 
the judgment „0f the Subordinate Judge, 
that it is immaterial whether in the present 
suit the transaction was real or not if the 
vendor admitted that he did sell, ought f& 
have been raised dn the appeal to the Judge. 
I do not think that, even supposing it was 
an objection of any weight, sveeought to 
allow it to be raised now. 


The appeal ought to be dismissed with 
costs. 


Glover, JI concur, 
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The 15th May 18738.. 


b ° A 
Present: : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice,.and the Hon'ble F. A. Glover, 
Judge. 


Issues—Review— Costs—Special Appeal.. 


Case No. 1028 of 1872. 


Special Appeal from a decision passed by 
the Officiating ubordinmate Judge of 
Chittagong, dated the ist April 1872, 
reversing a decision of the Moonsiff of 
Sathaneah, dated the 13th February 
1871.. 


Rafngutty @armah (Plainti£®) Appellant, 


VETSUS 


z Abdool Ali and others (Defendants) 
Respondents. 


Baboo Bykunt Nath Pal for Appellant. 


Baboo Aukhil Chunder Sen for Respondents. 


Where a plaintiff rests higcase on a mortgage as well 
as upon a deed of sale, and tails in that part which rests 
upon the deed of sale, he is entitled to what the 
mortgage would give him if valid. 

Where a plaintiff applying to the Lower Appellate 
Court for a review neglects to point out an omission, he 
is not entitled to the costs of the special appeal which 


is necessary to have it corrected. 
+ 


Couch, C.J.—THE plaintiff rested his case 
upon a mortgage as well as upon a deed of 
ssle, the mortgage being admitted to be made 
before the sale under which the defendaut 
elaims. It is necessary in order to dispose of 
the plaintifs case to determine whether there 
was a mortgage as he alleged, because if 
„there were, although he might fail in that 
part of the cese which rested upon the deed 

-. of sale, he would be entitled to what the 
mortgage would give him. The Subordinate 
Judge has dismissed his suit entirely without 
ting any notice of the question whether 
there was a mortgage, * Thecase must there- 
fore be remanded to the Lower Appellate 
Court to try „the question whether there 
was a valid mortgage such as ‘the plaintiff 

. alleged. If it finds that there was, it will 

- pass a decree in favor of the plaintiff accord- 
ing to the right given by it; if not, the suit 
would be properly dismissed. 


As to the costs of this appeal, the plaintiff 
ought, when he applied for a review, to have 
pointed out this omission on the part of 
the Lower Appellate Court. He did not do 
so, aud therefore he must have no costs of 
the appeal to this Court to have it corrected. 
The decree of the Lower Appellate Court 
will be reversed, and the suite will be 
remanded as I have said. 

Glover, J.—I concur. 


The 15th May 1873. 


Present: e 


The Hon*le Sir Richard Couch, Ke, Chief 
° Justice, and the Hon’ble F. A. Glover, 
Judge. 


Act VIII of 1859 s. 237—Lurisdiction. 
Cases Nos. 976 and 977 of 1872. 


Special Appeals from a decision passed by 
the Judge of Sarun, dated the 23rd 
March 1872, affirming the decisions of 
the Sudder Moonsiff of that district, 
dated respectively the 20th February 
and 13th July 1871. 


Debee Pershad (one of the Defendants) 
Appellant, 


Versus 


Gujadhur Ram and others. (Plaintiffs) 
Respondents. 


Mr. C. Piffard for Appellant. 


Chunder Madhub Ghose 
Respondents. 


Baboo. for 


Plaintiffs having obtained decrees upon certain 
hoondees against K and P, applied under Act VIII of 
1859 s. 237, for payment of certain moneys which had 
been deposited in Court in a suit in which one D was 
the plaintiff; and which had been attached by them. ‘The 
ground of their application was that D had recovered a 
decree upon certain hoondees which had been fraudulently 
transferred to him by K and P. The Moonsiff holding 
that the question of the ownership of the decree could 
not be determined in the Miscellaneous Department, 
referred the applicants to regular suits. These were 
accordingly instituted, and the trausfer to D declared to 
be fraudulent and colorable: . 

Hep, that the question of the title of the plaintiffs 
as against D to have their debt paid out of the money 
in deposit ought to have been decided in the Court in 
which the money was in deposit. The Moonsiff was in 
error in directing applicants to a regular sully 


Couch, C.J—Taxse special appeals, ` 
Nos. 976 and 977 of 1872, were brought in 
two suits, in which Narain Ram and 
another were plaintiffs and Debee Pershad 
and others were defendants, The facis in 
Il * 
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tbese suits were that the present plaintiffs, 
having obtained decrees upon certain 
hoondees sgainst one Kashee Ram and one 
Puriag Ram, applied under Section 287 of 
Act VIII of 1859 for the payment to them 
of certain moneys which lad been deposited 
in Court iu a suit in which Debee Pershad 
was the laintiff, and had been attached by 
them. The ground of their application was 
that Debee Pershad had recovered a decree 
upon certain hboondees which had been 
transferred to him by Kashee Ram and 
Puriag Ram, as the plaintiff alleged, 
fraudulently ; that in truth the money in 
Court really beloaged to Kashee Ram and 
Puriag Ram, and that the transfer of the 
hoondees to Debee Pershad by them was 
eolorable, and did not pass the property in 
the hoondees as against the creditors of 
Kashee Ram and Puriag Ram. 


The application was made to the Moonsiff 
of Sarun on the 31st of August 1870. “He 
held that the question of what he called the 
real and fictitious ownership of the decree 
“should not be determined in the Miscel- 
‘Janeous Department, and that it would seem 
“fic and proper, in the circumstances of the 
“case, that the question of the real and 
‘s fictitious ownership of Debee Pershad, the 
“decree-holder, should be decided in a 
“regular suit,” and he ordered that the 
decree-holders in his Court, Gujadhur Ram 
and Narain Ram and Deokulidin Ram, the 
decree-holders in the Court of the Subor- 
dinate Judge, and the present plaintiffs 
should seek a remedy by a regular suit. 


_ Accordingly, two suits were brought: one, 
which is the subject of appeal No. 976, in 
the Court of the Moonsiff; and the other, 
which is the subject of the appenl No. 977, 
in the Court of the Subordinate Judge. As 
we understand, the reason for bringing the 
suits in that way was the amount which was 
claimed by the plaintiff in the one suit and 
in the other. 


Both Courts have decided that the transfer 
of the hoondees to Debeo Pershad by Kashee 
Ram and Puriag Ram was a colorable and 
fraudulent transaction ; that the proceeds of 
the decree which Debee Pershad has 
obtained against the persons liable upon 
these hogndees in renlity belong to Kashee 
Ram and Puriag Ram; and “that Debee 
Pershad must be considered as entitled to 
receive that money on their behalf, being, 
in fact, a trustee for them, But it has been 
objected in special appeal, that, aceording to 
Section 237 of Act VIII, 

8 


f? Í 


this question 


ought not to-have been determined by à suit 
being brought as has been done, but that it 


‘should have been determined by the Court 


in Which the money Was deposited, and in a 
miscellaneous proceeding. 

Section 237 provides that when the 
property which is attached consists ‘of 
money or any security in deposit In, any 
Court of Justice, any question of title or 
priority which may arise between the decree- 
holder and any other person not being the 
defendant claiming to be interested in such 
money or security by virtue of any assign- 
ment pledge or otherwise, shall #e deter- 
mined by the Court in which such money 
or sectfrity is in Yeposit. Now this money 
could only have been attached at the instance 
of the plaintiffs and in execution of their 
decree ou account of its being the proper ty 
of Kashee Ram and Puria Ram. "Lhe 
words of the Section are, “ which is or may 
become payable to the ‘defefdaut.” If we 
were to read those words literally, it might 
be difficult to say that this money was pay- 
able to Kashee Ram and Puriag Ram, or to 
Debee Pershad on their behalf. The real 
case is that it was payable to Debee Pershad, 
but when received it would be held by hiner 
as trustee for the others, and they would 
have the beneficial interest init, But We 
think in considering what is meant by 
Section 237, we must look at the general 
design of the Section. This is that where 
money or a security is deposited in a Court 


of Justice, any question of title or priority / 


arising between the decree-holder and other 
pesons than the defendant shall be deter- 
mined by that Court,—the reason, apparently,’ 
being that there may not be an unseemly 
conflict between the Courts. If there was 
not this provision, it might often happen 
that a Subordinate Court, the’ Court of a 
Moonsiff, would be determining a question 
of title to money deposited ina ‘higher Court 
and making an order as to what should ,be 
done with it, but not having by law the 
means of obliging the other Court to comply 
with the ordtr. And possibly the other 
Court may have a different opinion. “It 
seems to us to have been the design of the 
Section that any question of this kind, 
where the money being deposited in Court; 
there was a Court to determine it, should be 
determined by it. In construing Acts of the 
Legislature, we must look at “the general 
design of the Act, and, this being the general. 
design of the provision in Section 237, it 
appears to us that this ds money which 
comes within its meaning, and that the 


/ 
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question of the title.of the plaintiffs, as 


-agaħst Debee Pershad, to have their debt 
paid out of it was one which ought to have 
ebeen decided in the Court in whieh the 
money was deposited. The Moonsiff, when 
he told the parties that they must bring a 
regular suit, was in error. 

When the case was argued before us, it 
was suggested that one of the suits, that 
which is the subject of appeal No. 976, bad 
been brought in the Court in which the 


mouey was deposited, namely, in the Court. 


of the Moonsiff, and the only defect there 
would be,*that instea@ of the question being 
determined in a miscellaneous proceeding it 
had been determined in a regular sult. If 
that had been the case, we think there would 
not be a ground of special appeal. It would 
have been only an error in the procedure, a 
wrong form of proceeding, but still there 
would have been a decision of the Court 
; o 

required by law to decide the question. But 
on reading through the judgment in that 
case, we find ib stated, and we do not see 
anything in. the proceedings to the contrary, 
that part of the money which was the subject 
of the suit in the Moonsiff’s Court, and for 
Which a decree was sought, was deposited 
in that Court and another part in the Court 
ofthe Subordinate Judge. If this were so, 
as the Moonsiff had nog power to deal with 
the money which was in the Court of the 
Subordinate Judge, it would be something 
moye, than an error in procedure. 

As to the suit which was brought in the 
Court of the Subordinate Judge and is the 
subject of appeal No. 977, it was admitted 
hat it was not brought in the. Court in 
hich the money was deposited. ‘Therefore, 
in both these cases, the objection which was 
taken that Section 237 applied and that the 
suits were not properly brought must 
prevail, But the plainsiffs have been put 
into a very difficult position by the judgment 
of the Moousiff. ‘They have obeyed his 
order and brought the suits, and now upou 
this objection being taken they find that 
they must fail, It is an olfection which, 
although we are obliged to give effect to it, is 
nag of such a nature as to entitle the successful 
party to receive any coats, not even auy of 


the costs of the suit. ` What we must do is | 


to reverse the decision of the Courts below, 
and order thé suits to be dismissed, but 
witlrout costs; and we recommend that an 
application should be made to the Moonsiff 
to review the order of August 1870, 
notwithstanding ¢he lapse of time which has 
now taken place, 


è 
The 16th May 1873. i 


Present : 
The Hon’ble J. B. Phear and W. Ainslie, : 


Judges. 
Suit for a Pottah—Rates of Rent—NRight of 
Occupancy. P 


Case No. 979 of 1872. 


Special Appeal from a decision passed by 
ihe Subordinate Judge of Shahabad, 
dated the 10th April 1872, affirming a 
decision of the Moonsiff of Arrah, dated 
the 30th September 1871. 


"Uthar Hossein and others (Defendants) 
Appellants, 


VETSUS 


Ramphal Roy (Plaintif) Respondent. 


Baboo Unnoda Pershad Banerjee and 
Moonshee Mahomed Yusoof for Appellants. 


Mr. R. T, Allan and Baboo Chunder 
Madhub Ghose for Respondent. 


Plaintiffs sued as ryots to obtain a pottah correspond- 
ing with a kubooleut which they said had been taken 
from them by defendants who were 12-anna shareholders 
in the land, and according to an alleged promise to give 
them a pottah. Plaintiffs failed to make out the ground 
on which they relied, but the Lower Appellate Court being 
of opinion that plaintiffs had made out a right of occu- 
pancy under the rent-law, and were entitled to obtain æ 
pottah from the zemindar at a fair and equitable rate 
of rent, and finding no evidence as to what such a rate 
would be, gave them a decree at the old rate: 

Hep that the decision was erroneous, ag there was 
no evidence on which the question of a fair and 
equitable rate could be determined, and as it rested 
on a ground not taken by the plaintiffs who came into 
Court on a special contract, If plaintiffs’ right to a 
pottah had rested on the ground of their being occu- 
pancy ryots, they might claim a pottah from all the 16- 
auna shareholders jointly, and the remaining 4-anna 
shareholders ought to have been made parties, and the 
case remanded for trial by the first Court. 


Phear, J.—-We think that thera has been 
an error’ committed by the Court below. 
The plaintiffs sued as ryots to obtain from 
12-anna shareholdefs in the laud a potiah 
corresponding with akubooleut which they 
said these 12-anna sharehqlders had taken 
from them, and according to the promise to 
give them a pottah contained in the chittee 
which they also say was exchanged at the 
same time. = 

It appeared at the trial that this kubooleut, 
if it was given at all, was given not to all 
the 12-anna shareholders; buf to one only 
among them, to one who was entitled to 
some 3-anna share only, and that the pottah 
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Ld 
or promise to give a corresponding -pottah 
was at the best a document which bound 
him only. 

The same view of the evidence was taken 
by the Lower Appellate Court; and conse- 
quently the Lower Appellate Court came to 
the conclusion that the plaintif had failed to 
make ouf the ground on which he relied 
when he brought his suit for the purpose of 
obtaining a pottah from 12-anna share- 
holders. But the Lower Appellate Court is 
further of opinion upon the evidence that 
the plaintiff had made out by that evidence 


that he was entifled to the right of ogeupancy | ! 


which is given by*the rent-law, and conse- 
quently as occupancy ryot he was entitled fo 
obtain from the zemindar a pottah at a fair 
and equitable rate of rent. The Court said 
that there was no evidence before it upon 
which it could arrive at a conclusion as to 
what would be, as a matter of fact, a fair 
and equitable rate of rent to be paid for the 
land. But it was of opinion that according 
to the terms of the rent-law, if was under 
those circumstances right and fair to assess 
tha rent at the old rate. So that in the end, 
the Court, while it was of opinion that the 
special ground upon which the plaintiffs had 
come into Court failed them, gave them a 
decree against the 12-anna shareholders for 
a pottah at-the old rate. - 

It seems to us that this decision is errone- 
ous, because (probably owing to the very fact 
that the plaintiff came into Court upon a 
special ground) there was no evidence, as the 
Judge himself said, upon which the question 


as to the fair-and equitable rate of rent could- 


be determined. Had the plaintiff rested his 
case upon the ground which the Lower 
Appellate Court has found ‘to be established, 
namely, that he was a ryot entitled to a-right 
of occupancy, he would of course in this 
way have challenged the defendant to prove 
what was the fair rate of rent according to 
plaintiffs allegation in respect of it.e Instead 
of that, the plaintiff came into Court upon a 
special contract. The defendants must be 
taken to-have known very well that they had 
not bound themselves by the special contract 
alleged by the plaintiff, and that therefore 
i they contented themselves with meeting the 
plaintiff upon that ground alone, But more 
than thate: the plaintiff did not prove, as we 
understand, that the .12-anna shareholders 
had severed themselves from the 4-anna 
shareholders; and consequently the right to a 
_pottah which he had upon the ground of his 
being an occupancy ryot was a righé to obtain 
, a pottah from all the 16-anna “shareholders 


* + 


jointly and not from the 12-anna sharebolders - 
separately, - If then the Court allowed the 
change-of character in the suit to “be made 
at ‘ll, it ought to have sent back the case tos, 
he tried by the first Court upon fresh ° 
evidence, with the direction that the remain- 
ing 4-anna shareholders should be added’ as 
party defendants jointly with the 12.anna 
shareholders. No doubt the Appellate Court 
did put the 4-anua shareholders on the record 
by virtue of its powers under Section -73 
of the Civil Procedure Code. But this alone 
did not have the “effect of starting the trial 
afresh between the new parties it? the way 
in which we have just now: mentioned, 
That ‘vas the ofly course which could have 
been taken in order to obtain a fair decree 
between the parties. And it is obvious, we 
think, that it needed only to be, described in 
order that it should be seen &t once that it 
is a total change in the nature of the suit. 
For all these reasons, we think that the 
decree of the-Court below cannot be supported, 
and that it must be reversed and the 
plaintiffs suit must be dismissed with costs 
in all the Courts. 


The 17th May 1878. s 
Present: ° 
The Hon’ble J. B. Bhear and W. Ainslie, 
Judges. 


Rent Suit by Shareholder—Onus Probandi. 
Case No. 978 of 1872. 


Special Appeal from a decision passed by | 
the Subordinate Judge of Gya, dated the/ 
31st January 1872, modifying a decision 
of the Moonsiff of that district, pated the 
30th September 1871. 


Mussamut Lalun (Defendant) Appellant, 


VET SUS 


. Hemraj Singh (Plaintiff) Respondent. 


Messrs. R. E. Twidale and C. Gregory and 
Moonshee Dgshomed Yusoof for ADRE 
lant. 


Baboos Kalee Mohun Doss, Bhowange 
Churn Dutt, pnd Luckhee Churn Bose 
for Respondent. 

In a suit for rent by ù shareholdere whero defendant 
contends that he isnot bound to pay otherwise than by 
entirety to the person entitled to the whole rent, the 


onus is on plaintiff to show that heis entitled to sue for 
a fractional portion. 


' Phear,. J.—Tue plaintiff in this case sues 
as ticcadar of 74 anuas of.the mouzah to 
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recover 7$ annas out of the 16 annas rent 
due from the defendant as a ryot. 


The defendant auswers that the pldintiff 
has no right to sue for a fractional share of 
the rent, and that he is not bound to pay 
his rent otherwise than by entirety to the 
person entitled to the whole rent. Thus 
challenged, we think the burden lay upon 
the plaintiff to show that he had a right to 
sue for a fractional portion of the rent, as he 
had sued. He could do this either by 
proving that the defenddnt had paid him 
sepuratedy as a matter of prdetice before the 
time when the suit was brought, or that 
he was bound to do so ufder an agreement 
uow and henceforward at any rate. He does 
not pretend that there was any agreement 
made by the defendant to pay in this way. 
It is certaid®that for two years immediately 
preceding the suit the payment’ had been by 
entirety, Afid the only thing that the 
pleader for the plaintiff can now rely upon is 
a receipt which is said to have.been taken by 
the defendant sometime before that time for 
rent, and is signed by one shareholder only. 
This seems to us altogether insufficient to 
-establish the right which the plaintiff was 
bound to make out before he could sue the 
defendant, And therefore we think that the 
Lower Appellste Court has made an error 
in law in giving a decree to the plaintiff. 
It seems to us that the plaintift’s suit ought 
ta have been dismissed. Accordingly we 
reverse the decision of the Lower Appellate 
Court, and dismiss the plaintiff’s suit with 


costs in all the Courts. D 
\ The 17th May 1878. 
x 


Present.: 


The How’blg Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. i 


Splitting of Causes—Appeal— Reversal of Sale. 


« 


Case No. 946 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 13th March 1872, reversing a 
‘decision of tht Moonsiff of Nasirnuggur, 
dated the 29th December 1870. 


Shaikh Nagar (Defendant) Appellant, 
VETSUS 


Shuriutcollah and others (Plaintiffs) 
Hespondents. 


Baboo Chunder Madhub Ghose for 
' Appellant, 


Baboo Nullit Chunder Sen for Respondents, 


Two suits brought by different parties claiming 
different interests in a certain share to set aside the sale 
of that share having been dism®sed, one of the plaintiffs 
appealed, and the sale was set aside: 

ELD that the decision must be considered as setting 
the sale aside as to the whole of that share, although the 
other parties did not appeal. 


Couch, C.J.—Tue case of the defendant» 


was that the sale of both the shares had been 
set aside, and the plaintiff, therefore, had no 
title to recover any rent, his title being that 
of a purchaser at those sales. 

It is admitted in the plaint that the sale of 
the share of Brindabun had been set aside, 
aud there is no question about that; but as 
to the share of Rai Chund, it is said, and 
it is the fact, that two suits were brought by 
different parties claiming different interests 
in that share to set aside the sale of it, and 
both the suits were dismissed by the first 
Court; but there was an appeal in one of 
them only, and in that the sale was set aside. 

It appears to us that this decision must be 
considered as setting the sale aside as to the 
whole of that share, although the other parties 
did not appeal. If they both had joined in 
one suit, but only one had appealed, the 
decree of the Appellate Court would have 
been for the benefit of both, and the whole 
sale would have been set aside. ‘Their 
bringing separate suits instead of joining in 
one suit ought not to make any difference in 
that respect, and this seems to be in accord- 
ance with the decision of this Court in 
II Weekly Reporter, page 248. 

The Judge appears to have fallen into a 
mistake in regard to Brindabun’s share 
having been set aside by the decree of the 
High Court. It is clear that what was dene 
was with reference to the share of Rai Chund. 
It is not necessary for us to send the case 
back that the mistake may be corrected. 
We can see clearly upon the facts which 
have been found that the plaintiff has no 
title to recover. We must reverse the 
decree which has been appealed from, and 
order the suit to be dismissed gay costs, 

` ol) 
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The 19th May 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., 
Chief Justice, and the Hon’ble Louis 
S. Jackson and Dwarkanath Mitter, 
Judges. 


Regulation V of 1827 s. 3—Act VIIT of 1859 
s. 200 —Attachment—Precept to Collector— 
Jurisdiction. 


The Collector of Noakhally, on behalf of 
Government, Petitioner, 


WETSUS e 


Mr. E. Paxwell, Opposite Party. 


Baboo Unnoda Pershad Banerjee for 
Petitioner. 


Mr. J. T. Woodroffe for Opposite Party. 


ð 


On an application under Act VIII of 1859 s. 200, 
the. Judge ordered the attachment of certain properties, 
and thereafter sent a precept to the Collector under 
Regulation V of 1827, and ordered him to hold the 
properties in question and two others in attachment, and 
to appoint a person for the due care and management of 
the same: 

HELD, that Regulation V of 1827 was not intended to 
apply to any other cases of attachment of landed property 
than those provided for in the Regulations mentioned 
therein, and the order was therefore made without 
jurisdiction. 


` Couch, C.J. — In this case a rule was 
granted by the learned Judges who are now 
sitting with me, upon reading a petition of 
_ the Collector of Noakhally on behalf of the 
Government, directing the District Judge of 
Chittagong and the decree-holder to show 
cause before this Court why the order passed 
by the Judge, in execution case No. 1 of 
1872, on the 13th of January 1873, should 
not be set aside. The facts relating to the 
making of that order which are stated in 
the petition of the Collector are these :— 
That Mr. F. A. Courjon of Chittagong 
brought a suit against Mr. E. Paxwell in 
the Court of the Judge of Chittagong to have 
it, declared that the leage of the Government 
Mehuls, Chur Boodoo and Lucklieekhas, taken 
from the Collectot of Noakhally by the said 
Mr. Paxwell, was in trust for Mr. Courjon, 
and to have an assignment executed by 
the former in favor of the latter ; that in 
the said suit, Mr. Courjon also prayed for an 
account of the profits which came into the 
hands of Mr. Paxwell, and for the recovery of 
the balance; that the District Judge of 
Chittagong gave Government notice of the 
institution of the above suit, upon which the 


THE WEEKLY REPORTER. 


Rulings. [Vol. XX. 


Collectoy of Noakhally appeared on behalf 
of Government aud was made a defendatt ; 
that, the District Judge declared that the 
lease was in trust for the plaintiff, and ordered 
Mr. Paxwell to execute an assignment of the 
lease in favor of Mr. Courjon, ‘and to render 
to him an account of the profits ; that there- 
upon Mr. Courjon applied to the said Judge 
for execution ‘of his decree, and Mr. Paxwell 
was ordered to’ submit his account- 
books of the profits and disbursements in 
connection with the property decreed; that 
Mr. Paxwell failing to sulimit the account- 
books, Mr. Courjon applted under Sebtiou 200 
of Act VIII of 1859 for attachment, of 
the aforesaid properties, Chur Lukhee 
and Chur Boodoo, and the Judge ordered 
that the properties might be attached and 
kept under attachment until further order ; 
that thereafter the Judge, on the 28rd 
September 1872, sent a precept to the 
Collector under Regulation V of 1827 and 
ordered him. to hold Churs Lukhee, Boodoo, 
and two others named in the petition in 
attachment, and to appoint a person for the 
due care nae management of the same ; that 
thereupon the Colledtor applied to the Judge 
for a consideration of the above order, dated* 
the 23rd September 1872, and that the Judge, 
for rensons stated in his decision, rejected the 
petitioner’s application, 


The question we have to determine is 
whether the order of the 23rd September 
1872 isa legal order. In considering the 
legality of it, we have first to determine what 
is the right-interpretation of Regulation V 
of 1827. The enacting part under which 
the order was made is the 8rd Section, and 
the words to be interpreted are “‘ whenever ~ 
“the Zillah and City Courts may deem it. 
“Just and proper under the provisions of the 
“several Regulations above-mentioned to | 
“ provide for the administration and manage- 
“ment of landed property, the Court shall 
“issue a precept to the Collector, &c.” Is 
the word ‘ whenever’ controéled by the | 
words “ under ghe provisions of the several 
Regulations above-mentioned ?” And was dt 
the intention of the legislative authority 
that the power should be exercised only f 
cases to which the Regulations mentioned 
applied ? In order to discover the intention, 
we may look at the preamble in Seetion 1 and 
also at the title of the Regulation, and here 
we find an inconsistency. The preamble 
says :—‘' Whereas it is expedient iz all cases 
“of the attachment of landed property under 
“the orders of Courts of Justice that the 
“ management of the estate attached should 












of 1793 contained the 
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-* be placed under thesuperintendenoe pf the 
e Collectors of land revenue.” The ‘title is 
“ A Regulation for modifying the rulas at 
t present in force for the management of 
& estates under attachment by orders of the 
“Courts of Justice in certain cases.” 
Taking the title, the preamble, and Section 3 
together, it appears to,us doubtful whether 
the Regulation was intended to apply to any 
other cases of attachment of landed property 
than under the Regulations mentioned, and 
the second Section is in accordance with this. 
There were at that time, as is shown by the 
Judge in his judgment on the review, other 
Regulations in force under which landed 
property’ might be attached. The Judge has 
merely enumerated them, but an examination 
of them may help us to discover whether 
Regulation % of 1827 was intended to apply 
to cases under them. Regulation XLV of 
1798, modifiede by Regulation VII of 1825, 
was intended for the sule of lands, and the 
Board of Revenue on acopy of the decree 
of a Court of Civil Judicature being 
transmitted to it was empowered to direct 
the Collector to attach the lands ordered to 
be sold by deputing an Ameen to take charge 
of them, or by placing them under the 
nearest Revenue officer. An immediate, or 
at least, a speedy sale was intended, and it 
was not necessary to make any provision for 
the administration or management of the 


property. Section 22 of Regulation IV of | 


1793 empowered the Court to issue a precept 
requiring the Collector to depute an Ameen 
with a proper establishment of officers to 
sequester the lands and collect the rents and 
‘venues, and therefore it was not necessary 
that Regulation V of 1827 should extend to 
these cnses. Section 24 of Regulation VI 
same provision. 
Section 6 of Regulation V of 1798 makes 
no provision for the management of the 
property which might, according to it, be for 
some time under attachment, unless the 
words “shah be held in attachment during 
& the appeal, or until such tinge as one of the 
“ parties may be able to give the required 
“ security, by the Collector, of the District 
‘wherein the land may be situated, at the 
“expense of the party who may be ulti- 
“ mately declared entitled thereto” imply a 
power to employ persons for the care and 
management of the estate. We think they 
may be so interpreted. Thus it appears that 
the Regulations mentioned in Regulation V 
of 1827 were all that required to be modified, 


and probably all “tliat were intended by the` 


words “all cases ” in the preamble ; and 
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this favors the interpretation that the 
Regulation was not intended to apply te 
other cases. The reasoning of the Judge 
upon which the order is founded requires 
that it should bave been the intention of the 
legislative authority in 1825 to provide, not 
only for cases of the attachment pf landed 
property under the then existing laws, but 
for all cases that might exist under future 
laws; and he thinks that was the policy of 
the Regulation. But itis not probable that 
the Governor-General in Council in 1827 
undertook to determine what would be 
expediert in 1850 or 1870. We think 
it is vot’ a reasonable interpretation of the 
preamble to say that this was the intention. 
Therefore the passage quoted from Austin 
does not support the judgment.* 

Supposing the Judge were right in hisinter- 
pretation of the Regulation, it might still be 
doubted whether it authorized him to make 
the order; and the Courts cannot impose 
such a duty as this upon either a private 
person or 4 public officer without being 
plainly authorized by law to do so, Section 
388 of Act VIII of 1859 says that, from and 
afier the time when it shall come into oper- 
ation, the procedure of the Civil Courts shall 
be regulated by that Act, and except as other- 
wise provided by it by no other law or 


* The passage in question is the following :~- 

‘Tt may happen that the author of a statute, when 
he is making the statute, conceives and expresses 
exactly the intention with which he is making it, bat 
conceives imperfectly and confusedly the end which 
determines him to make it. Now, since he conceives 
its scope inadequately and indistinctly, he scarcely 
pursues its scope with logical completeness, or he 
scarcely adheres to its scope with logical consistency. 
Consequently, though he conceives and expresses exactly 
the intention with which he is making it, the statate, ja 
respect of its reason, is defective or excessive. Some 
class of cases which the reason of the statute embraces 
is not embraced by the statute itself, or the statute itself 
embraces some class of cases which a logical adherence 
to its reason would determine its author to exclude from 
it. But in pursuance of a power which often is exercised. 
by Judges (and where they are subordinate to the state, 
with its express or tacit authority), the Judge who finds 
that a statute is thus defective or excessive, usually 
fills the chasm or cuts away the excrescence. In order 
to the accomplishment of the end for which the statute was 
established, the Judge completes or corrects the faulty 
or exorbitant :ntention with which jt actually was made. 
lfe enlarges the defective, or reduces the excessive, 
statute, and adjusts it to the reach of its ground. 

“For he applies it to a ease of a class which it surely 
does not embrace, but to which its reason or scope 
should have made the law-giver extend it; or he with- 


‘holds it from a case of a class which # embraces 


indisputably, but which its reason or scope should have 
made the law-giver exclude from it. Now, according 
to a notion or phrase which is current with writers on 
law, the Judge who thus enlarges or thus redaces the 
statute, ‘interprets the statute by its reason’ or his 
extension or restriction of the defective or excessive 
statute ig ‘extensive or restrictive interpretation ex ratione 
legis,’ ” : 
s : : 4 
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Regulation.” The Courts are not at liberty 
to add this Regulation to Section 200 because 
the Section appears to'be defective. The 
order of the Judge is expressly made under 
the Regulation; and the Collector has no 
option but to obey it, if it is valid; nor has 
the Government the power, which it has 
under Section 92, of prohibiting the appoint- 
ment, 


We think the order should be annulled as 
having been made without jurisdiction, We 
inake no order as to costs, 


+ 
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The 19th May 1873. 


Present ; 


The Hon’ble J. B. Phear and W. Ainslie, 
l Judges. 


Auction-sale— Bidder and Purchaser— Certificate 
of Sale—Second Sale—Act VIII of 1859 
8. 254— Procedure, 


Case No. 53 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 9th 
September 1872, 


Huree Ram and Sree Ram (Decree-holders) 
Appeliants, 


versus 


Hur Pershad Singh (Opposite Party) 
Respondent. 


Baboo Ashootosh Dhur and Moonshee 
. Mahomed Yusoof for Appellants. 


No one for Respondent. ` 


-Heto by Phear, J. (Ainslie, J., dissentientc) that, if 
for any good reason the a€ctioneer at an execution- 
sale, under the Codewf Civil Procedure, does not accept 
as purchaser the persbn named by the highest bidder as 
his principal, he cannot make the bidder himself 
purchaser against his will: he must simply declare that 
no sale has been effected and reopen the bidding: — 

Eso (gjmilarly) that, where the Judge countersigned 
the certificate of sale in the following terms: “H P 
having made the purchase for Rs. 700 stated that he made 
the purchase for D K,” he accepted D K as purchaser 
on H P’s bid, and that when a second sale became 
necessary, the differertce of price became recoverable 
from the apparent first purchaser under Act, VIII of 
1859 s, 254, and recourse should first have, been’ had to 
D K who should have been allowed to show cause 
against an order of payment, l 

e ° 
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Aigstie, J—On the 25th November®1870, ` 
certain property was put up toe sale in 
exeeulion of a decree obtained by the present 
appellants, The highest bid was Rs. «700 
and was made by the respondent, and the 
property was knocked down to him at that 
price. On the conclusion of the sale he 
signed the éale-shegt as follows :—‘"Hur 
Pershad Mookhtar purchased for Mussamut 
Deoranee Kowar, &c.” 

The sale-sheet is then countersigned by 
the Judge in the following terms :— 

“Lalla Hur Pershad Mookhtgr having 
made the purchase fo Rs. 700 stated that 
he hag made tha purchase for Mussamut 
Deoranee Kowar. 


Ordered 


That the auction-purchaseredo at ence 
pay the earnest-money into the Collectov’s 
treasury, and then put in the ghallan. , 

P. S. 0. BY 

Accordingly the earnest-money was paid 
in, but the balance of the purchase-money 
was not paid in as required by Section 254 
of Act VIII of 1859, and the property was 
resold for Rs. 60. . ; 

The decree-holder subsequently applied to 
the Court under the Section referred to for 
the Jevy of the. difference from the first 
purchaser. ® 

The words of the Section are:—*“If the 
“ proceeds of the sale which is eventually 
“consummated be less than the price bid 
“by such defaulting purchaser, the difference 
“shall be leviable from him under the rules 
“for enforcing the payment of money in 
“ sntisfuction of a decree of Court.” 

The Judge’s order on this ‘application is 
as follows:—" This (é¢., execution) must 
“first be issued against the principal, and not 
“against the Mookhtar who was merely his 
“agent at the sale. The case is therefore 
© struck off.” p ae 

The deeree-holder has appealed, urging 
that there is nothing to shogy that the 
respondent was. acting under authority 
granted by Deoranee Kowar; that he did not 
disclose that he was acting for any one but 
himself till the sale was concluded, and tlt 
Deoranee Kowasz is a person of no'means, 

It is clear that the respondent had no 
authority in writing from his alleged 
principal, and that he did not, while the 
bidding was going on, or until the lot was 
knocked down, intimate to the Judge that he 
was not bidding on his own account; and it 
is, I think, clear from thé terms in which 
the Judge subscribed the sale-sheet that he 
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did rfot recognize Deoranee Kowar as the f| the difference between the prices bid at the 
purchaser, although ia‘accordance witha very | first and second sales. It was not on her 
common practice, adopted to prevent disputes |‘credit that the lot was knocked down, At 
under Section 260, he allowed the respondent! that time neither the Court nor the judgment 












to record that be had effected the purchase 
in the interest of Deoranee Kowar. 

It seems to me that the Court would not 
_havé been justified in declaring on the bare 
allegation of Hur Pershad, unsupported by 
any voucher, that Deoranee Kowar was the 
= person responsible for the payment of the 
purchase-money, and further that the Judge 
was bougd to secure the iyterests of the 
judgment-creditor in*the mode prescribed by 
the law by recording the name ,of the 
purchaser against whom proceedings could be 
taken, as in execution of a decree, in the 
event of a default in making good the full 
_ ameunt of te purchase-money,. 

. Two courses were open to the Judge. 

, One was to refuse Hur Pershad’s bid and 

go on with the sale as if that bid had not 

_ been made, as soon as he found that he 

professed not to be acting on his own account 

and failed to show authority to act for | 
Deoranes Kowar. The other was to hold 

Hur Pershad to be what at the time when, 
the hammer fell he appeared to be, viz, the 

agtual purchaser. He elected the latter 

course, and I think he was quite right in 

doing so. ° . 

It appears to me that the concluding 
Clause of Section 254 creates a wide distinc- 
tion between nuction-sales held under the 
_Act and common auction-sales in which the 
auctioneer is merely the servant or agent for 
the time being of the owner of the property 
to be sold, voluntarily selected by him. This 
lause gives a summary remedy as by 
xecution of a decree; and I think that this 
ust be taken to be against a known person, 
that it cannot be left to be determined 
rwards who the real judgment-debtor is. 
Judge has by his order thrown upon the 
ee-holder the burden of proving by an 
Mermal som of suit, analogous to nothing 
that I am acquainted with gs a proceeding 
authorized by the Code of Civil Procedure, 
that some party other than the judgment- 
debtor on the record ought to be substituted 
for that judgment-debtor, not on the ground 
that such other party has succeeded to the 
. place of the debtor since the making of the 
decree, but on the ground that the decree 
ought to have been made in the first instance 
against such party, and not against the debto 
. op the record, 

It is not necessary to enquire whether 
Deoranee Kowar has means to make good! 


+» 


creditor had reason to suppose that they 
were denling with any one except Hur 
Pershad, and it seems to me that the creditor 
is entitled to recover from him in the mode 
prescribed by the law, and is not to be left to 
proceed first against Deoranee, and then, if 
those proceedings are ineffectual, by a 
regular suit against ‘Hur Pershad for the 
unrealized balance. 

The proceeding adopted by the Judge 
opens the door to endles$ fraud. Nothing 
would be easier than to put up the name of 
a mere dummy as the real purchaser and to 
prove with his (or as it generally would be, 
her) connivauce that he was the real pur- 
chaser, so as to defeat entirely the provisions 
of Section 254. Of course, if the terms of 
the law are clear, the inconveniences arising 
from following them would be no argument 
for deviating from them ; but if there is room 
for doubt, I think we are justified in looking 
to consequences in order to form a conclusion 
as to the intention of the Legislature. In 
this case, it seems to me that the letter of 
the law is consistent with what appears to 
be expedient. 

I am of opinion that the order of the 
Judge ought to be set aside, and that we 
ought to direct him to allow execution to 
proceed against the respondent, this appeal 
being decreed with costs. 

Phear, J—I regret very much that I find 
myself unable to take precisely the same 
view as my learned brother of the merits of 
this case, and cannot concur in making the 
order which he proposes, 

It appears to me thatthe Fudge has in 
substance, though perhaps not in terms, dealt 
rightly with the matter of this appeal. 

I need not repeat the facts which have 
been fuy stated by Mr. Justice Ainslie. 
The execution-creditor applied for execution 
against the respondent under the terms of 
Section 254 of the’ Civil Procedure Code ; 
and it is clear that he was. only entitled to 
have his application granted if the respond- 
ent was the purchaser of the property at the 
the first execution-sale. We have no other 
facts before us than those which are disclosed 
on the sale-sheet, and which have been 
mentioned by Mr. Justice Ainslie, and so far 
as these go it seems to me that the respond- 
ent was not the purchaser at the first sale, 
though no doubt a full enquiry into the 


matter might possibly show that he was. 
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The view which I take as to the process 
of an auction-sale may be shortly described 
as follows. All the terms of the contract, 
which is to be the contract of sale, excepting 
the price, are proposed by the vendor in the 
conditions of sale; and these are tacitly 
agreed to by every one who makes a bid. 

The term as to price is negotiated (so to 
spenk) and settled by the bidding, during 
which each bidder in succession offers on 
behalf of an intending purchaser a particular 
price. i 

That offer is aecepted by the vendor 
which was highest at the moment when the 
auctioneer’s hammér fell ; and the person oz 
whose behalf the bid was made thereupoh 
became the purchaser on the contract of sale 
which is constituted of the conditions of sale 
and the accepted bid, unless, only, some 
valid reason exists why the suctioneer should 
not accept that person as purchaser, and does 
in fact refuse to do so. 

The ordinary course is for the bidder to 


whose bid the property was knocked down 


immediately to announce the person on whose 
behalf the bid was made by him: if he does 
not expressly say that the bid was made for 
_some person other than himself, it must be 
tnken as against him that he did in fact bid 
on behalf of himself. 

At this strge, it is the duty of the 
auctioneer to declare and to record in writing 
who was the purchaser, ‘and Act VIII of 
1859 evidently, as it-seems to me, contemplates 
that he should do so. If for any good reason 
he does not accept as purchaser tlie ‘person 
named by the highest bidder as his principal, 
he cannot make the bidder himself purchnser 
against his will; he must simply declare 
that no sale has been effected and reopen the 
bidding. I will here say that I think it 
would be good reason for not accepting the 
named principal that the bidder did not, 
when called upon to do so, produce a sufficient 
authority of agency from him. r 

In the case where the person named 
by the highest bidder is accepted as pur- 
chaser, the contract agd parties to it are, 
I apprehend, in ethe same predicament as 
if all the terms*including the price had, 
at the outset, been put into writing, and it 
had further been written down that the person 
who made the highest bid, effected that 
coutract with the vendor for and as agent 
of the person ‘whom he named as his 
principal, and not op behalf of himself. And 
on such a contract as this supposed, the 
person who acted as agent could not be 
treated. as the principal contracting party, 
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merely because it in the end turned out that 

he had in fact no authority to bind his alleged 3 
priņcipal, though no doubt he might on this 
ground be made responsible in damages. e i 

In order to convert a person, who appears 
on a contract as agent, into principal, there 
must I think -be dishonesty on his part in 
regard to his assumption of the character 
of agent: such, for instance, as would be the 
case if he really made thé contract for 
himself though he pretended to be an agent 
only ; or if he knew he had no authority to 
bind the alleged principal, and had no reason 
to expect that the contiict would be ratified 
by him, and so oy. 

Iu the present case, it appears to me from 
the sale-sheet that Hur Pershad held himself 
out as agent only for one Mussamut Deoranee 
Kowar, and that the Judge accapted Mvesa- 
mut Deoranee Kowar as purchaser on his bid. 
Had the Judge not done so, hegwould uot have 
mentioned the Mussamut’s name in the sale- 
sheet at all, and would have reopened the ‘ 
bidding. If it is said that the Judge 
conducting the sale wrote down Hur 
Pershad’s statement that he had effected the 


„purchase in the interest of the Mussamut, 


merely in order that by so doing he might 
prevent disputes under Section 260 of the 
Procedure Code, it seems to me that the whole 
point is conceded ; far that Section enacts 
that—“ The certificate shall state the name 
“of the person who at the time of sale is 
“ declared to be actual purchaser, &c. ;”—this 
must mean declared by the selling officer, and 
it accords with this view thatin Section 258 it 
is enacted “the party who is declared to be 
the purchaser shall be required to deposit 
immediately”? &e. With the greatest defer 
ence, then, to the views of my eollengu 
I cannot avoid the conclusion on the fa 
before us that the Judge declared Massa 
Deoranee Kowar to be the purchaser by 
agency of Hur Pershad. 

On this state of facts, when it heci 
necessary to have a second saleeand to 

















4 


upon the purchaser at the first sale to mio 


good the consequent difference of price un i i 
the terms of Section 254 of Act VII Wye 
1859, it seems to me that the Mussamut Woy 
the apparent first purchaser, aud therefor, 
the person to whom recourse should firs 
have been had. She ought to have been 
called upon to show cause why an ordes— 
the payment of this difference should 
made upon her. Then, in the event o) 
showing good cause, or even without ma. 5 
any formal application agaist her if he; d 
reason to be satisfied that she was no, in 
? 


j f 
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‘fact the purchaser, 
might proceed against Hur Pershad: but 
the proper mode “of doing so would be, I 
think, by an order from the Judge calling upon 
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the judgment-greditor The 19th May 1873. 
Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


him, on the foundation of the Mussamut’s 

e repudiation of the contract to show cause, 
why she should not be treated as principal 
party to it, and au order on him to pay the 
difference of price under Section 254. I 
may here remark that, in my opinion, process 
of execution could not in any case rightly 
issue against the defaulting purchaser for the 
difference of prige which is leviable from 
him undef the term® of Section 254, until 
an order for payment of that difference has 
been made upou him, and no such* order 
could rightly be made upon him without 
affording him an opportunity of showing 
cause igainsijt. For iiseems to me that, until 
such an order for payment is made, there is 
nothing which gan be executed, and it is only 
common justice that a man should be heard, or 
have an opportunity of being heard, before an 
order for payment of money should be made 
against him. 


I confess E am unable to understand the 
apprehension of fraud which has been in some 
degree introduced as an element of consider- 
atjon into this case. The selling officer must, 
I suppose, have this matter always pretty much 
uuder his own contral ; for he need never 
declare an absent person purchaser unless he 
is perfectly satisfied, at the time of sale, 
with the credentials which the agent 
produces. If he is not so satisfied, he may 
either give the bidder the option of being 
eclared purchaser himself, or reopen “the 
idding. 


On the facts which are before us, it. seems 
me, after the best consideration which I 
give to them, though with the hesitation 
‘ h the contrary opinion of Mr. Justice 
Ainslie necessarily inspires, that the Judge 
was right in refusing the judgment-creditor’s 












application for execution against the 
respondent, nd that consequently this appeal 
ought to be dismissed. ° 


If the judgment-creditor on this application 
hæl satisfied the Judge that Mussamut 

eoranee Kowar had repudiated the contract, 
then I think the right course would have 
been for the Judge to yhavé called upon the 
respondent to show cause why he should not 
be treated as actual purchaser, and an order 
made upon him accordingly for the difference 
of price: and there is nothing in the 
dismissal of this appeal to c Degyon this 
course being taken, 


Kubooleut— Registration. 
Case No. 975 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 26th February 1872, affirming a 
decision of the Moonsiff of Persah, dated 
the 1th August 1871. 

e d 


Sheo Ram Singh and others (Defendants) 
Appellants, 


versus 
Sewak Ram (Plaintiff) Respondent, 
Mr. M. L. Sandel for Appellants. 


R. E. Twidale and Baboo Kalee 
Kishen Sen for Respondent. 


Mr. 


An unregistered Kubooleut is not inadmissible ag 
evidence if it was executed at a time when the law did 
not require registration. 


Phear, J.—In this case the ‘plaintiff sues 
to eject the defendant from the occupation 
of certain lands of which he admits that the 
defendant has till lately been his tenant. 
The only substantial question between the 
parties is whether that has happened which 
enables the plaintiff to turn his tenant out of 
the land. Both parties agree that the 
occupation has been by virtue of some 
written agreements between the parties, aud 
in particular a kubooleut was used in the 
first Court as evidence of the terms upon 
which the plaintiff leased the land to the 
defendant. The Lower Appellate Court has 
refused to look at that kubooleut upon the 
ground that it was not registered. Is seems 
to us that in this particular the Lower 
Appellate Court was wrong, because, as the 
law stood at the time when the kubooleut 
was executed, it was a document which did 
not require registration. , 

Under these circumstanees, it appears to 
us’ that the Lower Appellate Court has 
rejected evidence which it was very material 
to the interest of the parties on pth sides 
that it should consider. Accordingly we 
reverse the decision of the Lower Appellate 
Court and send back the case for 
re-determination, with the direction that this 
kubooleut be admitted in evidence, 

Costs will abide the event. 
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Thesquestion, therefore, arises whether the ` 
order of the Subordinate Judge granting the 
review is not final, and cannot be questioned 
in this special appeal. e "4 

Tbe decisions in this Court are conflicting. 
On one side are X Weekly Reporter, 432 ;° 
XVI Weekly Reporter, 7; and XVII Weekly 
Reporter, 458; on the other, III. Weekly - 
Reporter, Act X, 169; VII Weekly 
Reporter, 79. < = 

The cases in VIII Weekly Reporter, 184, 
and IX Weekly Reporter, 181, may be 
considered to bear upon the question. 

The cases in other® Courts ar I Madras 
H. C.R., 164; IV Madras H. C. R, 251; 
4 Bombay H. C. R., 57. | 

The question referred is whether the 
order granting the review can be questioned 
in this appeal on the ground that there. was ' 
no enquiry or proof that the new evidence 
was not within the knowẹledge of the 
applicant at the hearing, or could not be 
adduced by him before the decree was 
passed, 

The Full Bench delivered the following 
judgments :— 

Couch, C.J.—The question which has 
been referred to the Full Bench is whether 
the order of the Subordinate Judge granting 
the review is final, and cannot be questioned 
in the special appeal. e 

Now, ina special appeal, à decision passed 
in regular appeal may be questioned on the 
ground that there has been a substantial 
error or defect in law in the procedure or 
investigation of the case which may have 
produced error or. defect in the decision of, 
the case upon the merits. In this case, th 
Judge of the Lower Court allowed a revie 
of a decision passed in regular appeal witho 
any enquiry or proof that the new evide 
was not within the knowledge of 
applicant for the review at the hearing; 
the case, or could not be adduced by ht”? 


when the decree was passed. \ 
an 


The 20th May 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Lonis S. Jackson, 
J. B. Phear, C. Pontifex, and W. Ainslie; 
Judges. 


Review—New Evidence—Special Appeal. 
Case No. 957 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the lst April 1872, modifying a decision 
of the Moons? of that district, dated 
the 23rd January 1871. ° 


BhyrubChunder Surmah Chowdhry and 
-others (Plaintiffs) Appellants, 


VETSUS 


Madhub Ram Surmah and others 
(Defendants) Respondents. 


Baboo Mohinee Mohun Roy for Appellants. 
Baboo Rajendro Nath Bose for Respondents. 


An order granting a review of judgment on the 
ground that new evidence had been discovered, can be 
questioned in special appéal on the ground that there 
was no enquiry or proof that the new evidence was not 
within the knowledge of the applicant at the hearing, or 
could not be adduced by him before the decree was 
passed. 


This case was referred to the Full Bench 
by Couch, C.J., and Glover, J., with the 
following remarks :— 


Couch, C.J.—In this suit, the Subordinate 
Judge of Sylhet, on the 8th of January 1862, 
gave a decision in favor of the plaintiffs. 
The defendants, Madhub Chunder Surmah 
avd Bhyrub Chunder Sarmah, filed a petition 
for a review of the judgment with respect 
to plots 3 and 4 of the lands in suit, and a 
review of the judgment as to plot No. 4 was 
granted on the ground that new evidence 
had been discovered. The suit was then 
retried as to plot No. ,4, and the result was 
that the suit was dismissed as to that plot 
with costs. : 

In this special appeal, it is objected that 
the Lower Appellate Court was wrong in 
allowing « review without enquiry or proof 
that the new evidence was not within the 
knowledge of the applicant for review at the 
hearing of the case, or could not be adduced . order that the Court may grant a, 
by him when the decree was passed. It was | view on the ground of the discovery of 
admitted that no evidence of the. statement | new matter or evidence, it must be such a 
in the petition for review was taken, case as is here described ;' and. if a Court 


9 ` 
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It was admitted that this was,so. 

Section 376 Act VIII of 1859 allows 
application to Be made for a review by as 
person who from the discovery of new 
matter or evidence which was not within bis ' 
knowledge, or cquld not be adduced by him \ 
at the time when the decree was passed, or  ' 
from any other good and sufficient reason, 
may be desirous of obtaining a review of 
the judgment passed against him. 
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grantg a review without its being shown that 
the evidgnce was not within the knowledge 
of the applicant, or could not be adduced by 
him when the decree was passed, it is an error 
in the procedure ;—it is granting a review 
when the Jaw does not allow one to be granted, 
—goranting it ina case which does not come 
within those specified in the Section which 
allows an application to be made for a review, 
It is true that in Section 878, the words 
of Section 376 are not repeated. It is said 
generally —“TIf the Court shall be of opinion 
that there are not any sufficient grounds for 
n review? it shall reject thé application.” 
Aud if the applicant does not show any such 
grounds as are described in’ Section 376, that 
is to say, if the application is not supported 
by proof that there are such grounds, it 
ought to be rejected. It would not be 
proper for tfe Court to receive an application 
on account of the discovery of new evidence 
without having some proof of the truth of 
the allegation. In another part of Section 
378 it is said-that “if it (the Court) shall 
be of opinion that the review desired is 
necessary to correct an evident error or 
omission, or js otherwise requisite for the 
‘ends of justice, the Court shall grant the 
review.’ But I do not think that this part 
of the Section is applicable to the present 
case, because the application for a review 
was upon the specific grouud of discovery of 
new evidence. It appears to me that the 
act of the Lower Court in granting the 
review, as it did, without any evidence of the 
fact which was necessary to make the grant- 
jog it allowable, was an error of law in*the 
rocedure which is a ground of appeal when 
he, decision upon the review is brought 
efore this Court in special appeal. 
Then what is the-effect of Section 378 ? 
Tt ‘says that the order of the Court granting 
the:review or rejecting the application shall 
be final. Is that to be read as controlling 
the right of special appeal to the extent that 
when the decision upon the review is 
brought before the Court, it is not to take 
notice of the error in law iff the procedure 
by granting the review and rehearing the 
case. It appears to me that, taking the 
Sections together, we qught not to give such 
an effect as that to the word “final.” It 
means there, as it does in some other parts 
of Act VIII,* for instance in Section 257, 
that the order for rejecting the application 
or granting the review shall not by itself be 
open to appeal. A person shall not be at 
liberty to-go toe the Appellate Court and 
contend that the Court which has refused or 
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has granted a review ought nof to have done 
so. But the word is not to be so construed 
that when the decree in the suit has been 
made, the legality of the order granting the 
review shall not bein any way questioned ; 
that although the review may have been 
illegally granted, no question about it shall be 
allowed to be raised, and a person Who had a 
decree iu his favor shall not be at liberty to 
show that he was illegally deprived of the 
benefit of it by the Court granting a review, 
where the law has not snid that a review may 
be granted to a person who merely said that 


‘he had discovered fresh evidence, but did not 


bring himself within thee provisions of the 
luw which says that the discovery shall be of 
evidence “which was not within his 
knowledge, or could not be adduced by him 
at the time when the decree was passed,” 


I think that is the construction which we 
ought to put upon these words in Section 
878, aud that it is proper that the parties in 
a special appeal shall be at liberty to show 
that there has been an error or defect in the 
procedure by the granting of the review 
which has affected the decision of the case 
upon its merits, by producing a different 
decision from what has been before come to. 


Jackson, J.—I am of the same opinion. 
In the state of the law before the Civil Pro- 
cedure Code was enacted, it was not competent 
to the inferior Courts in Bengal to review 
their own Judgments without the sanction of 
the Superior Courts, By Section 378 (Civil 
Procedure Code) all Civil Courts were 
empowered to review their judgments for any 
of the causes set forth in that Section, one 
of them being “ the discovery of new matter 
“or evidence which was not within his” (the 
applicant’s) ‘knowledge, or could not be 
“adduced by him at the time when the 
“decree was passed against him.” This 
seems to be a specific cause on which a party 
aggrieved by a decree is entitled to apply 
for a review of such decree. 


I think that, in respect of that cause, the 
power of the Court, to grant a review is 
specially limited by the words of that Section. 
Then Section 378 declares that the order of 
the Court whether granting or rejecting 
the review ‘shall be final.” That seems to 
me to bring the order into the position of an 
interlocutory order within the meaning of 
Section 363, that is to say, that it is au order 
not of itself appealable, but which “may be 
“set forth as a ground of objection in the 
“ memorandum of appeal,” if in pursuance of 
the admission of a review of judgment a 
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decree be passed against the party against 
whom the review is granted. | 

I quite concur therefore in thinking that, 
although an order granting a review cannot 
be made the subject of appeal, standing 
alone, yet the Appellate Court can take 
notice of it in special appeal, and if the 
review was improperly granted can set aside 
the judgment passed in furtherance of such 

review. l : 
' Phear, J.—J concur generally in what has 
been said by the Chief Justice. 

Tt has, on several former occasions, fatlen to 
me to express my views on this matter of 
review under the®Civil Procedure*Code of 
this country, and those views are reported 
in more than one of the cases which have 
been referred to. I do not therefore think 
it necessary to add anything to what has 
already been stated very fully by the Chief 
Justice. 

It.seems to me that we ought to answer 
the question which has been referred to us in 
these words :—The order of the Subordinate 
Judge granting a review can be questioned 
in special appeal. l ° 

Pontifex, J—I concur with the Chief 
Justice. 


Ainslie, J.—I concur. 


v 
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The 22nd May 1873, 


Present : 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 
Fraudulent Decrees— Decrees against Shebaits, 
Case No. 117 of 1872. 


Regular Appeal from a decision passed 
. by the Officiating Subordinate Judge of 
Dacca, dated the 10th April 1872, 


Golab Chand Baboo (Defendant) Appellant, 
VET SUS 


Prosunno Coomaree Débia and another 
(Plaintiffs) Respondents. 


Mr. J. T. Woodroffe and Baboos Mohesh 
Chunder Chowdhry and Kalee Kishen 
Sen for Appellant. 

® 


The Advocate-General and Baboos Romesh 
Chunder Mitter and Doorga Mohun 
Doss for Respondents, 


In a suit to nullify a decree which has been confirmed 
in appeal, the plaintiff is bound to prove that 
the decree itself was tainted with fraud and a mere 


colorable proceeding, and not an adjudication ima real 
suit Lond fide brought and really contested. Failing to 
establish this ground, the plaintiff must fail 4n his suit, 

A decree honestly obtained againsta person as shebait 
of an idol is binding upon his successor, 


Markby, J.—TH1s is a suit brought to 
have certain properties described as debuttur 
properties, and specified in the schedule 
attached to the plaint, released from an attach- 
ment made in execution of decrees which the 
plaint describes as fraudulent decrees, by 
setting aside those decrees as well as a 
summary order subsequently passed in what is 
called the execution department havfng refer- 
ence to the execution thereof. The decrees.are 
dated respectively the 27th February 1852 
aud the 25th July 1854; and the summary 
order is duted the 29th June 1871. Now the 
substance of the case,'as stated pa the plaint, 


is that certain properties were granted in 


debuttur for the worship of gn idol called 
Sree. Sree Issur Luckhee Narain Thakoor ; 
that the first shebait was one Bheekun Lall 
Thakoor, the second shebait was Gopal 
Pershad Baboo, and the third shebait wag 
a person named Kisto Pershad Surmah, but 
always culled Rajah Baboo. The plaint then 
states that Rajah Baboo was an extravagant 
and licentious person, and wasted the property ; 
that the defendant, “‘on the fraudulent 
“ allegation of there baing necessary acts con- 
“ nected with the worship of the idol, caused - 
“certain bouds to be executed by the said 
“ Rajah Baboo on false pretences, and having: 
“ lent to him certain sums of money assisted 
“him in his acts of extravagance ; that at 
* Ja8t on account of those debts he, the 


-“ defendant, improperly obtained two decrees 


“ on the aforesaid dates with directions that 
“ the decretal money shall be realized from the 
‘ said debuttur properties.” Ii is then stated 
that the properties were attached and put 
into the hands of a manager under those 
decrees ; that afterwards, the plaintiffs were 


.appointed shebaits in succession to Rajah 


Baboo on the 20th January, 1868 ; that 
although they put forward a claim for the 
release of the &ebuttur properties, yet that 
claim was unsuccessful ; and that they there- 
fore brought this suit. The written staw- 
ment on behalf of the defendant Golab 
Chand Baboo first raises an objection that the 
suit is barred under the provisions pf Section _ 
2 of the Code of Civil Procedure by reason 
of the decrees which we have mentioned. 
Then he complains that the plaintiffs, 
although they have held the office of shebaits 
for more than three years, have done nothing 
towards getting rid of those, decrees ; ‘that a 
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- reguigr civil suit to set aside the summary 
à order cannot be maintained ; that the suit is 
barred by limitation ; that the properties are 
not really debuttur properties. And then 
again, in the last ground, he contends gener- 

> ally that the matter now sought to be raised 
has been finally decided in his favor by 
thoss former decrees. 

Now, before going to the judgment of the 
Court, we will state shortly what the two 
previous suits were, and what were the 
judgments passed in them. ‘The first (in 
page 22 of the paper-book) was a suit 
brought By Gola} Chand Babbo, who is the 
defendant in this suit, against Rajah Baboo, 
who is described ss an inhebitant of Ifuckhee 
Bazar, and Jotton Coomaree Debee, mother 
and guardian of Goburdhun Baboo, a minor, 
and several other persons. We have not 
before us th® record of that suit in the first 
Court ; but only the judgment of the Appel- 
late Court, which however sets out pretty 
fully what the nature of the case was, It 
appears that the suit was brought upon 
what is called a rahinnamah, or deed of 
mortgage, and a tamoosook, on the allega- 
tion that a loan of Rs. 4,000 was taken 
‘for the purpose of repairing the dalan, 
&e., of the idol Luckhee Narain. The 
defence set up was in the first place that the 
money had been repaid., But if was stated 
that the main dispute between the parties 
was whether the money could be recovered 
from the property pledged or not. Now the 
question as to whether the money had been 
paid or not was fully decided by the Principal 
Sudder Ameen in favor of the plaintiff ;«but 
when he came to decide the other question 
‘i to whether the money could be recovered 
yom the property mortgaged or not, he said 
that this point could be settled in the execu- 
tign department. The plaintiff Golab Chand, 
who is now defendant in the present suit, 
was naturally dissatisfied with that decision, 
and preferred an appeal to the Judge com- 
plaining that the decision of the Principal 
Sudéer Anfeen had left the main question 

- between the parties undetermined. He stated 
very properly that the points to be decided 
were whether his allegation that the money 
Was borrowed for the purpose of repairing the 
dalan of the idol was true ; 
was true, whether he was entitled to recover 
the money frem the debuttur property. In 
the appeal the respondent joined issue upon 
these two questions which were raised in 
various forms in the issues drawn up by the 
Appellate Couré. Then the effect of the 
judgment -of the Court is this:—-The 
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Judge points out that Rs. 4,000 was 
borrowed upon a rabinnamah and also upon 
a bond, and that both the documents state 
that the money was borrowed for purposes 
connected with the temple. The Judgo then, 
having taken the opinion of the Pundit of 
the Court, comes to the conclusion that 
inasmuch as there was no provision made in 
the grant of the debuttur land authorizing 
the sale or mortgage thereof, the rahinnamah 
could not be supported. The Judge then 
goes on to say with regard to the bond that 
it has been proved that the money borrowed 
was expended for the purposes therein stated, 
that is tô, say, for the puyposes of repairing 
the dalan of the idol; and that, notwith- 
standing the objection of the then defendant 
Rajah Baboo and the other objectors that the 
property cannot be pledged fora debt, and 
therefore its produce cannot be attached on 
account of, a debt contracted by the shebaié, 
the debuttur property is liable for that bond- 
debt; and the Judge gives a deerce directing 
that the money should be realized from the 
proceeds of the debuttur land. 

The second suit was brought by the sama 
Golab Chand Baboo, the present defendant, 
against Krishno Pershad Surmal alias 
Rajah Baboo whom he described as shebait 
of the idol Luckhee Narain Thakoor. 
We have a full abstract of the plaint which 
shows that the plaintiff in that case alleged 
that the money was borrowed by the then 
defendant, Rajah Baboo, as shebnit of the 
idol for the purpose of certain cerc- 
monies connected with the worship of the 
idol, and for carrying on the necessary 
expenses of a certain litigation which was 
then going on in Court ; and he prayed that 
the amount of claim with interest thereon 
be awarded to him from the debuttur pro- 
perty. The substance of the answer is that 
the defendant had not taken the money for 
the purposes of the idol worship or for the 
costs of the litigation ; that there was ample 
money out of the iucome of the idol to pay 
for the daily worship and other festivals, aud 
also for all other’ purposes connected with 
the-temple ; and thaf the real truth was that 
the defendant had certain private transactions 
with the plaintiff for which the mbney was 
received, Issues were raised with reference 
to the allegations on both sides, and the Judge 
found that the money was borrowed by the 
defendant to defray the costs of the suit of 
debuttur, &c., and it was declared that, if the 
defendant failed to pay thé amount personally, 
it should be realized from the proceeds of the 
debuttur mehal, 


Ce eee 


ba 


ad 


88 


Civil 


- 


Nothing certainly upon the face of it can 
be clearer than those proceedings are that the 
very point which is nowraised in this case 
was raised by Rajah Baboo himself ia both 
the former suits, and also in the first suit by 
persons who, as far as we know, were quite 
independent of Rajah Baboo. Now we find 
it a littls difficult to understand how the 
Subordinate Judge has dealt with these 
decrees. He says, and perhaps says rightly, 


‘that inasmuch as there is at any rate an allega- 


tion in the plaint that the decrees are fraudu- 
lent, the suit cannot be treated as barred by 
Section 2 Act VIII of 1859. But of course 
it was oviously neeessary for him #0 go on 
and determine whether or not they were 
fraudulent, and we are not certain whether he 
means to say that there was any fraud in 
the mode in which those decrees were 
obtained, or whether he assumes that that was 
so because in his opinion the transactions 
which led up to them were fraudulent, ‘The 
appellant in drawing his petition of appeal, 
however, seems to presume that the questiou 
of fraud in obtaining the decrees bas not been 
disposed of by the Subordinate Judge. In 
his fourth ground of appeal he says that, in 
order to nullify these decrees, the plaintiffs 
were bound to prove that those decrees 
themselves were tainted with fraud, and were 
mere colorable proceedings and not adjudi- 
cations in real suits bond fide brought and 
really contested. Now that is by no 
means the only question in this case 
disposed of by the Subordinate Judge and 
raised for our consideration in ‘this appeal. 
One question, which the appellant was 
desirous to contend, was whether or not these 
lands were debuttur; and there were also 
other questions which would have to be 
considered, were it necessary to go into the 
whole appeal. But we were of opinion that 
the fourth ground of appeal was well founded 
in law, and if it could not be displaced, it 
would be a complete answer to the whole 
suit. We therefore thought that it was a 
convenient course to call ppon the other side 
to support the judgment of the Subordinate 
Judge upon that point. In doing so, Buboo 
Romesh Chunder* Mitter, who argued the 
ease in the first instance on behalf of the 
respondent, raised three very clear conten- 
tions. Hg contended in the first place, and.no 
doubt he had a right to contend that, that the 
Subordinate Judge had found, and the 
evidence established, that those decrees were 
fraudulently obtained ; ; secondly, he argued 
that the decrees were not in such a form as 
to be binding on any person but Rajah Baboo 
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himself,; and thirdly,.that independerttly of ` 
any question of form, a decree against a 
shebait could be no more than primå facie 
evidence against his successor, 

Now, with wvegard to the question of fraud, 
it would of course be a great help to us to 
have a clear finding by the Subordinate 
Judge upon that point. The real question, 
however, which we have to consider is as 
to whether or no the evidencé supports that 
allegation. We think that the substance of 
the evidence has been very fairly stated by 
Baboo Romesh Chunder., He. says that 
what it goes to establish i is, that there was a 
large i income from the debuttar properties ; 
that Rajah Baboo was addicted to licentious 
habits; that there was sufficient income of 
the properties to defray the expenses of the 
daily worship and other festjyals of .the 
idol; that Golab Chand Baboo was Rajah 
Baboo’s manager, and encourgged him in his 
licentious habits ; and that there were two 
servants called as witnesses, one of 
whom proved that at any rate in the former 
of the two suits Rajah Baboo was not acting 
bona fide. That is what it is stated that the 
evidence amounts to. Now it may be that 
ail this evidence is to some extent pertinent 
to the question which we have to consider, 
namely, whether those decrees were fraudu- 
lently obtained; but itds also perfectly plain 
that all this evidence, except that of the 
two witnesses: referred to, only bears in- 
directly upon this question, and that it is in a 
great measure answered by the decrees 
themselves, because: it might have been 
broifght before the Court when the liability 
of the debuttur property was enquired into,. 
and in fact a considerable portion of it was 
béfore the Court in one or other of those 
cases. The only direct evidence as to the 
mode in which the decrees were obtained is 
the evidence in pages 59 and 61 of the 
paper-book. Itis extremely meagre, and 
what it seems to amount to is this, that Rajah 
Baboo had applied for a review pf the judg- 
ment passed by the Appellate Court in the 
first suit; and* that he was induced fo 
abandon that application by receiving 
Rs. 306 from the present defendans, 
Now, in the first, place, this evidence does 
not appear to have been accepted by the 
Subordinate Judge. Ou the confrary, we 
gather from his judgment thathis view was 
that no application for review was filed, and 
certainly it has not been shown to us by any 
positive evidence that any sych application 
was made, The view which*the Subordinate 
Judge has‘taken is, that it was suspicious on 
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` the part of Rajah Baboo not to file a, special 
appeal against the decision of Mr. Trotter. 
It seems to us that we ought not to set aside 
a decree upon such very meagre evideuce as 
that, given so long after the decree’ was 
* passed ; nnd we feel bound to say that even 
if the Subordiuate Judge did think the 
decrees were fraudulently obtained, that we 
find no sufficient evidence on the record to 


justify him in coming to that conclusion.. 


We think, therefore, that upon that question 
we ought to hold that the decrees were 
obtained bona fide, that the payties were really 
at arms-length,. and ‘that Rajah Baboo was 
doing’ his best to get those suits dismissed. 
Throughout this case, we have not heard a 
single word that could suggest that the other 
persons who were defendants in the first case 
had. been imglicated iu any fraud with Rajah 
Baboo, and there is no direct evidence 
whatever of apy fraud in connection with 
the second decree. 


Then we pass.on to the next point. It 
has been argued (and this objection will only 
apply to the first of those cases) that Rajah 
Baboo had not been, as far as we have any 
evidence before us, described in the plaint as 
shebait of the idol, and that therefore that 
dècree'is not. binding upon the shebuaits his 
successors. But it is, perfectly ‘clear from 
the abstract of the claim given in the decree 
that Rajah Baboo was sought to be made 
liable as the shebait of the idol, and it is also 
clear from the abstract of the auswer that 
he had defended that suit as shebait. No 
doubt as a matter of form he ought to leave 
been described in the plaint as shebait ; but 
ve do not think that that alone would be 
sufficient ground for saying that the decree 
is\not binding upon any person except Rajah 
Baboo himself. 


The last point is that which has been 
most strongly argued, namely, whether or 
not the decree against a person as shebait 
of the idol is binding on his successor. 
Now upon that point we have the authority 
of,a Division Bench of this*Court; and it 
has not been attempted by either of the 
Çeunsel for the respondent to distinguish the 
ease whichis reported in Marshall’s Reports, 
page 485, or the case in the Select Reports 
on which hat case was founded, and which 
was also citell by Mr. Woodroffe. Those 
enses establish that a decree obtained 
honestly against ashebait is binding on his 
successor, and we see no reason to doubt the 
correctness of those decisions. A great 
deal of argument has been imported in this 


matter as to whether a shebait could alienate 
debuttur property, or how far he would be 
barred by limitation, or whether an arrange- 
ment made by a person in charge of such 
property in reference to the property would 
be binding on his successor. All that, as it 
appears to us, has nothing todo with the present 
case. The question which we have now to 
consider is whether the decrees which were 
obtained against Rajah Baboo are bindicg 
upon the present plaintiffs ; and in deciding 
that point, we have no hesitation in following 
the decision of Mr. Justice Normau and 
Mr. Jystice Kemp in Marshall’s Reports, 
unless théreis any superigér authority to the 
contrary. But the decisions of the Privy 
Council which have been referred to do not 
appear to us to have any bearing upon that 
question. The decision in IL Moore, page 
392,* was actually before Mr. Justice Nor- 
man when he delivered his Judgment, and 
what the question there was appears in page 
421, namely, whether u Mutwally has a 
right to alienate or transfer wukf pro- 
perty by gift, or otherwise. And no doubt 
this case is an authority that he cannot do 
so; but it has nothing to do with the ques- 
tion which we have to consider. ‘Then with 
regard to the case in X Moore, page 454, if 
the circumstances of that case are looked at, 
it is plain that it has no bearing upon this 
case. What is binding is a decree of Court 
properly obtained, and not a mere agreement 
which the parties have eutered into for their 
own purposes and embodied in a decree 
drawn up by conseut. In that case what 
happened was that a previous arrangement 
having been made between the parties for 
their own purposes the suit was commenced 
on one day, and on the following day a com- 
promise was made and a decree given, and 
Lord Chelmsford in dealing with it says :— 
“You get a cognovit for Rs. 54,000 on an 
“advance of Rs. 26,986 borrowed according to 
“ your argument to save the estate, but under 
“that cognovit, or confession of judgment, you 
“ force a sale yourself aud actually buy 
“in the minor’s estaje. Can that stand ?” 
The use of the word “cognevit” shows how 


‘the Privy Council looked at’it ; and of course 


that is not an instance of u decree for the 
purposes of the question which we are now 
considering. The only other case @uoted is 
in XIII Moore, page 270.F There is nothing 
in that case very precisely bearing upon the 
present question. ‘ We think, however, that 
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it i$ quite enough to cite one passage in it. 
The Privy Council say in giving judgment 
that “if tbe decrees appealed against stood 
& unreversed, the title to hold at a fixed 
‘invariable rent would, on the pleadings, and 
“ especially on the judgments, be viewed as 
“ res judicata binding on the parties and 
& those chiming under them.” It seems to 
us that the Privy Council would never have 
used that language had they intended to 
intimate an opinion adverse to the opinion 
expressed by Mr. Justice Norman and Mr. 
Justice Kemp in the case we have referred 
to. 

This, being the view that we také of the 
case, all the other questions which have been 
taken in this appeal, and which were raised 
in the Court below, are questions upon which 
we need not express any opinion whatever. 
We confine our judgment entirely to the 
objection taken in the fourth ground of appeal, 
and hold that the decrees which the plaintiffs 
seek to set aside were fairly and honestly 
obtained as far as appears on the evidence 
before us, and that therefore they are bind- 
ing upon the parties, and that the proceed- 
ings taken with reference to those decrees 
are also binding upon them. 

There were two other questions. raised by 
the Advocate-General in this case. One was 
that the order for attachment and appoint- 
ment of a manager which had been made in 
execution of those decrees was not author- 
ized by Act VIII of 1859. But no such 
point was raised in the Court below, or in 
this Court by cross-appeal, and we think 
it is sufficient to say that nothing has been 
shown to us upon which we can say that 
there was anything wrong in the proceed- 
ings that have been taken. The other point 
was that there ought to be an enquiry now 
to ascertain whether the amount covered by 
those decrees has been realized from the 
profits of the property through the manager. 
We think it is unnecessary to congider this 
point. It is quite sufficient to say that no 
such prayer has been inserted in the plaint. 
If the plaintiffs wish to have an enquiry 
made vupon.thig, point, it must be in a 
proceeding properly framed for that purpose. 


The result is thatthe decree of the Lower 
` Court ought to be reversed, and the plaintiff's 
suit dismissed. The appellant is entitled to 
his costs both in this Court and in the Lower 
Court. 
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The 28rd May 18738. ° 


Present : i 


The -Hon'ble F. A. Glover aud Dwarkanath « 
i Mitter, Judges. ` 


Appeal—Atiachment—Act VIII of 1859 s. 246— ` 
Act X of 1859 s. 106. 


In the matter of 
Drjoon Sahoy, Petitioner, 


VETSUS 


Rajah Nil Monee Singh Deo, Opposite 
> Party. : 


Mr. C. Gnegory for Petitioner. - 


Mr. R. T. Allan and Baboos Oopendro 
Chunder Bose and Bhowanee Churn Dutt . 
for Opposite Party. à à 

Where land is attached in execution of a rent-decree, 
andon an application either undereAct VIII of 1859 
8, 246 or under Act X of 1859 s. 106, it is released from 
attachment by order of a Court of competent jurisdiction, 
such order is not subject to appeal, and can only be 
impugned by a regular suit. 

Glover, J.—We think this rule must be 
made absolute. 

The petitioner Urjoon Sahoy obtained 
possession of the land in suit which he had 
boughtin execution of a decree, and after he 
had been in possession for upwards of three 
years, the said land was attached by Rajah 
Nil Monee Singh in satisfaction of a rent 
decree obtained by him. Upon this, Urjoon 
Sahoy put in an objection, before the 
Assistant Commissioner under Section 246 
of the Civil Procedure Code, but which in 
reality seems to have been made under 
Section 106 of Act X of 1859, and the 
Assistant Commissioner ordered the release — 
of the property from attachment. Rajah 
Nil Monee Singh thereupon appealed to the 
Judicial Commissioner, who reversed the 
order of the Assistant Commissioner. 

. Now, whether the application of Urjoon: 
Sahoy was made under Section 246 or 
Section 106, it is quite clear thåt the officer 
who passed tifs’order releasing the property 
from attachment had complete jurisdiction to 
make it and his order was final, and yot 
subject to appeal. The only way in which 
that decision could have been impugned was 
by a regular suit. There is no contention 
before us as to the illegality of the Judicial 
Commissioner’s order admitting the appeal. 
It is not argued that he had any such power, 
and we must therefore say that the Judicial 
Commissionér’s order beinge without jurisdic- 
tion must be quashed. 
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- Butit is said that we ought to go further 
than thig and see whether the Assistant 
' 'Commissioner’s order was legal, as he had not 
‘* followed the procedure laid down i in Section 
106. There is no proofon the record that 
* the procedure under that Section had not 
been followed by the Assistant Commissioner. 
No contention was raised in the first Court 
that the transfer had not been registered, and 
there is no ground for supposing that the 
Assistant Commissioner did pass an improper 
‘order. But supposing that he did so, and 
that what he did was wrong in law, he still 
had jurisdiction to pass the order, and having 
. jurisdiction this Court could not interfere 
.with shis order under Seétion 15 8f the 
Charter, 
The rule is made absolute with costs, two 
gold, mohurs, 
Mitter, J-—I concur in making this rule 
absolute. 


The 23rd May 1873. 


i a _ Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Rent-Suit—Execution- Proceedings—Appeal— 
Act III of 1830-—-Act XXIII of 1861, 8. 11. 










Case No. 45 of 18738. - a 


iscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 29th 
\Vovember 1872, reversing a decision of 
e Moonsiff' of Tajpore, dated the 17th 
ne 1872. 


o Singh (Judgment-debtor) Appellant, 
‘o 
versus 


® \ : 
Peareeoonnissa and others .(Decree-holders) 
Respondent s. 


¢ 
$ 


Baboo Kalee Kishen Sen for ‘Appellant. 


Baboo Bama. Churn Banerjee for 


Respondents. 


Where a decree by a Deputy Collector had been 
transferred to the Civil Court, and application for ‘exe- 
cution was made while Act IJI of 1870 was in force: 


Hern, that the execution-proceedings were subject to 
the provisions of the Civil Procedure Code, and an order 
passed therein was appealable under Act XXIII of 1861 
8. 11, 


Phear, J.—It seems to us yery clear that 
there is an appeal in this case. The decree 
was obtained, no doubt, originally in the 
Court of,the Deputy Collector ; but it was 
twansferred to the Civil Court, and at the 
time when the present application was made, 
Act IIT of 1870 was in force. The third 
Section of that Act says that all decrees in 
partially entertained suits which were 
transferred, as this ease was in fact 
transferred, were to be treated in all respects 
as decrees in suits brought under Act VIIT 
of 1869, B.C. Then we have the Section 34 
of Act VIII of 1869 enacting that, for all 
suits under that Act, the procedure should 
be that which is laid by Act VIII of 1859 
aud all subsequent Acts, in force governing 
the Civil Procedure of the country. It 
seems to us, therefore, very plain that, at the 
time when this application was made, this 
suit and the execution-proceedings in it were 
subject to the provisions of Act VII of 
1859 and all other operative Civil Procedure 
enactments, including of course the enactment 
of Section 11 Act XXII of 1861. And 
by that Section an appeal is expressly given 
against an order made in the execution- 
proceedings such as this was. Accordingly 
we think that the Judge was wrong in the 
view taken by him to the effect that be had 
no jurisdiction to entertain the appeal. In 
due course then we might reverse this 
decision, and send this case back for retrial ; 
but it seems to be very plain upon the record 
that it would be useless to send this case 
back for that purpose, because the application 
for execution of this decree was made beyond 
a period of three yeats from the date when 
the decree was made. There is no sort of 

uestion that, under Act X of 1859 and 
under Act VIL of 1869, B.C., alike, a decree 
made in the terms of this decree and for the 
amount of ‘this decree must be “exéeuted 
within three years from the time when the 
decree was passed or not at all, We reverse 
the decision of both the Courts, and dismiss 
the application for execution with costs in 
all the Courts, 
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The 23rd May 1873. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


o, 


Conjugal Rights — Injunction as to 
A i Wife. 


Case No. 1268 of 1872. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 30th 
May 1872, affirming a decision of the 
Moonsiff of Arrah, duted the 28th March 


Return of 


1872. ° -À 
Lail Nath Misser (one of the Defendants) 
Appellant, 
VETSUS 


Sheoburn Pandey (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant. 


lr. R. E. Twidale and Baboo Tarucknath 
f Dutt for Respondent. 


A suit for the return of plaintiff's minor wife and 
certain jewellery from the illegal possession or keeping 
of defendant having been decreed and the decree 
upheld in appeal, it was 

HE tp, that the Lower Appellate Court had no authority 
to order defendant to send back plaintiff's minor wife 
and jewels; its utmost power being to enjoin him 
to abstain from putting any obstruction in the way of 
the wife returning to her husband. - 


Phear, J.—It seems to be clear that the 
Courts below have made a mistake in this 
matter. ‘There was no authority in the 


Lower Appellate Court to order the appellant |- 


to send back the plaintiff’s minor wife aud 
her jewels. The utmost that the Court 
could rightly do, if there was an occasion for 
an order of the kind, was to enjoin the 
appellant to abstain from putting any 
obstruction in the way of the wife returning 
to her husband. The order which has been 
made is altogether different from fhat, In 
this case, such an injunction could hardly 
issue without an order “upon the- wife to 
return to her husband, and it does not seem 
to us that a disfinct aud intelligible order 
for the restitution of conjugal rights, or any- 
thing equivalent to it, was made upon the 
girl, Probably she is far too young for a 
Court of Justice to make such an order as 
that upon her. But whether she is so or 
not, for the reasons we have mentioned, it 
seems to us that it*was a mistake to make 
the order against ‘the appellant in the form 
in which it has been made. We have been 
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asked to modify the decree and to put jt into -° 
the shape which we have spoken of as being 
the only shape in whieh the, order could 
properly be made. We do not, however, see 
any reason upon the facts found by the 
Lower Courts which would lead us to make 
even an order of that kind. : 

Then as to the order to return the jewels, 
it is manifest from the finding of the Courts 
themselves that the jewels were a gift from 
the plaintiff to the wife. The plaintiff 
cannot get them back again as his property. 
Yet on that finding the Courts have given a 
decree against the appellant for theereturn of 
the jewels as if he was detaining the plaintiff’s 
propery. . Pa 

It is difficult perhaps for us here to 
satisfy ourselves precisely as to the true 
relation between thə parties, but it is at any 
rate quite clear to us that the Gourt cannot 
at one breath say that the jewels have been 
given by the plaiutiff to the °wife, and also 
order the appellant to deliver them back to 
the plaintiff. 

Onu the whole, we think, that the order 
passed by the Lower Courts was wrong, and 
it must therefore be reversed with costs in 
all the Courts. 





The 23rd May 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
' Judges. 










Mahomedan Law—Dower—Mortgage— Lien. 


Case No. 1113 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated tÅ 
27th March 1872, reversing a decision 
the Subordinate Judge of that distri 
dated the 29th July 1871. 


Mussamut Begum and others (Defenda 
Appellants, 


o° versus 


Doolee Chund and others (Plaintifi 
Respondents. 


Messrs. R. E. Twidale and C. Gregory and 
Moonshee Mahomed Yusqof for Appel- 
lants. : e’ 


Baboos Kalee Mohun Doss and Nullit 
Chunder Sen for Respondents, 


A Mahomedan dying, his son N,vho was in possession 
of the whole of the deceased’s property, mortgaged it to 


£ 


JO 
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secure repayment of money advanced to hjm by the 
mortgageg. In the following year the three widows of 
the deceased brought a suit against N to assert their 
right of dower, obtained a deerce, and In execution 
attaphed and sold the property, and buying it themselves 
got into possession. The mortgagee then brought a suit 
to obtain from the widows the property which he had 
pprehased : 


Hep that until the widows brought their suit, the 
property in N’s hands was not subject to a lien or charge 
in favor of them, and: that it passed free from encum- 
brances to the mortgagee as a bond fde purchaser 
for valuable consideration. 


Hep that plaintiff was entitled to so mach of the 
property as was N’s share, 


Pheax, J.—Tais seems to.be an extremely 
plain case. One Khorshed Ali, a Mahomedan 
gentleman, died in October 1865,, leaving 
Nujimooddeen his son and. three widows, as 
his heir and heiresses. The three widows 
also had a right to dower. 

In June 1866, the son Nujimooddeen 
being in possession, as we understand, 
substantially of the whole of the deceased’s 
property, mortgages it under the designation, 
which we have heard much discussed, of his 
milkeut mokururee,—8 annas share of certain. 
property to secure the repaymont of a sum 
of money which had been advanced to him 
by the mortgagee. At that time the widows 

“, not made a specifie claim upon 
. (Simooddeen for their dower. But in the 

swing year, namely, in 1866, they brought 
` suit against him fo assert their right of 

swer, and they succeeded in getting a 


(s9¥ecree against him in that suit in June 1867. 


It appears to us that it is now settled by 
several decisions that the Mahomedan 
widow’s right to dower against the estate 
of her deceased husband is, generally speak- 

\ ing, simply in the situation of a debt which 
she, like any other creditor, can take legal 
measures to enforce against such property of 
her husband as she can find in the hands of 
the heirs, or even in the hands of any other 
persons, provided these have taken as 
volunteers or with notice of her making a 
specific claim against that property. No 
doubt, if she is herself in possession of the 
property, she is entitled to agsert a lien upon 
it in respect of her own debt against the 
other heirs, and to pay herself her own debt 
défore she pays the debt of any one else. 
But if she is not tm possession of the 
property, and if she is forced to take 
proceedings ip order to liquidate the debt out 
of her husband’s property, she is, until those 


' proceedings have ripened into some act of 


Court against the property, simply in the 
position of an ordinary creditor. 

Thus it seems to us that, in this case, until 
the widows brought their suit in 1866, the 
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ugsa person’s property in the hands of 
| Nujimooddeen was not subject to a lien or 

charge in favour of the three widows. 
Therefore, when Nujimooddeen pledged the 
property in June 1866 so far as his own 
share as heir in the property, was concerned, 
he was able to pass it free from all incum- 
brances to a bond fide purchaser for valuable 
consideration. It may be the money for 
which an heir under such circumstances as 
these aliens his share is taken for the purpose 
of discharging his ancestor’s debt, and we 
do not think that the purchaser is bound to 
see to the application. It is not contended 
here that the mortgagee,’ who took by the 
‘bond of June 1866, was not a bond fide 
purchaser, and did not give valuable consider- 
ation. He was therefore entitled, as we 
think without doubt, to the benefit of this 
mortgage to the full extent of Nujimood- 
deen’s own share, notwithstanding the 
subsequent proceedings which were taken 
by the widows to assert their right for 
dower, and which culminated in a decree in 
their favor in June 1867. The mortgagee 
did take proceedings in 1867 to enforce and 
make good his charge upon the property upon 
the footing of this bond; a decree for sale 
was made ; and under that decree of sale the 
present plaintiff, an entire stranger to all the 
before-meutioned proceedings, bought in 
August 1869, 


The result of this purchase is, we think, 
that the present plaintiff became entitled by 
virtue of the title passed by the bond of 
June 1866 to as much of the property as 
Nujimooddeen himself as heir could pass, 
provided the terms of the bond extended to 
that length. 


It seems, upon examining the bond, that 
the bond purports to cover 8 annas share of 
the property, that being the full amount of 
the property which belonged to the father. 
Of this,*’7 annas fell to Nujimooddeen, the 
only son by right of inheritance, and thus we 
think for the foregoing reasons that the 
plaintiff obtained a good title to the 7 annas 
share. But in the meanwhile the widows 
who obtained the decree of June 1867 had 
also under that decree attached and sold the 
property, bought it themselves, and got into 
possession of it. Thus it has*happened 
that the plaintiff has been driven to this suit 
in order to obtain from the widows the 7 
annas share which, as it seems to us, he was 
entitled to claim by reason of being the 
purchaser’ at the sale effected on the footing 
of the bond of 1866. And to the extent of 
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he . 
* that? annas share, we think that the defendants 
have shown no answer to this suit. ‘ 

In substance the Lower Appellate Court 
has taken the view which we huveendeavoured 
to express. Consequently, we think the 
appeal should be dismissed, though the decres 
if if is at, present larger must be varied to 
the extent of being reduced to the 7 annas 
share only, 

Each party to bear his own costs, 

As to the other point, namely, the question 
as to the meaning of the words milkeut 
mokururee, we think that as they are used in 
the bond they are really pretty «nearly 
equivalent to “all my right whether, 
mokururee or proprietary right.” And this 
view is counfenanced by the fact that the 
mokururee pottah was handed. over at the 
time of delivering the bond. and as we have 
already said, the decree will be for 7 annas 
of the property. 





The 26th May 1873.. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
| Judge. 


.Possessory Suit—Pleadings— Rights—Declara- 
- tory Decree. 


Case No. 1207 of 1872. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
28th June 1872, affirming a decision of 
the Sudder Moonsiff of that district, 

- dated the 12th July 187). 


Dbunput Singh Buhadoor (Plaintiff) 
Appellant, 


VErTSUS 


Narain Pershad Singh (Defendgnt) 
Respondent. 


Messrs. J. T. Woodroffe and R. T. Allan 
and Baboo Rash Beharee Ghose for 


Appellant. e a 


è 


Baboos Unnoda Pershad Banerjee and 
Grija Sunkur Mojoomdar for Respondent, 


e 

In a suit'to recover possession of certain land and to 
close a road which defendant was alleged to have opened 
through the land, defendant pleaded, jirst,;. that the land 
was his, and, secondly, that there was a road there, a way 
for the public which had’existed from ancient times: ` 

Herp that either of these’pleas if proved‘ was an 
answer to the claim. x 

Quæres—Where a plaintiff asks for, the establishment 
of two rights, and it appears that he is entitled to one of 
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them, would it be sufficient toegive him a decree fdt that 
one and -to insert iw the decree a declaratign which 
would bar his right to that which he had failed to 
establish ? l 





Couch, C.J.——We think this appeal must 
be dismissed. The plaiutiff alleged that tlre 
defendant built a bridge over the beel and 
opened a road through his land, and he 
sought to recover possession of the land and 
to close the road, 


The defendant said that the land where 
the road was, wps his. He glso an ae that 
there was a road there, ‘and he said in the 
5th paragraph of his written statement that 
it was an ancient wide road for the passage 
of men and carriages, and that although the 
ferry to which it led had ceased to exist, the 
road still existed. His defencgp therefore 
was first that the land was his, but that 
whether it was his or not thege was a road 
oyer it ; and from the mode of describing it, 
we think it must be understood that he 
meant, nota mere private right of way for 
himself and the occupier of the land, but a 
way for the public. 


The enses that have been quoted do not, . 
we think, apply to this case. That in the 
XVI Weekly Reporter is the case of a 
plaintiff asking to bave his right established, 
and it might be said that where a plaintiff 
does that, he must show distinctly what his 
right is. And where a plaintiff asks for the 
establishment of two rights, and it appears 
that he is only entitled to one of them, tlie 
othey must in some way be relinquished or 
abandoned. The remarks of: Mr. Justice | 
Macpherson to that extent appear to us to 
be sound, and we are not, indisposed to 
concur with them, but we are not certain 
that, ifa case of that kind came before us, 
we should not consider it sufficient to insert 
in the decree a declaration which would bar 
the plaintiff’s right to that which he had 
failed to establish, and should give him a, 
decree for that which he had eestablished. 
But: it is- not @ecessary to determine that 
now. That case, as we have said, does not 
apply to the case of a defendant who, 
whether he proves that the land is his owi» 
or that there isa réad over it, shows an 
answer to the claim of the plaintiff to have 
possession of the land or to have the road 
closed. It is enough if he proves one or 
other of his defences. The issues were ' 
framed according to the defence set up, one 
of them being whether there was an old 
running path by the disputed place, by 
which we understand the Moonsiff to mean , 
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‘ such aa old road as had been alleged in the 


written statement. . 
The other case, to which Mr. Woodroffe 


ereferred, in the III Bengal Law Reports, is, 
” in our opinion, equally inapplicable to the 
. present. ‘That was a case where the plaintiff 


sought for a declaration ofa right of way. 
It may well be that, where a plaintiff asks to 
have a right of way declared over a piece of 
land, be should be required to specify the 
direction and extent of the way. That is 
quite different from the case where the 
plaintiff is seeking to close up a way, and 
the defendant says you have ‘no right to a 
deerge because there is a right of way over 
the place. : z 

In our opinion, -the matter determined 
here was a question of fact, viz., whether 
there was a road running over the spot 
which has be8n described in the judgment of 
the Moonsiff, which the plaintiff claimed to 
be his land, afd to have the way over it 
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stopped up. That has been distinetly found’ 


by the Lower Court, and nothing has been 
shown which at all amounts to an error in 
law or in the procedure in the manner in 
which the Courts have dealt with the case. 
We think there was no ground whatever for 
this special appeal, and that it must be 
dismissed with costs. 


a 


The 8th May 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sic Montague E. Smith, and Sir Lawrence 
Peel. 


eligious Eindowment-—~Alienation by Widow— 
ortgage—Foreclosure— Limitation — Docu- 
mentary Evidence. 


On Appeal from the High Court of 
Judicature at Fort William in Bengal.” 


Maharanee Brojosoondery Debea 


6 VETSUS 


e 
Ranee Luchmee Koonwaree and others, 


IneNovember 1867, G, as shebaet of the idol Shyam- 
so$nder Thakoor, commenced a suit against L K and 
others to recover a zemindiry altered to have been 
mip operig sold by plaintiff's grandmother K, widow 
of B. i 


It appears fbat about 1799, the zemindary was sold 
for arrears of Government revenue, and the name of the 
purchaser was entered as Shyamsoonder Thakoor “by 





_ * From the judgment of Norman and B. Jackson, JJ., 
in Regular Appeal No® 182 of 1868, decided 5th January 
1869,—=1 1 YW. R, 13, 
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the pen of RN. In 1802, BS conveyed the property 
(though it does not appear how he got it} to R N as 
the gomastah of the idol for full consideration which 
was provided by B, the shebact. Later a deed was 
executed by R. N conveying the property to the idol 
and the shebaet. Both the above deeds were registered. 
B then mortgaged the property to K L, who was sub- 
sequently paid off by B's widow K (who had been 
appointed by B manager and owner) with funds bor- 
rowed from W and J on mortgage of the property. 
W and J ultimately foreclosed, aud were putin posses- 
sion, 47 years before the commencement of the present 
suit: 

HerL) that, as the idol was not set up for the benefit of 
public worship, no priests appointed or brahmins having 
a legal interest in the fund, the property was not an 
endowment by B for the benefit of the idol so as to be 
perpetual and inalienable. 

Hero that K, as widow, was entitled to alienate the 
property (ae she did) for the purpose of paying off her 
husband’s deSts. 

Wen that the suit was barred by limitation. 

The duty of observing the High Court Circular of 
1867, regarding the reception of documentary evidence, 
enjoined. 


- Tuis suit was commenced on the I1th 
November 1867. It was brought by Maba- 
rajah Govindnath Roy, who was the grand- 
son and heir, through adoption, of Maharajah 
Ramnauth, alias Biswanath Roy. 

The suit is against Ranee Luchmee Koon- 
waree and others. It was brought by the 
plaintiff os the shebaet of the idol Shyam- 
soonder Thakoor, to recover a certain zemin- 
dary in Zillah Rajshahye, which, he contends, 
was improperly assigned and sold by his 
grandmother Maharanee Kristomonee, the 
widow of Biswanath Roy. 

The two important questions in this case 
are, first, whether the property was endowed 
for a religious purpose; and in thenext place, 
whether the suit is barred by limitation. 

With reference to the endowment, it 
appears that, on the 17th of Joistee 1206, 
about the year 1799, the zemindary was sold 
for.arrears of Government revenue. It was 
purchased for Rs. 5,005, and the name of 
the purchaser was entered as Shyamsoonder 
Thakoor, that is the idol, “by the pen of 
Rughoonath Nundee.”’ It does not appear 
who Rughoonath Nundee was, but he merely 
signed on*behalf of the idol as the purchaser. 
Where the Rs. 5,005 came from does not 
very clearly appear, but there can be no 
doubt from the whole of the case that 
the money was supplied by the Maharajah 
Biswanath. 

On the 18th August 1802 there was a bill 
of sale executed by Brojokishore Shaha, said 
to be a purchaser of the zemindary, ® favor 
of Rughoonath Nundee, but how Brojo- 
kishore Shaha got the property does not 
appear. How the idol, who had purchased 
at the auction, transferred his property, or 
by whom the property was transferred on 
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behalf of the idol, does not appear ; but it 
appears that Brojokishore Shaha reconveyed 
or conveyed the property to Rughoonath 
Nundee as the gomastal. Rughoonath Nun- 
dee is described (J do not kuow whether it 
is very material) merely as the gomastah of 
the idol, whereas the Maharajah is described 
as shebaet. Whether there is any material 
distinction between a gomastah and a shebaet, 
I am not aware, nor is it, I think, very 
important. Now the bill of sale says :—“ In 
“thecourseof business by Brojokishore Shaha, 
“son of” &c., “in favor of Rughoonath 
“ Nundee (gomastah of the most worshipful 
“ Shyamsoonder,’ that is, the idol..°“ Having 
“failed to clear and prepare, aud pay he 
“ Governmentrevenue of our purchased zemin- 
“dary Pergunnah Soojanuggur Sirkar Bhuggo 
“ Korat, within Chakla Bhadorea, the sudder 
é land revenue of which said pergunnah, as 
“per allotment, is recorded at Rs. 4,742 
“4 annas 14 gundas ; and whereas there is no 
“ possibility of our doing so next year, we do 
‘Sof our own will and accord, in full possession 
“of our reason and senses, in health of 
“body; and without compulsion, sell to you,” 
that is, to Rughoonath Nundee, “the pergun- 
“nah aforesaid, for a full consideration, of 
“Rs. 5,901.” Where that money came from 
does not appear, but there is no doubt that it 
was the money of the Maharajah, A certi- 
ficate of that sale was put in evidence, which 
does not carry the case any further, and the 
deed was registered. 

On the 24th of Choitro 1211, a deed was 
executed by Rughoonath Nundee, conveying 
the property to the idol and the Maharajah 
shebset. Ue says :—* This deed of , agree- 
“ment is executed in the course of business, 
“Being appointed in the office of gomastah,”— 
there he calls himself again “ gomastah ”’— 
“on the part of the idol, I have purchased 
& in the name of the god pergunnah Sooja- 
t nugeur, from Tikhum Roy and Brojokishore. 
“I having myself caused the bill of sale to be 
€“ executed, my name is recorded in the bill of 
“sale, certificate of sale, and bill of mutation 
“ of names as gomastah on the part of the god. 
“And I now presen? the bill of sale, &c., 
“under the hand of the Roy and Shaha before 
“you, to enable you to present a petition to 
“ have the said pergunuah entered as a zemin- 
“dary in the name of the god and your own 
“ name recorded as the shebaet thereof ; and I 
“ aecordingly agree and write this to the intent 
“ that you may have the names of the Roy and 
“Shaha struck of from the Collectorate in 
“ respect of the said pergunuah, and have your 
“own inserted in the office ag a zemindary in 
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“the name of the god, and yourselfe as the - 
“ shebaet thereof.” That document was also 
registered, and therefore anybody could have 
discovered that the deed had been executed. e 

But the question is whether there is any * 
evidence of an endowment properly so called. « 
Now what is the evidence of an eudowment ? 
This was clearly not an endowment for the 
benefit of the public. ‘The idol was not set 
up forethe benefits of the public worship. 
There are no priests appointed, no Brahmins 
who have any legal interest whatever in the 
fund. It is not like a temple endowed for 
the support of Brahmins, for the purpose of | 
perferming religious service for the benefit 
of an¥ Hindoo Who might please to go there. 
Tt is simply an idol set up by the Maharajah, 
apparently in his own house, and for what 
purpose? Why, for his own worship. We 
constantly have suits claiming certain turns 
of worship, but here there is no turn or 
right of worship established. There is 
nothing stated in any way to show that the 
Maharajah intended that the idol should 
be kept up for the benefit of his heirs in 
perpetuity ; and before it can be established 
that lands have been endowed in perpetuity, 
so that they can never be sold and must be 
tied up in perpetuity, some clear evidence of 
an endowment must ‘be given. What dre 
the objects of the endowment? None of 
the essentials of an endowment are stited. 
The Maharajah appears to have purchased 
the property in the name of the idol, and that 
is all. Then he deals with the funds of the 
idol as if it were his own property. There 
isio evidence at all of any of the essentials 
of an endowment in favor of the idol. 

In the case of Muhatab Chund and another, 
in the dth volume of the Sudder Dewanny 
Adawlut Reports, 268, which was a very 
similar case, it was held that when an endow- 
ment is merely nominal, and indications of 
personal appropriation and exercise of 
proprietary right are found, a sale of the 
property is valid under the Hindoo law. 

It appears, therefore, to théir Lordships, 
upon the autlfority of that case, and upon the 
principle of endowments, that this was not 
an endowment by the Maharajah in perpotyity 
for the benefit of the idol, so as to establiéh 
that the property so conveyed to the idol was 
to be the property of the idol for ever and 
that nobody could alienate it. Suppose the 
Maharajah had established the idol in his 
house, would-auybody pretend that he could 
not sell his house? Well, then, what would 
become of the idols temple in the house ? 
He could sell the house, notwithstanding he 
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- had pat an idol there; and what would 
become Qf the idol itself ? Here there 
was no endowment, no priest, no public, 
eno gne legally interested in the worship 
"sof this idol, except the Maharajah himself, 
- aud nothing to show that the Maharajah 
intended to establish it for the benefit of his 
sous or heirs, or anybody else, in perpetuity. 


If there was not an endowment, the ease 
appears to be very clear, The Maharajah 
hnving purchased the property in the name 
‘of the idol, mortgaged it to Komul Lochun 
Nundse fr a sum of Rs. 32,000. Komul 
. Lochun, not having been repaid, took steps 
to foreclose the estate, afd the pefiod of 
foreclosure was about to elapse when, the 
Rajah having died, and having appointed 
his widow, Kristomonee, the manager and 
owner of thé property, she came in and made 
au arraugement with Komul Lochun to extend 
the period; and she afterwards borrowed 
from Rajahs Woodmunt Singh and Janoke- 
yam Singh Rs. 46,400, with which Komul 
Lochun was paid off. The conditional sale 
was to pay off a debt due from her husband 
to Komul Lochun. Now, as a widow, she 
was entitled to alienate the property for the 
purpose of paying and discharging her 
htisband’s debts. After that the period for 
the repayment of the money to Woodmunt 
Singh and Janokeram Singh having elapsed, 
~ they foreclosed the estate against the widow 
Kristomonee, and brought a suit and 
recovered possession of the land, and were put 
into possession 47 years before the commeuce- 
ment of this suit. . 


\ The defendants claim under Rajahs Wood- 
munt Singh and Janokeram Singh. Rajah 
- Janokeram Singh died, leaving Rajah Wood- 
munt Singh his heir; and the whole property 
then became established in him. He died, 
leaving two sons, and the sons conveyed the 
property to the defendants. It is unneces- 
sary, however, to enter into the title of the 
defendants. ° ’ 
® 


The question is, has the plaintiff any right 
{oe'ecover this property ? The widow made 
a valid sale of it; aad, eyen without the 
statute of limitations, the defendants are 
entitled to it. 


The Courts below have both held that 
there was no actual endowment. The Prin- 
cipal Sudder Ameen (although possibly all 
his reasons may fot be correct) says :—* It 
“is simply this, that the grandfather of the 
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“deceased purchased the property clainied 
“in the name of the idol.” Then he held 
that there was uot an endowment, and that 
the property was the private property of the 
grandfather. The High Court say :— No 
“evidence has been given to show that there 
“ever was any formal dedication of the pro- 
“ perty to the idol. Itis a mere purchase in 
“the name of the idol. From the time of 
“the purchase of the property, Rajah Bis- 
“wanath Koy appears to have dealt with it as 
“his own.” 


In the case of Gossain ws. Gossain,* 
6 Moore’sIndian Appeals, át was held that if 
a*Hindoo purchase property in the name of 
his son, the property is not vested in the son, 
but remains vested in the father who pur- 
chased ; and so with regard to an idol. If 
a man merely purchases property in the name 
of his own idol, whom no one except himself 
has the power or right to worship, the pro- 
perty is not the property of the idol, but 
the property of the person who purchased 
it. The High Court say :— From the time 
“of the purchase of the property, Rajah 
“ Biswanath Roy appears to have dealt with 
“itas his own. In 1802 it was conveyed or 
“mortgaged to one Bheekum Roy, and in 
1812 it was mortgaged apparently for the 
“ Rajab’s purposes. There is no proof that 
“either the first or the second mortgage was 
‘executed in any way for the purposes of 
“the worship of the idol, or for the per- 
“formance of any trust connected with it. 
“For all tbat appears the money was raised 
“for the private purposes of the Rajah, No 
“evidence has been given to show that the 
“revenue of the property was expended for 
“the purposes of the idol, and the pleader 
“ for the appellant, when arguing the case 
“before us, was not prepared to go into 
“ evidence upon that poiut. We do not mean 
“to rest our decision of the case on that 
“ point. «But we may observe that we do 
‘not see any reason to doubt the correct- 
“ness of the decisign of the Principal Sudder 
“ Ameen that there was no real endowment.” 


Now both the Courts below have found 
that there was no real endowment, and their 
Lordships entirely concur in that finding. 
There was, therefore, nothing to deprive the 
purchaser of the power of alienation. 


It is scarcely necessary to advert to the 
question of limitation. In this case 47 years 








* 4 W. R., P, C., 465, ‘ 
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have elapsed since those under whom the 
defendants claim purchased the property 
bond fide, under the belief that the foreclo- 
sure in favor of Rajahs Woodmunt Singh 
and Janokeram Singh was a valid title in 
those parties, and they purchased the property 
for a valuable consideration, The property 
has been out of the possession of the Maba- 
rajah’s family for upwards of forty-seven years, 
aud limitation is clearly a bar to the suit. 


Under these circumstances their Lord- 
ships will humbly advise Her Majesty to 
affirm the decision of the High Court with 
the costs of this appeal. ° 

Their Lordships desire, in disposing of 
this appeal, to advert to the very large por- 
tion of the printed record which is occupied 
with unnecessary papers. From page 16 to 
page 360 the record consists of mere entries 
in books, the principal part of which have 
nothing at all to do with the case. A large 
expense must ‘necessarily have been incurred 
in printing all that matter, not one item of 
which has -been referred ‘to in the argument 
before us, It was wholly unnecessary, and 
merely encumbered the case, encumbered the 
Court, and brought a heavy useless expense 
upon the parties, 


A. circular order was issued by the High 
Court in 1867,* before this suit was com- 
menced, pointing out to the Judges of the 
subordinate Courts their duty in this matter. 
And I wil read a portion of the order of the 
High Court, because it is essential, in their 
Lordships’ opinion, that the subordinate 
Courts should act according to this rule, so 
that all such unnecessary expense may be 
saved to the parties.. Speaking of the Code 
of Civil Procedure, the rule says :—* Sec- 
“‘ tion 132 repeats the direction contained in 
“ Section 39, that if the exhibit (or document) 
“bo an entry in any shop-book or other 
“ book, the party on whose behalf such book 
“ is produced shall produce a copy of the 
“entry, which copy shall be endorsed as 
“ aforesaid and be filed*as part of the record, 
“ and the book shall be returned to the. party 
“ producing it; and the Court ought, 
“ doubtless, in these cages, as under Section 
‘* 39, to mark the document, że. the entry 
“in the book, for the purpose ‘of identification, 
“ before returning it. It will be observed 





* Circular Order No. 9, dated 26th Febnuary 1867,— 
7 W. Ra Civil Cirs,, 4, 
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“ that the words as to, the return of the book 
“ are imperative, and that the party, has not 
“the option (as under Section 39) of 
“ delivering the book to- be filed instead of 
“the copy of the entry. From inattention 
“to this rule it has been matter of frequent 
“ occurrence for great numbers of account 
‘and other books to be received and actually 
“ filed in. the subordinate Courts, and to be 
“ afterwards sent up to the Appellate Courts, 
“ to the serious inconvenience of the Courts 
“themselves, and probably of the parties, 
“except in those cases where the books 
“ have been prepared pro Te nat@ a thing 
“which occasionally happens. But the 
“inconvenience teaches a climax when the 
« importance of the suit and the determination 
“of the parties bring about an.appeal to 
rima facie 
“necessary to translate and to print the 
‘ whole of the contents of these voluminous 
“ books and other papers, and the resulting 
“eosts are frequently enormous. This 
“ Court is occasionally, at very great trouble 
“ to itself and to the pleaders engaged, able 
“to apply some check to the evil; but in 
“« many cases the check has not been applied, 
“and in consequence the Lords of tbe 
“ Judicial Committee of the Privy Council 
“ have in several instances made complaints 
‘and observations upon the nature of the 
“evidence sent home from this country. 
“ The answer of this Court on these occa- 
“ sions has been, that the evil is one with 
“ which the Appellate Courts can but imper- 
“ fectly cope, and that the effectual remedy 
“nfust be applied in the Courts of first 
“instance. And it is very much with a 
‘view to obviate these particular com- 


‘plaints, and to remove this just reproach 


‘from the procedure of the Courts in India, 
“that the present instructions are issued.” 


Those instructions were sent to all the 
subordinate Courts before this suit was com- 
menced. Their Lordships think it will be 
highly beneficial if the High "Court will 
take care that Mis Circular Order is enfor ced, 
and that similar unnecessary proceedings 
shall not continue to form part of the recomls 
transmitted to Her Majesty in Council, 
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« The 26th May 1878. 


š Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Tenants-at-will— Right to Rent—Transfer of 
' Rights—Onus Probandi, 


Case No. 1191 of 1872. , 


Special Appeal from a decision passed by 
the Judge of Nuddea, dated the 22nd 
February 1872, affirming a decision of 
the Moonsiff of Ranaghat, dated the 
3rd December 1871. 


* 


Gooroo Prosunno Banerjee (Plaintiff) 
Appellant, 


Versus 
s 


_ Sreegopal Pal Chowdhry and others 
(Defendants) Respondenis. 


4 
`- Baboo Hem Chunder Banerjee for 
Appellant, 


aboo Nullit Chunder Sen for Respondents. 


Where a party occupies land within a zemindaree, 
with the zemindar’s permission as a tenant-at-will, on 
the terms of p&ying rent, a purchaser of the zemindaree 
has a right to*treat him as his @enant, unless the 
zemindar has transferred his right, e.g., by granting of 
pytnee for the land to a third party. 

* In a suit by such purchaser against such tenant in 
which the third party intervened, the issue whether the 
vemindar transferred his right to the plaintiff or had 
previously trarfsierred them to the, intervenor was 
material. 


Couch, C.J.~-THe ease of the plaintiff 
appears to be that the defendants occupied 
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land in Ghole Nudia, which was part of the 


zemindaree of Mr. Mackintosh, as, what is 
called in the judgment of the Lower Court, 
an ootbundee tenure; and were tenants-at- 
will, and that the plaintiff purchased the 
zemindaree of Mr. Mackintosh, and con- 
sequently became entitled to receive the rent 
from the defendants from the time of his 
purchase. 


The defendants appear not to have denied 
the occupation, but to have alleged that they 
occupied under some other tenure. And a 
third person intervened. His case was that 
the Jang which the original defendant 
occupied ‘was indeed withfa the zemindaree 
of Mr. “Mackintosh, but that he, the 
intervenor, had, before the purchase by the 
plaintiff, obtained a putnee of it, and therefore 
was entitled to receive the rent from the 
original defendant. As regards the intervenor, 
therefore, the question would be whether 
the land occupied by. the original defendant 
was within the putnee granted to him or 
not, If not, it would pass by the purchase 
to the plaintiff. 


That question appears to have been tried 
and determined by the first Court. When 
the suit came before the Judge on appeal, he 
appears to have thought that it was not 
material to consider that, and that the plaintiff 
could not recover the rent unless there was 
an agreement between him and the original 
defendant to pay rent. And considering, as 
he did, that there was no evidence of any 
such agreement, he dismissed the appeal, 
holding that the plaintiff wus not entitled to 
recover at all, and that it was not necessary 
to consider the other question. 


In this, we think, he was wrong. He is 
mistaken in supposing that there need be an 
express agreement between the parties to pay 
rent. If the original defendant was oceupy- 
ing as a tenant of Mr. Mackintosh, occupying 
with Mr, Mackintosh’s permission as a tenant- 
at-will on the terms of paying rent, the 
plaintiff would havé aright after his purchase 
to treat him as a*tenant; and then the 
material question was, ghat, which was 
decided by the first Court, namely, whether 
Mr. Mackintosh transferred his right to the 
plaintiff, or had previously transferred them, 
through the putuee, to theintervenor. That 
question ought to have been determined, 
The Judge has not tried the case properly, 
and it must be remanded to the Lower 
Appellate Court to be retried. The costs will 
abide the result, 
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The 28th May 1878. 


j Fresent : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F, A. Glover, 
Judge. 


| Hindoo Law—Joint Property—Inquiry by 
Purchaser. 


Case No. 157 of 1872. 


Regular Appeal from a decision passed by 
the Second Subordinate Judge of the 
“24-Pergunnahs, dated the 17th May 1872. 

e e 


Kylash Kaminee Dossee (Plaintiff) Appellanè, 


VETSUS 


Tarinee Churn Bose (one of the Defendants) 
Respondent. 


Baboo Oopendro Chunder Bose for 
Appellant. 


Mr. R. T. Allan for Respondent. 


An intending purchaser of property. which has been 
previously mortgaged, who has no reason to suppose it 
to be joint family property, or the vendor to be a 
member of a joint family, and who has enquired of and 
learnt from the mortgagee that there was no fraud, is 
not bound to make any further enquiry. 


Couch, C.J.—Tux plaintiff in this suit 
was the widow of Prosunno Coomar Biswas, 
aud she claimed a share in various properties 
mentioned in the plaint which she said her 
husband was entitled to as a member of a 
joint Hindoo family, and to which she had 
succeeded upon his death. Only one of 
these properties is the subject of the present 
appeal, and we need only consider the case 
as it relates to that. It is called in the 
plaint No. 2, and the statement about it is 
that it was purchased in the name of Debee 
‘Pershad Biswas, the uncle of the plaintiff’s 
husband, and had stood in his name, and was 
in his possession, but that it was the property 
of the family. It had been sold by Debee 
Pershad ‘Bose, as the plaintiff says, alleging 
it to be his exclusive property, and it was 
sold to the second defendant Tarinee Churn 
Bose. 

Tarines Churn Bose, in his written 
statement, said, that it had been purchased 
by Debee Pershad Biswas from Gobind 
Mohun, and was his own property, and not 
family property ; and that, in 1274, Debee 
Pershad sold it to him as his own property 
for a proper consideration. He also said 
that, eyen if the property No, 2 was really 


tov 


d 


joint property, Debee, Pershad Biswas had - 
sold it as head of the family, and „that the 
plaintiff was bound by his act. 


The Subordinate Judge, upon this part of. * 
the case, found that the property was family 
property. It is not necessary to notice his 
reasons for this finding, because no question 
as to its correctness is raised in this appeal. 
He then said:—‘The defendant Tarinee 
“Churn cannot claim protection on the 
“ground of being a bond fide purchaser. 
“The plaintiff, so early as 1866, declared the 
“ property to have been a portion of the joint 
‘estate in her petition for certificate under 
“ Act VII. That might be held. as 
“sufficient notice to the defendant that, in 
‘purchasing from one of the members, he 
“was not making a bond fide purchase— ~ 
“I Weekly Reporter, page 316." 


We doubt the correctness of what is here 
laid down, It is admitted by the plaintiff 
that this property was purchased by Debee, 
Pershad Biswas and stood in his name, and ` ~ 
he was the ostensible owner of it. The 
petition for the certificate under Act XXVI 
does not appear to have been known to 
Tarinee Churn Bose. . It was not a. 
proceeding which would be notice to all 
persons. The Judge appears ‘to have 
considered that the fact of there being such 
a proceeding must be Mhown to the purchaser. 
We do not think there is any authority for 
that. 


Hethen said that the status of the family was 
a sufficient notice to the purchaser, for which 
he quotes the case in I Weekly Reporter. Bat 
it does not appear that Tarinee Churn Bose 
knew that Debee Pershad was a member o 
any family. For all that appears, he migh 
have believed that he had no brothers, an 
that he was the sole member of the famil 
We do not think we can go so far as to 
that where a person has dealings wit 
Hindoo, he must deem him to be a mem’ 
of an existing family; that he is bound, 
consider that he must have otir relation 
who would, wéth him, form a joint famil 
It may be that where the ptirchaser know 
that the person with whom he is dealing hp 
brothers, or other near relations, he would bg 
bound to considér that they constituted a 
joint family (unless something was shown to ` 
the contrary) on account of ethe’ ordinary 
presumption of the Hindoo law. Bui that i 
is certainly, as far as we ought to go, and 5 
there being in this case nothing to show that 
Tarinee Churn Bose was gware of Debee 
Pershad having relations, we cannot say that 
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he hed notice that he was dealing with this 

property,as a member of a joint family. 

But it is not necessary to determine this 

* question in order to dispose of the present 
appeal, fur the Subordinate Judge, although 

- he found that Tarinee Churn Bose could not 
claim protection on that ground, has held 
that the consideration-money for this purchase, 
the money which was paid by Tarinee Churn, 
was applied for the purposes of the joiut 
estate ; and if it was so applied, there is an 
answer to the plaintiff’s claim. We think 
there was evidence upon which the 

Suborditate Judge might properly find that. 

There is the witness Indro Narain Ghose 

who said, in the first in8tance, that Debee 

Pershad having to pay damages for which he 

had been sued by Nazeer Ali Khan in respect 

of the property of the family, mortgag-d the 
garden for Rs. 2,000, and that, subse- 
quently, the mortgage was paid off by the 
sale of the property to Tarinee Churn, and 
the bulance was also applied in payment of 
expenses which would be pavable out of the 
family fands. He said :— The Shooreepara 

“warden was mortgaged by Debee for the 

“ liquidation of the debt of Nazeer Ali, and 

' “for the expenses of the marriage of his 
“own daughter. I had also endeavoured to 
* cause the mortgage to be taken, Therefore 
“J know it. Through Punchanun Bose, the 
“ mortgage was effected.” 

When we look at the evidence which 
was produced on the part of the purchaser, 
Tarinee Churn Bose, his conduct in the 
matter appears to have been quite bond 
Jde. There is nothing to show that he 
had any information which would lead 
him to suppose that the sale to him was 
made by the manager for a joint family. First 
t is shown by one of his witnesses that the 
ortgage to Sagur Dutt was made for 
. 2,000; and it appears that the general 
istant of Sagur Dutt was engaged in the 
isaction, aud that he was told that Debee 
ershad had no other shnrer in the property. 
The purchase by Tarinee Churn appears 
to have been managed by Sis son who was 
enlled as a witness, and he said that he 
egquired of Sagur Dutt about the matter, and 
*was told by him that there was no fraud. 
We said that he made no further enquiry 
about it, We cannot say that he was bound 
to make ary further euquiry. Le was 
purchasing a property which had been 
previously mortgaged. Ie Lad no rerson to 
suppose, as we have already mentioued, that 
Debee Pershad was dealing with family 
property, or was a member of a joint family. 
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So far as appears upon the evidenc», the + 
conduct of the purchaser seems to have becu 
fair and proper. There is fio reason for 
supposing that there was any collusion 
between Sagur Dutt or Tarinee Churn era 
Debee Pershad, and as we have sail there is 
the evidence of one of the witnesses believed 
by the Subordinate Judge that the money wus 
applied for family purposes. We thiok thot, 
with respect to the property No. 2, the 
plaintiff has shown no case entitling her to 
recover it from the purchaser, The appeal 
must be dismissed with costs, 


i The 28th May 1873. 
Present: 
The Ilon’ble J. B. Phear and W. Ainslic, 


Judges. 
Review—Apfeal —Limitation. 


Case Nov1275 of 1872. 


Special Appeal from a decision passed hy 
the Judge of Gya, dated the 27th Merch 
1872, affirming @ decision of the Suh- 
ordinate Judge of that district, dated the 
lyth August 1871. 


Roop Kalee Kooer (one of the 
Defendants) dppeliant, 


VETSUS 


Doolar Pandey (Plaintiff) and others 
(Defendants) Lespondents. 


Moonshee Mahomed Yusoof and Baboo 
Boodh Sen Singh for Appellant. 


Messrs. R. E, Twidale and C. Gregory aid 
Baboo Sreenath Doss for Respondents. 


i 
Whether a review order is rightly mide upon te al 


grounds or not, when once made it ha tie diet of 
reopening the hearing and of causing the judiacnt ped 
upon such hearing to be the final judgment as rec ar ls 
the parties to that review ®con-equently any <del par » 
right of appeal against the decrefal order ruus from ine 
time of the final order on revie®, even if the Appul.e 
Court shquld put aside the review matter. 


Phear, J—W e are of opinion that the 
Judge of the Lower Appellate Court toek 
quite the correct view with regard to the 
review order when he expressed his conclu- 
sion that it was made illegally, and could not 
therefore have the effect of introducing new 
matter of evidence into the case. But it 


|, 


Te 


102 Civil 


seems to us that the Judge entertained a 
slight misapprehension as to the effect of the 
review order in other respects. We think 
that whether the review order was rightly 
made upon legal grounds or not, when once 
made it had the effect of reopening the 
hearing of the case, and so to cause the 
judgment made upen the review hearing to 
be the final judgment so far as regards the 
parties to that review. Consequently the 
appellant in this instance had a right of 
appeal to the Judge against the final order 
which was made on revisw. Also the Judge 
was perfectly correct when, at the hearing of 
that appeal, he came to the concluston that 
the review order ought never to have beer 
made, and in that sense the review matter 
should be put on one- side. Still, inasmuch 
as tlie judyment of the first Court on the 
review was the final order of the first Court 
in the case so fat as thé appellant was con- 
cerned, the appellant’s right of appeal 


against the decretal orfer of the firat Court 


ran from that time, and, not from the date 
of the first decretal order Which was reviewed; 
and therefore the Lower Appellate Court 
ought not to have stopped after disposing of 
the purely review matter: it ought to have 
gone on to entertain the appeal against 
the decretal order of the first Court on its 
merits. And we apprehend that the Judge 
would have found no difficulty whatever in 
this case, because he must have been called 
upon to déal with pretty substantially the 
same materials as thoge involved in the 
appeal which was brougut against the order 
of the first Court by the other defendant, 

We express no opinion whatever on the 
merits of the case. The two defendants had 
a right of appeal separately, and in fact they 
appealed, as under the circumstances of the 
case probably they must have appealed. 
separately, It hus happened, by reason of 
the first Court entertaining the application for 
review and hearing the case on review, that 
the present appellant got a longer time for 
appeal than her co-defendant had. 

We reverse the decision of the Judge, and 
send back the ease for hearing upon the 
merits. of the present appellant’s appeal in 


' the Court below. 


Costs will abide the event. 

Of coyrse, the Judge on hearing the 
appeal on the merits will exclude any new 
matter, such as it was, which was introduced 
at the review, because, according to the 
opinion which he ‘himself has expressed, it 
was wrongly admitted, inasmuch as the review 
ought never to have been entertained, 
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The 28th May 1873, ° 


e. 


e 
Present : 


The Hon’ble J. B. Phear and W. Ainglie, . 
Judges. 


ki 


Hindoo Law— Inheritance— Daughter— Aliena- 
tion. 


Case No. 1459 of 1872. 


Special Appeal from a decision passed by — 
the Judge of Tirhoot, dated the 21st 
July 1872, affirming a decision of the 
Moonsiff of Mozufferpore, datedsthe 31st 
January 1872. 

® ® 


Deo Pershad (Plaintif) Appellant, 


VETSUS 


Lujoo Roy (one of the Defefidants) 
Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Kalee Kishen Sen for Appellant. 


Baboos Chunder Madhub Ghose, Aubinash 
Chunder Banerjee, and Hureehur Nath 
for Respondent. . 


Where the daughter takes her father’s property on the 
death of the widow in default of a son, she takes the 
inheritance with a qualified power as regards alienation, 
in respect of which she is iao better situation than the 
widow. On the death of such daughter, the heir of 
her father succeeds as his heir, not as her heir. 










Phear, J—We think that this question 
upon which the Lower Appellate Court 
decided the case is concluded by authority 
adversely to the view which the Lower 
Appellate Court took of it. 

It appears to us that there is no doub 
now on this side of India that, in such a cas 
as this, where the daughter takes her father’ 
property upon the death of the widow j 
default of a son, she takes the inherita 
with a qualified power as regards alienat 
She is in respect of alienation in no A 
situation than the widow ; and aty ye, $ 
which may be meade by her is li 
called in question by the heir 
who will take the inheritan 
in default of a valid a n 
may be the state’ of oh 
Bombay Presidency ( Q” 
cited on the part 
we think, chore o is! -ubt that on the death 
of the daughte’ «o has taken the property 
as we have said, it is the heir of her father 
(the ancestor) who succeeds, and who takes 
it as the heir of the ancestor, not as her heir. 
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It is mot necessary to enquire whether the 
plaintiff was in existence or not at the time 
when the alienation was effected, because we 
think that at no time during the daughter’s 
life had she an absolute unqualified power of 
alienating the property. With these views 
wé think that the decision of the Lower 
Appellate Court must be reversed, and the 
ease sent back to that Court for retrial on the 
merits. ` 
Costs will abide the event. 


The 28th May’ 1873. 


Present : 


; . 

The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Cause of Action—Joinder or Splitting of Causes. 
Case No. 1209 of 1872. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 16th 
April 1872, affirming a decision of the 
Subordinate Judge of that district, dated 
the 10th March 1871. 


Ram Soondur Shaba (Defendant) Appellant, 





versus 
+ 
J. P. Delanney (Plaintif) Respondent. 
Baboo Kalee Mohun Doss for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent, 


The fact that a defendant’s title rests upon different 

nd distinct transactions, supported by distinct and 
arate evidence, does not necessarily imply that, to a 
rty contesting that title, there are different causes of 
ion warranting separate suits, 


Couch, C.J.—It appears from the judg- 

tof the Judge in the suit which is the 
subject of this appeal that it was argued 
before him that there were two other cases 
analogous to* the present, one of which had 
been disposed of; that the enses ought to 
have been included in one suit as there was 
only one cause of action, and that the suit 
which is the subject of this appeal, and.the 
suit called No. 34 which is the subject of 
another appeal, ought to have been rejected 
under Section J of Act VIII of 1859. The 
Judge states that against this objection it was 
contended that though the several shikmee 
settlements are comprised within the same 
talook, still they were made with three 
different parties, and are supported by distinct 
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and separate evidence; and he decided 
against the objection on the ground, as he 
says, that “although it is tfue that Ram 
‘‘Soondur, the defendant in the suit now 
“before us, represents the original parties by 
“ purchase, but his title rested on three dif- 
“ferent distinct transactions, each established 
“by separate and distinct evidence; and if the 
“three suits had been broughtin one, it would 
“have been necessary to have treated then 
“separately.” 

That mode of disposing of the objection 
is in our opinion wrong. The question was 
whether there was one cause of action, and 
it is notfenough to say’ that the title of the 
defendant rested upon different and distinct 
transactions, and was supported by distinct 
and separate evidence. It does not appear 
in this Judgment that the question raised 
before us was raised before the Judge. 
According to it, the answer to the objection 
was not that there were differeut causes of 
action, because the d®spossession in one case 
was distinet from the dispossession in the 
other. The JudgeWid not direct his atten- 
tion to that question, nor was it considered 
in the first Court; for no issue was framed 
about if. Only two issues were framed in 
the first Court, and neither of them applied 
to this question. 

The decision of the Judge as regards the 
grounds upon which he has put it is wrong; 
but we cannot say upon the materials before 
us that there was only one cause of action, 
or that there was more than one. ‘Thera 
being no issue on that poiut in the first 
Court, i¢ is not likely that we should have 
‘any finding about it. Ithas not been properly 
enquired into, and an enquiry must be made 
before the objection tnken by the defendant 
enn be disposed of. Having made it in the 
written statement, we do not think he caa 
now be precluded from insisting upon if, 
although no issue was raised in the first 
Court respecting it. Ife ought, strictly, to 
have got the issue framed, and to have 
insisted before the Subordinate Judge upon 
having (hat question tried. But we do not 
think we should be “justified in refusing to 
let bim haveit tried pow. e What we must 
do will be to have it tried and determined 
whether there was any separate aud distinct 
act of dispossession of the property which 
is the subject of this suit; or whether it was 
nothing more than a setting up the right 
upon which the order of the Deputy Collec- 


tor mentioned in the plaint in No. 113° of 


1868 was founded. If thero was any 


separale act of dispossession, the Court will 
16 
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“have to find the time and manner of it, That 
will enable us to apply the law to the case. 
As to the node in which this must be 
tried, on a question of fact which this is the 
parties are entitled by law to have the opinion 
of both Courts, of the Subordinate Judge 
and of the Judge, we do not think we are 
at liberty with the case before us on a special 
appeal to take any course which would 
deprive either of them of that. Accordingly, 
we remand the case to the Lower Appellate 
Court with a direction that this isgue is to he 
sent by that Court to the first Court to be 
tried by the first Court, and the finding | 
returned to the bower Appellate’ Court. 
Either will be at liberty to appeal againsé 
that finding. If there is no appeal, or if 
there is an appeal upon its being decided by 
the Judge, the finding will be sent to this 
Court and form part of the proceedings in 
the special appeal. 





The 29th May 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. 


Declaratory Decree— Possession. 


Case No. 1801 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, dated 
the. 27th June 1872, reversing a decision 
of the Sudder Moonsiff of that district, 
dated the 18th May 1871. - 


Ram Lochun Chuckerbutty and another 
(Plaintiffs) Appellants, ° 


VETSUS* 


Ram Soonder Chuckerbutty Onari 
Respondent. 
Baboo Aukhil Chunder Sen for Appellants. 


Baboo Chunder Madhub Ghose for 
Respondent. 


In a suit for a declaration of title to a share of landed 


their title to the land has been acquired in the wag they 

state, yet? if if is admitted that they have, been in 

possession for more than twelve years, the effeet of such 

possession is to extinguish other titles if these existed, 

and plaintiffs ought to have the declaration sought. 7 
s e 


Couch, C.J.—In this case, the plaintiffs ° 
being in possession of land sued to have a 
declaration of title to an 8-anna share of it, 
and, as they phrase it, for releasing the first 
plaintiff from liability under the spurious 
knbooleut which had been set up by the 
defendant, and for ponar mation of proprietary 
right, 


That, there was a sufficient ground „for 
bringing such a ‘suit and for asking for a 
declaration of .the plaintiffs’ title appears 
from the fact that the defendant had in the 
Revenue Court set up a kuboolegt as given 
to him by the first plaintiff, and had succeeded 
in obtaining a decision of hat Court in 
his favor. Seeing the use which is made in 
this country of decisions of Revenue Courts 
and Magistrates, the plaintiffs may have 
reasonably felt some apprehension if this 
decision in favor of the kubooleut remained 
unquestioned. It is found by the first Court 
that the kubooleut is not proved, and in 
considering the questions before the Court 
we may assume that there was not 2 
kubooleut. © 


The Moonsiff made a decree in favor of 
the plaintiffs in the terms that the plaintiffs’ 
proprietary right to ah 8-auna share in 14 
drones of lakheraj brihmostur land claimed 
be declared, and the plaintiffs were to have 
the costs of suit. ‘This was a decree 
declaring that the plaintiffs were the owner 
of this land, that the title to the land w 
in them. 









From this there was an appeal, and 
Subordinate Judge was of opinion thats 
plaintiffs lad failed to prove one of the 
instruments of gift by virtue of which they 
alleged they had become entitled? to the land. 
The plaintiffs @aid their title was founded © 
upon agiff to Ram Gopal, anda gift by _ 
Ram Gopal to Ram Lochun. Having foynd 
that the plaintiffs had failed to prove th® 
gift to Ram Gopal, the Subordinate Judge 
reversed the decree of the Moonsiff, and 
ordered that, the claim should be dismissed 
with costs, But he says in his judgment 
that it is true that the plaintiffs are in 
possession of the land in dispute, and it 
cannot be questioned that they had been in 


estate, although plaintiffs fail to satisfy the Court that | possession of the land in dispute for more 


a 
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than éwelve years. It would, therefore, be 
idle for ys to send the case back to have that 
expressly found. Although the plaintiffs 
were in possession of the land in dispute, he 
held that he ought to dismiss their suit 
because they had failed to prove that they 
held possession under the title which they 
had set up in the plaint, 

We think he was wrong there. What the 
plaintiffs sought was a declaration of title to 
this share in the land, and the first Court had 
given them that. They having heen in 
possession of the land for more than twelve 
years, the title of any other pérson had been, 
to use the language of the Judicial Committee 
in the ¢ase in VII Weekly Reporter, 
page 22, and XI Moore’s Indian Appeals, 362, 
extinguished in their favor. The effect of 
their possession was to extinguish other titles, 
if any existed ; and we think in a suit of this 
kind, although they failed to satisfy the 
Court that théir title to the land had been 
acquired in the way they stated, if in fact 
they are entitled to it, they ought to have a 
declaration to that effect, and not be driven 
to bring another suit in which they would 
omit any statement of the manner in which 
they became entitled, and simply say that 
they wére entitled to it, and that they had 
béen in possession of it for a great number 
of years, more than sufficient to bar all other 
claimants by the law of limitation, and ask 
for a decree on that ground. It would only 
~ pising another suit to be brought, when 

gi urt with the materials bofore it can 
herdecree declaring their title ; aud the 
‘vy possession is consistent with the title 
out ig the plaint. 
he „decision of Sir Barnes Peacock in 
case* quoted for the respondent does not 

jpear to us to apply to this case, because 
hat he held was that the plaintiff in a suit 
sking for a declaration of his title to a 
owalah, and failing to prove that, but only 
lowing nineteen years’ possession, could not 
Anave a decree declaring that particular title 
which he had set up. This, of course, he 
could not. The nature of®the case, as 
appears from the papers, did not admit of the 
plajntiff’s asking for what has been given to 
the plaintiff in this case by the first Court, 
namely, a declaration that he is the person 
entitled to the land. 
- We think, therefore, that the decree of 
the Subordinate Judge ought to be reversed 
with costs, and that the decree of the first 
Court restored. 
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The 29th May 1873. 


Present: » 


The Hon’ble Sir Richard Couch, Ké., Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. 


Lease—Finding by Deputy Collector— Evidence. 
Case No. 1195 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 14th March 1872, affirming a decision 
of the Moonsiff of Runaghat, dated the 

: 3lst December 1876, ° 


Unnoda Pershad Mookerjee (Plaintiff) 
Appellant, 


versus 


Soorendronath Pal Chowdhry and others 
(Defendants) Respondents. 


Baboo Tarucknath Dutt for Appellant, 


Baboo Unnoda Pershad Banerjee for 
Respondents. 


Where a Judge took into consideration the finding of 
a Deputy Collector as to the genuineness of a lease, 
together with the appearance uf the document and the 
fact that it had been filed 28 years previously, he was 
held to have erred, and the casa was remanded for a 
determination of the question of the genuineness of the 
lease independently of the above decision. 


Couch, C.J.—T is was a suit for rent at 
enhanced rates, and one ground of defence 
was that the predecessor of the plaintiff had 
for a consideration granted a permanent lease 
at Rs. 151 to the persons whom the defend- 
ants represent, 

‘The Moonsiff found that this lease had 
been granted, and on that ground he dismissed 
the suit, 

In the, appeal, it was objected that the 
lease had not been legally attested and 
proved; and the Appellate Court also 
considered that its genuineness was proved. 

A decision of the. Depyty Collector, ia 
which it had been held that the lease was 
genuine, appears to have been used as 
evidence. The Judge, after discussing what 
was done upon the appeal from that gecision, 
and considering whether on that appeal the 
finding of the Deputy Collector as to the 
genuineness of the lease had been affected, 
and coming to the conclusion that it had not, 
makes use, of the decision thus. He says: 
“I do not therefore think that the Deputy 
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Collector’s finding on this latter point” (the 
genuineness of the deed) “is affected by 
“ the Additional Judge’s order, and I consider 
“ the Deputy Collector’s decision on this 
* point is proof as to the genuineness of the 
“lense propounded. The defendant in the 
“case has not seen fit to adduce any further 
“evidence on this point, but this decision 
“taken into consideration with the appear- 
“ance of the document and the fact that it 
“has clearly not been fabricated for the 
“ purpose of this case, having been filed in 
“Court 28 years before this suit, lends one 
“to believe that the lease is Bae ey a 
“ genuine document.” 

He thus clearly makes use of the decision 
as evidence of the genuineness of the lease, 
and from his expressions it would seem that 
he regarded it, if not as the sole evidence, 
certainly, as the principal, because he speaks 
of its being taken into consideration with 


The 29th May 1873, o 


Present: . 


The Hon’ble W. Markby and E. G. Birch, 
Judges. : 


Refund—Siamp—High Court Jurisdiction— 
Power of Government. 


: In the matter of f 
Zoynooddeen Hossein Khan, Petitioner, 


s 


VETSUS @ 


the appearance of the document and the fact! The Secretary of the Board ‘of Revenue for 


of its having heen filed 28 years ago, 

It has been recently held by this Court, in 
a Full Bench reference in special appeals 
Nos. 1085 and 1086 of 1870,* that the 
decision of a Revenue Court as to the 
genuineness of a document of this kind is 
not conclusive between the parties. It is not 
conclusive as evidence or as an adjudication, 
and it follows from that decision and the 
reasons given by the Judges that the deci- 
sion of the Deputy Collector which has been 
used in the present case could not be used as 
evidence. ‘The ground of its not being 
allowed to be conclusive was that it was a 
decision on a matter which was incidentally 
cognizable in the Revenue Court for the 
purpose of determining the question which 
that Court had jurisdiction to try, and 
according to the well-known rule it would 
not be admissible in evidence. 

Therefore, the Judge’s considering this 
decision as evidence was erroneous, and 
looking at his judgment itis impossible to 
say that it did not materially affect his 
finding. We cannot say that, without it, 
there was enough to justify his finding as to 
the genuineness, of the document, because 
there was nothin& more than the appearance 
of the document and the fact of its having 
been filed 28 years before. We must remand 
the case for him to determine the question 
as to the genuineness of the lease, excluding 
from his consideration the decision of the 
Deputy Collector., The costs will follow the 


result. 
tenn stele O pga 
i * 19 W. R, 822, 


da 


the Lower Provinces, Opposite Party. 
Baboo Kalee Mohun Dass for Petitioner. 


Baboo Unnoda Pershad Banerjee for _ 
Opposite Party. í 
© 


The High Court has no power to issue a certificate 
authorizing a Collector to refund excess stamp duty 
paid in by a suitor by reason of over-valuation of his 
suit on the part of the Civil Court, The Government, 
however, may order such refund notwithstanding the 


absence of any special provision in the law authorizing 
them to do so, 


Markby, J.—In this case it is stated in 
the affidavit on which the rule was granted 
that the petitioner instituted a suit iu the 
Court of the Subordinate Judge of Furreed- 
pore for declaration of his malikee right 
over a putuee tenure, and he’alleged tliat 
the defendants®executed a hiba in his favor 
in consideration of a diamond ring worth 
Rs. 30,000, -The suit was valued pat 
Rs. 5,600, being twenty times the malikana f 
Ks. 280, which the petitioner alleged he was 
entitled to. The Subordinate Judge, on an 
objection taken by the defendants that the 
stamp duty paid was insufficient, held that 
the plaintiff was bound to value his suit at 
Rs. 30,000, the consideration mentioned 
in the hibanamah. The plaintiff accordingly 
paid the deficiency ; the suit proceeded and it 
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then appealed to this 
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was «ultimately dismissed. The plaintiff e The 29th May 1873. i 
ourt and again. valued 
his appeal at Rs. 5,600; and that valua- Present: 
tion appears to have been accepted by this , i ; 
Court without objection. eh aes ceed Peete 


' Now the plaintiff has come to us asking 
us to issue a certificate authorizing him to 


receive back from the Collector the 
difference between Rs. 330 and 975, 
which he alleges he was wrongly 


ordered to pay by the Subordinate Judge. 
A. notice of this application was served upon 
the Board of Reyenue, and the Government 
pleader has now appeared. He does not 
attempt to support the correctuess,of the 
decision of the Subordinate Judge; and he 
states that the Government are willing, if 
the Court think it can be done, to refund 
the excess ges so paid ; but he submits that 
the Government have no power to do so of 
its own motion, and that this Court has no 
power to order it to be done. . 


Now the only question upon which we can 
now express any authoritative opinion is as 
to whether or not this Court can order that 
money to be refunded by issuing a certificate 
as asked for. We think we are bound to say 
that we have no such power. This Court 
çan only order a refund in such cases as it 
is specially authorized to do so. And what 
those cases are is stated in Sections 13, 14, 
and 15 of the Court Fees Act under which, 
in the cases specified, certificates authorizing 
refunds may be granted ; but this case does 
not fall within the language or spirit of 
either of those Sections. There appear to be 
‘two cases in which this Court has acted upon 
those Sections. One is reported in Sevestre’s 
Reports, Volume XII, page 81,* and the 
ther case is also reported in Sevestre’s 

eports, Volume IX, page 176.t We think 

is impossible to bring this case within 
s0 decisions, and therefore we must reject 

.§ application which asks us to issue a 

rtificate authorizing the petitioner to ‘get 

refund from the Collector. But at the 
same time, as we have been gasked to do so, 
we have no hesitation in expressing our 
opinion that, if the Government think that 
ji plaintiff had been improperly ordered to 
pay a sum of monep which was not due, 
there can be no possible difficulty in their 
refundingethat amount to him notwithstand- 
ing the absence of any special provision of 
the law authorizing them to do so. 


Pottah and Kubooleut— Registration— Considera- 
tion-money— Refund— Damages. 


Case No. 145 of 1872. 


‘Regular Appeal from a decision passed by 


the Subordinate Judge of Midnapore, 
dated the 28th March 1872. 


Monomothonath Day (Defendant) Appellant, 
versus 


. Sree Nath Ghose and another (Plaintiffs) 
Respondents. 


Baboos Kalee Prosunno Dutt and Gopal 
Lall Mitéer for Appellant, 


Baboos Kalee Mohun Doss, Romesh 
Chunder Militer, and Ram Churn Mitter 
for Respondents. 


A pottah granting an ijarah and a kuboolent in similar 
terms having been executed respectively by, and 
exchanged between, plaintiffs and defendant, when the 
parties went to register the pottah the defendant refused 
to allow it to be registered alleging that the plaintiffs had 
not performed certain conditions which were incumbent 
on them before they were entitled tothe ijarah, Plain- 
tiffs then sued defendant for a refund of the deposit 
money and damages: 

HELD that this suit was brought, not upon the pottah 
and kubooleut, but or an implied contract by the 
defendant to do that which was necessary to give effect 
to his own pottah, viz., to allow it to be registered, and 
that the real question was whether the plaintiffs had 
done all that they were required to do to entitle them 
to the assent of the defendant to registration. 

As the pottah had been executed and handed over, if it 
specified no pre-requisite conditions, the natural presump- 
tion was that no such conditions existed; although that 
presumption might be rebutted by sufficient evidence. 

Damages for a breach of contract of this kind, though 
not necessarily the same as for keeping a person out of 
possession, would yet be the loss occasioned to plaintiff 
by the conjract not having been performed. 

HE LD, further, that although the amount, the refund of 
which is sued for, was infact in deposit for the rents 
of the old lease whigh had not yet expired; yet as 
defendant had abandoned that lease, and eutered into a 
new arrangement as regard the deposit, he could not now 
fall back on the old contract once abandoned, nor could 
he retain the money under the néw contract which he 
had wrongfully refused to carry out. 


Markby, J.—Tuis was a suig brought -ums 


for refund ‘of a deposit of Rs. 3,000 


which had been made in contemplation of’ 


the plaintiffs obtaining an ijarah of certain 
property, and for compensation by way of 
damages from the defendant for not baving 
given them that ijarah. It appears thas 
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prior to this arrangement, an ijarah some- 
what of a similar character to that now. in 
question was held by the two present plain- 
tiffs, Sree Nath Ghose and Omur Nath Ghose, 
and a lady of the name of Kadumbinee 
Dossee, the mother of Omur Nath ;: that 
before the term of that ijarah had expired, 
negotiations were commenced some, time 
in the year 1272 for granting a néw ijarah 
to the two plaintiffs, excluding Kadumbinee ; 


that ultimately, in March 1868, a pottalr 


granting that ijarah was actually executed 
by the defendant aud handed over to the 
plaintiffs, anda kubooleut in similar terms 
was executed by he plaintiff Omir Nath 
and handed over to the defendant ; but a few 
months later, when the parties went to 
register that document, as is necessary in 
order to make it an effectual document under 
the Registration law, the defendant refused 
to allow it to be registered, alleging certain 
objections, the substance of which was that 
the plaintiffs did not perform certain condi- 
tions which the defendant alleged it was 
incumbent on them to perform before they 
were entitled to the ijarah, and consequently 
the plaintifis brought this suit for breach of 
The defendant has now repeated 
his allegation that, in consequence of the 
plaintiffs not having performed what he 
alleges to be the conditions precedent to their 


` right to this ijarah, he is not bound to assent 


to the registration of the document. 

A question has been raised as to whether 
this suit can be maintained, because it is 
snid that the document not being registered 
it cannot be used as evidence ; and that, in 
fact, until the document is registered there 


' is no complete contract between the parties. 


But that question, we think, has been 
perfectly answered by the Subordinate Judge. 
In his very clear and able judgment he has 
pointed out that the real nature of this suit 
has been mistaken by the defendant. It is 
not a suit brought upon the poftah and 
kubooleut, but a suit upon an independent 
contract, namely, an implied contract by the 
defendant to do that which is necessary in 
order to give effect.to his own potiah, namely, 
to allow it.to bo registered. It is a suit 
precisely of the same character as that in the 
case referred to inthe judgment of the Sub- 
eee and reported in the XIT 
Weekly Reporter, page 11; and asis pointed 


* out there by Sir Barnes Peacock in delivering 


the judgment of the Court, it would be mon- 
strous ifa party could take advantage of the 
Registration law for the purposes, first, of 
refusing to carry out his owncontract toregis- 


* 


¢ 
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ter a document, and then of protecting him- * 
self ina suit which might be brought against 
him for a breach of that contract, by saying 
that the document cannot be used as evidence - 
because it is not registered. And Sir * 
Barnes Peacock says, that it is only reason- - 
able to put such a construction on the Registra- 
tion Act as would prevent such consequences 
ag that, and that the contract may be given in 
evidence fur the purpose of showing what 
the intentfon of the parties was, in a suit 
for refusing to register. i 

Then the Subordinate Judge points out 
that the real afd main question between the 
parties is as to whether the plaintiffs have 
done alPthat they Were required to do in order 
to entitle them to call upon the defendant to 
assent to the registration of this document; 
aud he states that when the case was before 
him there were five objections made by the 
defendant ; first, that Sree Nath Ghose, one 
of the plaintiffs, had not signed the ijarah 
kubooleut ; secondly, that the relinquish- 
mentin respect of the two annas share of 
Kadumbinee was without her authority, 
and that the sum of one Rs. 1,000 
which had formerly been deposited in the 
name of Kadumbinee has not been transferred; 
thirdly, that the balance due by Kadumbines 
bad not been paid by the plaintiffs as agreed’; 
fourthly, that the plaiptiffs failed to pay the 
remainder of the ijarah salamee; and fifth and 
lastly, that the plaintifs did not cause an 
enquiry to be madeinto thé validity of the 
security Which the defendant found was not 
sufficient, as the properties pledged in it were 
previously encumbered. 

Now, we do not think itnecessary at ‘all 
to go over again the same ground which has 
been gone over by the Subordinate Judg 
with reference to these five objections. 
has given reasons, which are quite satisfacto 
as regards all of them, for holding that. 
evidence does not establish that these wi 
conditions to be performed by the plaintil 
in order to entitle them to this jjarah. F 
has'remarked, and we think rightly, that ha 
that been so, Mose conditions would in all 
probability have been recited in the pottah. 
The pottah having been actually executed 
and handed over to the plaintiffs, it would 
have been only in accordance with the 
ordinary course of business that, if that 
pottah was, not to take effect "from the 
moment of its delivery, the conditions which 
were to be performed in order to make it 
effectual would have been stated'in the 
instrument itself, Then the’ Subordinate 
Judge goes on to say that though it is a 
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l natural presumption that arises from a peru. 

of the pettah that no such conditions ever 
existed, yet that presumption may be rebut- 
ted if the defendant can’establish by evidence 
that there was between the parties an under- 
standing that those were the conditions to be 
performed by the plaintiffs before the ijarah 
pottah became effectual, He then poiuts 
out, and we think quite satisfactorily, that 
there is really no evidence upon the record to 
prove that any such conditions were entered 
into. One of the conditions that has 
been most relied on is the arrangement as to 
the security. Now. upon that foint it appears 
to me that the defendant attempts to shift 
hisground. What he distifetly alleged when 
his pleader was examined, and what he 
evidently contended before the Lower Court, 
was that the condition upon which the ijarah 
was granted did not become effectual until the 
security had bgen enquired into. But there 
is no evidence whatever of such condition ; 
because we think we are bound to read the 
evidence given by, the defendants dewan 
in the sense in which the Subordinate 
Judge who heard the evidence understood 
it, and as is quite consistent with the words 
in which it has been recorded in Bengalee 
and the translation placed before us. All 
tliat the dewan was understood by the 
Subordinate Judge tq say was that the 
document was to be registered within the 
prescribed time ; and from the observations 
which the Subordinate Judge makes upon 
the evidence of that witness, there can be no 
doubt that what the defendant is now 
attempting to establish with regard to that 
point is somewhat different, namely, not that 
the enquiry into the security was adjourned, 
ut that the defendant was induced to accept 
security by a fraudulent statement made 
the plaintiffs that there were no incum- 
uces on the property. Thatisn perfectly 
ferent case from that which the Subordinate 
dge says was made before him. It is 
ite impossible that, if that case had been 
ade before the Subordinate Judge, he would 
ot have overlooked it; and wê think, looking 
to the written statement, the examination of 
the plender, and par ticnlarly to the grounds 
Sf appeal to this Cour, that notwithstanding 
that the word ‘ fraud” is used at the end of 
the fifth paragraph of the written statement 
as a sort of wmding up of that paragraph, no 
distinct allegation ‘of that kind was made by 
the defendant, We may, therefore, fairly 
presume that the plaintiffs did not know that 
it was intended by the defendant to make any 
such case against them, and we think we shall 
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ng very great injustice to the plaintiffs if a 

tlow the defendant to set up a ease like 

this for the first time in appeal when the plain- 
tiffs have had no opportunity of meeting it. 
Now, in addition to the matters which were 
noticed by the Subordinate Judge in his 
judgment, one or two other matters have been 
suggested to us. It is said that Sree Nath 
Ghose, the second plaintiff, was not examined 
by the Subordinate Judge. It is, no doubt, 
true that somewhat late in the trial of the 
case, bat still beforé the judgment was 
delivered, an application for the examination 
of Sree Nath Ghose was made, and he was 
ordered te attend ; but aseto what actually 
passed before the Subordinate Judge, we 
ean gather very little from the orders which 
are upon the record, and which were made 
on the petitions presented to the Court. We 
think that the Subordinate Judge was fully 
able to estimate far better than we can do 
what the real value of that part of the case 
is. It may very well be, and we may fairly 
assume that it was so, that he saw perfectly 


-plain that there was no real desire on the 


part of the defendant to examine Sree Nath: 
Ghose. 

Then another point has been made here, 
namely, that the kist for the month of Assar, 
which fell due before the expiration of the 
time of registration, was not paid. Now, no 
doubt, it would be quite reasonable that 
when the defendant was called upon to 
complete the contract of ijarah by registering 
it, he should require that that kist should be 
paid. But there is no reason to suppose 
that, if the defendant had asked for it, the 
plaintiffs would not have paid it ; and had this 
been the real reason for not granting the 
ijarah, the defendant would have undoubtedly 
mentioned itin the petition of objection which 
was presented by him at the time of 
registration. ` Moreover, this point does not 
appear to have been in any way relied upen 
by the defendant in the Court below, and we 
think we should not give any effect to it. 

Then as to the question of damages, it is 
said in the first plage that the whole of the 
Rs. 3,000 has not been,paid because it 


‘appears from certain accbunts which the 


plaintiffs themselves have filed that some- 
thing in the shape of discount was taken 
off from that amount. 
be a sufficient answer to that to say that 
there is upon the record a sworn statement 
made by the defendant himself before the 
Police in the case instituted by him against 
the plaintiffs for cheating ; and that in that 
statement, he distinctly admitted that he had 
A 
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received the Rs. 3,000 from the plaintiffs, 
and kept that amount in deposit. Now the 
defendant does not come forward to explain 
or modify that statement by giving his own 
evidence in this case, We think, therefore, 
that the Subordinate Judge is justified in 
holding that the Rs. 3,000 had been paid by 
the plaintiffs to the defendant. Then it is 
also said that the damages were estimated 
upon a wroug principle. We are quite 
willing to concede the correctness of the 
argument on behalf of the appellant that the 
damages for a breach of contract of this kind 
are not necessarily the same as damages for 
keeping a‘ personoout of possessi of the 
property ; but the damages to which a 
person is entitled for a breach of contract 
would be the loss which had been occasioned 
to him by the contract not having been 
performed ; and under the circumstances of 
this case, we do not think it unreasonable in 


estimating that loss to see what the plaintiffs, 


would in all reasonable probability have 
earned had they got possession of the pro- 


perty under the ijarah, In cases of this kind, | 
damages can only be a matter of estimation, | 


and we do not see auy reason to come toa 
conclusion that the estimation made by the 
Subordinate Judge is otherwise than a fair 
and reasonable one. 

Then, lastly, it is contended that at any 
rate the plaintiffs are vot entitled to recover 
the Rs. 3,000 which were deposited with 
the defendant as security for carrying out 
the conditions of the potiah, until they pay 
off all the rents due during the whole 
time that they remained in possession. Now, 
as we pointed out during the argument, that 
is really relying upon the terms of the very 
eontract which the defendant refused to carry 
out. It was only upon the understanding 
that the plaintiffs were to have the ijarah 
pottah delivered to them that that Rs. 3,000 
was deposited with the defendant, and the 
defendant having by his own act prevented 
that arrangement being carried out, he cnnnot 
now fall back upon it. It is argued 
that that money had in fact already been 
in deposit for ,the rents due under the 
old lease which had not expired. Now, we 
are not prepared to say that if the defendant's 
conduct were wholly unimpeachable, and 

mms fol somegenson or other over which he had 
no control the contract could not have been 
carried out, he might not then in equity 
claim to hold the deposit under the old 
contract. But he-has chosen to abandon 
that ; he has chosen to do that which really 
amounts to the same thing as if the whole of 


f 
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that deposit were paid in cash under the new 
arrangement, He can have no claim under 
the old contract because he has abandoned it 
and entered intoa new arrangement, „and 
equally he cannot now fall back upon that 
uew arrangement because he has wrongfully - 
refused to carry it out. ‘Therefore, even if 
he has any claim for the. rents of the year 
1274, we do not think he can claim this 
Rs. 8,000 or any part of it, because he does 
not hold it under any contract that he 
should do so. p 7 

We think, therefore, in all respects that 
the decree of fhe Lower Court is right, and 
that it ought to be affirmed, and this appeal 
dismisséd with costs. 


The 80th May 1873, 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Regisiration-—Fraud—Acit XX of 1866 s. 50. 
Case No. 1070 of 1872. 


Special Appeal from a decision passed by 

_the Additional Subordinate Judge of 
Dacca, dated the 22nd April 1872, 
affirming a decision of the Moonsiff of 
Kaleegunge, dated the 15th September 
1871. 


- Dookhai Meer (one of the Defendants) 
Appellant, _ 









VETSUS 
Shaikh Nassir (Plaintif) Respondent, 


' Baboo Bhyrub Chunder Banerjee for 
Appellant. 


Baboo Jogendro Nath Bose for Responder 


A bill of sale got up by fraud, even if registerec 
cannot prevail agajnst a bond fide bill of sale which 3 
not registered. a7 


Markby, J.—In this case the Lower 
Appellate Court has found as a fact that, im} 
consequence of a’dispute which arose at thesf 
time of the plaintiff’s purchase, the defend- \Wv 
ant has, as the Lower Appellite Court WYA 
expresses it, got up a kobalah dated two $a 
days prior to that of the plaintif, and gotit `¢ 
registered. 

It is now contended that gs the bill of sale 
of the defendant was registered and the 
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l plaintéf’s bill of sale was not registered, 
» therefore, under the provisions of Section 50 
of the Registration Act XX of 1866, the 
defeydant’s title must prevail. 


Now the finding of the Lower Appellate 
Court amounts to this, that the defendant 
has committed a fraud, and in the case 
reported in the Ist Bengal Law Reports, 
Full Bench Rulings, page 82,* Sir Barnes 
Peacock says, that “ under Section 50 of the 
“ Registration Act, the word ‘instrument’ 
“refers to an honest bond fide instrument, 
“and does not inelude a fraudulent one. If 
a man should get a fraudulent deed 
“ registered before an honest one, ha could 
“not, under Section 50, rely upon that 
‘document as an instrument. It is a well- 
‘ recognized maxim of law that no man can 
“ enin title ey fraud.” This construction of 
the law seems to us to be a reasonable one, 
and we entirely agree with it. Therefore, 
on that ground, the plaintiff appears to have 
a. better title notwithstanding that the defend- 
ant’s kobalah was registered, and the decision 
‘of the Lower Appellate Court is right. 


The appeal will be dismissed with costs, 


Having disposed of the appeal, and 
, observing that, as already stated, the findings 
of both the Lower Courts amount to a 
finding of a deliberate fraud on the part of 
the ‘defendant Moolam Khan, and also on the 
part of Sufferuddee Meer, the son of Dookhai 
Meer, who is not nominally a party to the 
suit, and whom the Moonsiff considered to 
have been one of the principal actors in 
getting up this fraudulent deed of sale, And 
ossibly also on the part of the defendant 
ookhai Meer, we.think we ought to follow 
e same course as that which was followed 
a Bench of this Court consisting of 
e Judges in a case (in the Sth Weekly 
porter, page 61) of a very similar kind ; 
d we therefore direct that the case should 
be sent to the Magistrate of Dacca, in order 
that he may investigate it and consider 
whether there is any ground for instituting 
criminal proceedings against Sither of those 
three persons under Section 415 of the 
Penal Code, or under Section 423 or 464 of 
the same Code. A copy of this judgment, 
together with the record, will be forwarded 
to the Judge of Dacca, requesting him to 
send them to the Magistrate of that district 
for investigation. The record will be 
returned to this Court when the enquiry is 
completed. 
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The 30th May 1878. 
Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Amendment of a Decree—Jurisdiction. 
Case No, 97 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Midnapore, dated the 
21st December 1872. 


Goluck Chunder Mussfint and others 
(Judgment-debtors) Appellants, 


VETSUS 


Gunga Narain Mussant and others (Decree- 
holders) Respondents. 


Baboo Doorga Mohun Doss for Appellants. 


`” Baboo Bhowanee Churn Dutt for 
Respondents. 


A decree, dated 13th July 1868, dismissing a suit, having 
been found incapable of execution because it did not 
contain any direction by whom the costs were to be 
paid, the decree-holders, acting upon a suggestion 
contained in the judgment of the High Court, had the 
decree amended on 21st August 1872 by the Court by 
which it was passed, SN 

After the opinion expressed in several decisions of 
the High Court in favor of such an order as the above 
amending a decree, a Division Bench considered it too 
late to hold that such an order could not be made. ; 

Quere.—Is it in the power of a Judge in the mofussil 
under the Code to amend a decree which has been 
confirmed in the presence of the parties by the High 
Court in appeal? 


Markby, J.~In this case it appears that 
a decree was passed on the 13th July 1868. 
That decree was brought up to this Court 
upon appeal, and was confirmed by this Court 
on the 18th June 1869. The present 
respondents were defendants in the suit, and 
it is said that it appears from the judgment 
that it was the intention of the Court to 
dismiss the sgit as against them and to give 
them their costs. Tbh8 respondents, however, 
took no proceedings in execution until the 
18th December 1871, and when they applied 
for execution it was discovered that the 
decree did not contain any direction by 
whom those costs were to be paid. It was 
consequently held by this Court that they, 
respondents, could have no execution upon 
this decree. Thereupon; acting upon « 
suggestion, contained in the judgment of this 
Court, the. respondents, on the = 2 August 


t 
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1872, obtained from the Judge of the Court 


in which the original decree was passed an 
order amending the decree by inserting the 
names of the parties from whom they were 
fo obtain their costs. That amendment, as 
we are informed, was made in accordance 
with the judgment which had been passed. 
Then proceedings in execution were again 
commenced, and an order for issuing 
execution was made on the 21st December 
1872, which is now before us on appeal. 

. An objection has been taken to that order 
that it has wrongly disposed of the question 
of ‘limitation which was then raised before 
the Court. Upqn that point we* sea no 
reason whatever to differ from the decisien 
of the Court below. 

The main question which has been argued 
is that the present execution proceedings 
cannot be sustained, because the Court bad 
no power to amend the decree on the 21st 
August 1872. Now, on looking into the 
record, it appears that that order of the 2]st 
August 1872 was not an order passed in 
review under Chapter XI of the Code of 
Civil Procedure, but was what is called a 
miscellaneous proceeding such as was 
suggested by a decision of this Court reported 
in the 9th Weekly Reporter, page 471 ; and 
whatever might have been our opinion 
independently of any authority as to the 
power of a Judge in the mofussil under the 
Code to amend a decree which has been 
confirmed in the presence of the parties by 
this Court on appeal, we think it is too late 
now, after that decision which we have just 
referred to and the other decision in the 11th 
Weekly Reporter, page 142, and also the 
expression of opinion of Mr. Justice Kemp 
and Mr. Justice Glover in this very case, for 
a Division Bench to hold that such an order 
cannot be made. It appears that several 
Judges have expressed an opinion that such 
an order can be made, and it also appears 
from the decision in the XI Weekly Reporter 
that such an order is open to appeal, And 
the order of amendment in this case having 
been made on the 2lst Augus 1872, it is 
too late now to questioil it by way of appeal ; 
and therefore beiag an order which the Court 
had power to make, and not having been 
appealed against, it must be taken as final. 
At the game time we think it right to add 
that, had this order been now open to 
question, we should have hesitated very 
much before confirming it, It is the duty of 
the parties, or rather of their pleaders, when 
they obtain a decree, to see that if is drawn 
up in the proper form, and it has been ordered 


? 
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by a Circular Order of this Court ef the} 
19th July 1867* that the Judges should > 
obtain the signatures of the pleaders before 
the decree is finally signed. If the parties 
choose to allow so long a time as that allowed * 
in this case to elapse before they take any. 
steps upon the decree without taking àny 
precaution to see that the decree is properly 
drawn up, it seems to us that if may be 
fairly presumed that they acquiesced in the 
decree, and that no alteration ought to be 
made subsequently. 

‘ As, however, we have no power to 
interfere, the*appeal must’ be dismissed with 
costs. 
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The 31st May 1873. 


Present: e 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble*F. A. Glover, 
Judge. 


Pleading one’s own Fraud—Admission— 
Estoppel. . 
Case No. 1318 of 1872. 
Special Appeal from a decision passed by 
the Judge of Jessore, dated the 3rd May 
1872, affirming a decision of the Sudder 


Moonsiff of that district, dated the 11th 
May 1871. 


‘Sreenath Roy (Plaintiff) Appellant, 
versus 


Bindoo Bashinee Debia and another ( Defend- 
ants) Itespondents. 













Mr. M. M. Ghose and Baboos Woome: 
Chunder Banerjee and Bungshee D 
Sen for Appellant. 


Baboos Sreenath Doss and Meohinee Moh: 


Roy for Respondents. . 







fue 

cel 

A party claiming under another who has made any 

sions as to a transection to which that other was a pa 

is at liberty to allege and prove that the admissions “i 
made with a fraudulent purpose and were not true, 

to show the real nature of the transaction. 


+, 


ei 


$: 

Couch, C.J.—T He’ first Court appears to 

have found that the jote was only colorably 

created by Sulimoolla in thg name of- his 

mother. THe Judge of the Lower Appellate 
Court says, that he concurs with the Moonsiff | 
in thinking that the plaintiff “has failed to 
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} “establish that the jote ever existed as a 
“real boyd fide sépatate property distinct 
“from the talook, though there can be no 
“doubé that it has for a long time hada 
“nominal existence.” 


It is now objected that the defendant 
whose title is through a mortgage, which has 
since been foreclosed, from the son of 
Ashrufoonnissa, isconcluded by the statements 
of Ashrufoonnissa, and that he is not at 
liberty to show that the creation of the jote 
was only colorable, and that, as the Lower 
Court has found, it had only a nominal 
existence. 


Decisions in this Court have been referred 
to which appear to support that proposition. 
That of Mr. Justice Norman certainly goes 
to that‘extent, But this is a question which 
has underg@ne much consideration in the 
Courts in England. It is to what extent a 
. person shall beat liberty to allege and prove 
fraud in a matter in which he was a party, or 
shall be at liberty to allege and prove that 
any admissions made by him were made with 
a fraudulent purpose and were not true, and 
also to what extent persons claiming under 
any one who has made such admissions will 
be at liberty to do the same. In one of the 
cases in this Court, the learned Judges who 
decided it seem to have held that the law ‘of 
England ought not to’ be followed in this 
country. We must say that, in a matter of 
this kind, we cannot see any ground for 
making a distinction between the law in 
India and the law in England. The law in 
England is not founded upon anythjng 
peculiar to that country. The question how 
‘ar a person should be at liberty to show the 

val truth of a transaction is one upon which 

a do not see there should be any difference 

are and elsewhere. For the law in England 

may quote Symes v. Hughes, Law 
ports, 9 Equity, 475. But in fact this 
estion has been set at rest by the authority 

‘ich lays down the law for India, and any 

ision in this Court to the contrary must, 

+ think, be considered as no puger the law. 


There is a case in XLII Moore’s Indian- 


Appeals, page 651,* in which two of the 
defendants in the suit had made a statement 
respecting a mortgage transaction with the 
object of defeating the plaintiff’s claim, 
which statement was false, and in a 
foreclosure suit whieh was’ afterwards 
brought by one of them against the other, 
the statement was sought to be made use of. 
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The Judicial Committee of the Privy Council = 
held that the defendants in that suit might 
plead that the statement: which they had 
formerly made was false and intended as a 
fraud on the third party, and that the 
admission in their answer would not amount 
to an estoppel as between them. That is 
about as strong a case as could well be put, 
and their Lordships say in their judgment 
that there was nothing to prevent the defend- 
ants in the case from showing the real truth 
of the transaction. 


At page 585 of the same volume, there is 
another decision of the Judicial Committes* 
to the sanfe effect. There,*in a suit to redeem 
a*morigage, a person „to avoid an objection 
which was taken as to the parties to the suit, 
filed a petition disclaiming all interest in the 
estate. At that time she had an expectant 
right only to the estate, and she subsequently 
became absolutely entitled ; and it was held, 
in the first place, that the petition could not 
operate as a couveyance, aud next, that the 
statement in the petition was no estoppel, 
and that she was at liberty to show the real 
truth of the transaction. Their Lordships 
said :—“ It is very difficult to see how she 
“can possibly be estopped.” ‘ The real effect 
‘of the petition seems rather to be that 
“they mutually agreed to represent what 
‘was not the fact, for the purpose of enabling 
“a certain suit to be carried on ;’—~and they 
were of opinion that the petition could not 
possibly operate either as a conveyance or as 
a contract to convey, nor by way of estoppel 
so as to deprive the plaintiff of her right to 
recover all these properties. In a ease in 
XVIII Weekly Reporter, page 493, these 
decisions were followed by myself and 
Mr. Justice Ainslie. Inthat case it wasadmitted 
that an instrument of gift had been executed, 
and evidence was offered to show that it was 
really a colorabie transaction, and the question 
that we had to decide was whether the 
person against whom an admission of the 
gift was used might show that it was only 
colorable, and that the property was not 
intended to pass, and really did not pass. 


We held that he might show the real nature’ ` 


of the transaction. 


We think that in this case the defendant 
was at liberty to show that the creation of 
the jote was only colorable, and that no 
jote was really created. This niight perhaps 
be considered as a stronger case in favor 
of the defendant, because he is not a person 
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claiming by inheritance, but is apparently 


In the year 1867, Tara Chand comnfenced i 


a bond fide purchaser of the estate forja suit to obtain possession under hisepurchase 


value. 
The appeal must be dismissed with costs, 





The 3lst May 1878. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 


Judges. 


Act VIII of 1859 s. 230—Onus Probandi— 


Possession—Limitation— Title. 


a 
Case No. 1198 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 29th May 1872, affirming a 
decision of the Subordinate Judge of 
that district, dated the 30th September 


1871. | 
Brindabuo Chunder Roy (Plaintiff) 
Appellant, . ` 
VETSUS 


Tara Chand Banerjee (Defendant) 
Respondent, 


Baboos Romesh Chunder Mitter and Rash 


Beharee Ghose for Appellant. 


The Advocate-Generaland Baboos Taruch 
Nath Sen and Kalee Prosunno Dutt for 


Respondent. 


Under Act VITI of 1859 s, 230 a party who has been 
dispossessed in execution of a decree to which he is not 
a party, though he may not, on mere proof of bond fide 
possession, claim to he restored, yet he can on such 


proof call upon the defendant to prove his title, 


A person in possession without title has an interest in 
the property good as against all the world except the true 
owner, which interest is capable of being dealt with, 
until the true owner interferes, just in the same way as 
if it were unimpeached, and it therefore passes by con~ 


ba iy or devise, or by an execution~sale. 


uch interest so passed confere an unimpeachable title 
$ which becomes complete as soon as the true owner’s 
limitatiĝn, the practical effect of 
whereof is to extingWsh his title in favor of the party 


claim is barred by 


in possession. 


Markby, J.—Tue facts of this case as 
mmaeenStnted taus are that one Dad Ali, who was 
then owner of certain immoveable property, 


° became insolvent in the year ‘1853. 


-The property mow in suit was sold 
together with several other properties by the 
Official Assignee to one Tara Chand in the 


year 1856, 


Lows 
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of this and the other properties. The suit 
was instituted against the heirs of Dad Ali; 
but several other persons applied to be made 
defendants in the suit claiming various por- - 
tions of the property under different titles. 
On the 14th May 1869, Tara Chand obtained 

a final decree which included this property. 

On the 19th May 1870, Tara Chand, in 
execution of his decree, took possession of 
this property. 

On the 16th June 1870, the plaintiff 
presented a petition unde Section 230 of the 
Code of Civil Procedure, alleging that he 
was in bond Jide Possession of that portion of 
the property to which the present suit relates, 
and that he was not. a party to the suit in 
which the former decree yas passed. 
Accordingly his application was, as the Code 
directs, registered and numbered as a suit. 

The plaintiff has now proved that, in- 


execution of a decree passed in the year 1852 


against Dad Ali, execution was taken out 
after Dad Ali’s death under Section 210 
against the heirs of Dad Ali, and that the 
property he now claims was sold in execution 
of that decree in the year 1864. At. 
that time, the heirs of Dad Ali were in 
possession, The plaintiff took possession 
under his purchase, but when exactly is not 
stated, but at some time prior to 1867. He 
was not made a party to the suit brought by 
the defendant in 1867. The District Judge 
thinks that the execution-creditors, when 
they took these proceedings in execution, 
mugt have known that Dad Ali’s heirs were 
not entitled to the property ; but he says 
that it was stated on behalf of the defendan 
that no collusion or complicity was charge 
against the plaintiff. i 
Both the Lower Courts have dismisse 
the suit. 
. The plaintiff appeals and raises two conter 
tions: first, that the title of the defendant Ta 
Chand was extinguished in favor of himse 
as soor as the twelve years from the date of h 
purchase had efapsed, and that he has thery 
fore proved his title ; secondly, that, und!®P 
Section 230, he ought to be restored to pal 
session, even without proof of title, upg?> 
proof that he was bona fide in possession ar’ 
that he was not a party to the suit, IM 
The second point is, I think, stated ak 









broadly. I am not. prepared to say tha 

under Section 230, a party who has beert 
dispossessed in execution of a decree td 
which he is not a party ca, on mere proof 
of bond fide possession, claim to be restored. 


— 
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1 But Iéhink he can, on mere proof of bond 
fide possession, call upon the defendant to 
prove Ais title : and that I understand to be 

„the result of the judgment of the Chief 
Justice in 5 B. L. R., 708.* 

The question, therefore, arises, has the 
plaintiff proved his title? I think he has riot. 
It seems to me that we cannot hold that he 
has done so without impugoing doctrines that 
have been already clearly laid down in this 
Court and in the Privy Council. It has 
been laid down by the Privy Council in the 
case of Gunga Gobind Mundul, XI Moore, 
page 845,+ that “fhe law has*established a 
“ limitation of twelve years ; after that time it 
“declares not simply that? the remédy is 
* barred, but that the title is extinct in favor 
“of. the possessor.” And in an earlier 
passage they say that the right to sue for 
dispossession Belongs to the owner of the lands 
encroached upon, and if he suffers his right 

to be barred by the law of limitation the 
` practical effect is the extinction of his title 
in favor of the party in possession. It also 
appears to me to be an accepted doctrine in 
our Courts, that if a party who has been 
twelve years out of possession, and whose suit 
is therefore barred, should again get into pos- 
session, he is not (to use an English phrase) 
remitted to his old title ; our Courts adopt- 
ing, as pointed out by Sy Lawrence Peel in 

I Boulnois’ Reports, page 79, the English 

rule that there is no remitter to a right for 

which the party had no remedy by action at 
all. This decision was quoted and approved 
of by Loch and Mitter, JJ., in XII Weekly 

Reporter, 193; and the principle here laid 

own has been applied exactly in the same 
to the English Statute of Limitations 

, Brassington v. Llewellyn, 27 L. J. 

, 297). I may add that the decision in 

Gunga Gobind Mundul’s was given upon the 

Jaw of limitation as it existed prior to 1859, 

bat the principle of that decision has been 

frequently applied to Act XIV of 1859, 

which governs the present case. 

The question, therefore, comes to this;— 
had the defendant allowed hif right to be 
barred by the law of limitation ? It seems to 
me that he had. His cause of action arose 
wen his purchase wgs completed in the 
year 1856, His right (as he himself admits) 
to possession was then denied by Dad Ali, and 
subsequently bysDad Alis heirs.. Neverthe- 
Jess he did not commence any suit to recover 
possession till the year 1867 ; and the per- 
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sons whom he then sued,—the heirs of Dad 
Ali,—had then parted with their interest in, 
as well as their possession of, this portion of 
the property : and (if it has any bearing on: 
this point) the Lower Appellate Court finds 
that the defendant must have known, whenthat 
suit was brought, that the plaintiff was in 
possession of this property. I think, therefore, 
that this stands as a simple case in which the 
party out of possession has omitted to sue 
upon his cause of action for twelve years ; 
that his right is thereby barred; and 
that his title is extinct. Hence it follows 
that, even if the plaintiff has proved no title, 
still the ‘defendant has preved none either ; 
aml that therefore under Section 230, the 
plaintiff ought to be restored to possession. 

But I also think (which is the plaintiff's 
first contention) that the plaintiff has proved 
his title. The Privy Council say in the case 
of Gunga Gobind Mundul, not only that the 
title of the party whose right is barred by 
the Statute of Limitation is extinguished, 
but that it is extinguished za favor of the 
possessor. When the twelve years expired in 
this case the plaintiff was in possession, and 
was he “the possessor” within the meaning 
of this rule? I understand it to be admitted 
by the Advocate-General, and I think it can- 
not be disputed, that by the possessor is here 
meant not only the person in original pos- 
session, but any person who comes in under him 
during the twelve years by inheritance, will, 
or conveyance. But if thig be so, I do not 
see how the plaintiff can be excluded. I 
understand the principle of law to be that a 
person in possession without ‘title has an 
interest in the property good as ogaiust all the 
world except the true owner, which interest 
is capable of being dealt with, until the true 
owner interferes, just in the same way as if it 
were unimpeached, and that it therefore 
passes by conveyance or devise. Why then 
should it not pass by an execution sale? 
The plaintiff as purchaser at an execution sale 
received a certificate, which is by law (Section 
259 of the Code of Civil Procedure) “a valid 
transfer of the right, title, and interest of 
the judgment-debtors în the property sold.” 
Dad Ali was the judgment-debtor and died 
in possession. His interest in the property, 
though without title, was of such a nature 
as would pass by inheritance to lys sons 
(Doul Curter v. Barnard, 27 L. J., Q. B. 
808). It did so pass ; and afterwards passed 
by the execution proceedings from his sons 
to the plaintiff just as completely as by a 
private sale. As against all the world, 
except the defendant, that execution sale 
18 
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passed to the plaintiff an unimpeachable title : 
and as soon as the defendants suit was 
barred, the plaintiff’s title was complete. 

The conclusion that the plaintiff's title is 
necessarily established if the defendant’s title 
is barred seems to me warranted by good 
sense as well as by law. It seems to me to 
be almost an absurdity that there should be 
any case of land without an owner when 
there is a person in possession of it who 
cannot lawfully be disturbed. 

I base this decision on the assumption, 
which is warranted by the judgment of the 
Lower Appellate Court, that the plaintiffs 
acted in good® faith in purchasing this 
property. Had the plaintiff obtained possts- 
sion of the property by fraud or violence, it 
may be that the case would have to be 
considered under a somewhat different 
aspect. 

The decisions of both the Lower Courts 
will be reversed, the decree dismissing the 
suit will be set aside, and the plaintiff will 
have a decree for possession, with costs in 
this Court and the Courts below. 

Birch, J.—The plaintiff derives his title 
under a purchase at an execution sale. The 
defendant claims the property under a prior 
conveyance from the Official Assignee, as 
representative of Dad Ali, the original 
proprietor. No distinction can be made 
betweena person claiming under an execution 
sale as contra-distinguished from a person 
oe under an ordinary conveyance.* 
Defendant purchased 
Grighares Lall, 2 B. L R, on the 8rd December 
P.C.,78;11 W. R., P. C., 29. 1856, plaintiff pur- 
chased in 1863. Defendant could not get 
possession from Dad Alior his heirs. The 
plaintiff succeeded in obtaining possession in 
1864 without the intervention of the Courfé. 
In 1867, nearly eleven years after his purchase, 
defendant brought a suit against Dad Ali’s 
heirs for confirmation of his title and 
possession ; but he did not makesthe present 
plaintiff, though then in possession, a party 
to the suit. Defendant obtained a degree, 
and in execution thereof dispossessed the 
plaintiff on the 16th June 1870, The 
plaintiff comes into Court under Section 230, 
alleging that his possession was rightful, and 
that he was no party to the decree under 
whiclmthe defendant has taken possession of 
his property. Under Section 230, the 
applicant is not bound to do more than prove 
that he was really and dond fide in posses- 
sion ; he is not bound fo start his case by 


+ 5 BL. R., page 708; proving » his title.f 
13 W: R., F, B., 80. The matter in dispute 
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is thexight of the decree-holder to disþossess £ 
the applicant, and the decree-holder is at, 


liberty to give evidence of his title and 
prove that the property really beloygs to, 
him. Unless the decree-holder can show a° 
better title than the applicant, the latter- 
ought to be restored to possession. Both 
the Courts have found that the plaintiff is 
an innocent purchaser free from all imputation 
of collusion with the judgment-debtors, and 
that he has been in possession of the property 
since 1864. Under cover of the decree 
obtained against the heirs of Dad Ali, 
defendant has succeeded in dispossessing the 
plaintiff’ He could not have done this by 
any regular suft, as he would have been 
barred by limitation. He could not 


dispossess the plaintiff until he had succeeded ~ 


in setting aside the execujjon sale and 
the right acquired thereby. There is no 
provision in the Indian Limitation Act, XIV 
of 1859, analogous to that of Section 34, 
3 & 4 William IV, c. 27, which declares 
that the right and title of the party out 
of possession is extinguished at the end of 
the period of limitation prescribed by the 
statute. But it has been held by the Privyt 
| VII Weekly Reporter, Council and by this 
«C, 21. Court in several rul- 
ings following on that judgment that, if a 
person suffers his sight to sue for title to 
be barred by limitation, the effect of his 
laches is the extinction of his title in favor 
of the person in possession. And I appre- 
hend it to be now well established that, when 
his remedy is barred, the. right and title of a 
claimant is extinguished and transferred t 
the person in possession. The dispossessic 
of the plaintiff by the Nazir was in realj 
wrongful, as he was no party to the suit; : 
had the Court ordering execution known how 
the matter stood, no order for dispossession 


could have D given under Section 223. & 
ae 


And it would be inequitable to hold that the 
plaintiff’s position is to be damaged bya 
wrongful dispossession, and that he is to be 
put to proof of his title when, bad his 











possession been undisturbed, it was good ~“ 


against all the world. The defendant’s 
remedy, if he ever had any, againsé the 
plaintiff is barred, and his right and title is 
extinguished in favor of the plaintiff, I 
concur in thinking the plaintif, entitled to a 
decree. 

The order of the Lower Court must be 
reversed and the appeal decreed with costs. 
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* The 2nd December 1870. 


4 
Present: 


l The Hon’ble Louis S. Jackson and F. A. 
Glover, Judges. 


Estates—dJulkur Rights—Righi to Alluvion. 
: Case No. 71 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 19th January 1870. 


The Government (Defendant) Appellant, 


versus 
Baboo Radhay Singh (Plaintiff) Respondent. 


Baboo Onookool Chunder Mookerjee for 
e Appellant. 


Baboo Unnoda Pershad Banerjee for 
* Respondent, 

An estate does not necessarily mean land, but may 
denote julkur, phulkur, or bunkur rights: and even 
where land has been entirely washed away, there still 
remains the right to possession of any alluvion that may 
subsequently reappear on the same site, which right 
may, in accordance with the Privy Council decision in 
Lopez v. Muddun Mohun Thakoor and others (XIV W. 
R., P. C., 11), be sold as an estate. 


*Glover, J.—Tue plaintiff in this suit 
claimed to recover, from Government 
Rs. 6,798-15-93, together with interest, on 
account of the mehal No. 400, Sewai 
Teekarampore, purchased by him at an auction- 
‘sale for arrears of revenue on the 27th of 
July 1863, but which he now alleges had no 
existence at the time of the sale, having been 
reviously washed away by the river Gunduk. 
is claim is made up of two items ; one 
Rs. 760-5-33, the amount with interest 

the purchase-money, the other of 
. 6,038-10-62, the amount with interest of 
payments of Government revenue on the 
hal from the date of purchase to the 28th 
tbruary 1867. 

_——” The Government, defendant, replied that 
ithe Collector was bound by law to sell the 

* estate as it had fallen into arr@ars, and that 
he had no means of knowing whether the 
langs of it were existent or not at the time 
of the sale; that the plaintiff retained his 
name on the towjee and paid ‘the revenue long 
after he knew that the lauds of Sewai Teeka- 
rampore had been completely diluviated,-for 
the purpose of getting possession as accretions 
to his purchased estate of lands belonging to 
another mehal, and it is because he failed in 
his attempt that he bas brought the present 
suit. 












The Subordinate Judge held that Mouzah “° 
Sewai Teekarampore had no existence at the 
time of the sale to plaintiff, and that therefore 
Government, which guaranteed the existence 
of an estate, was bound to refund money paid 
under a mistake. He held further that the 
Collector, when he sold the mouzah, knew, 
or had the meavs of knowing, that Sewai 
Teekarampore had no existence, and that his 
proceedings were consequently mala fide. 
In respect of the Government revenue, he 
decided that the plaintiff was ‘justified in 
paying it so long as he thought he had 
bought an estate, however small, and was 
entitled ferecover it on proof that, at the 
time of his purchase, the land had been 
altogether diluviated. 


Against this decision the Government 
defendant appeals, and should I think succeed. 
I do not agree with the Subordinate Judge 
either that the Collector knew, or ought to 
have known, of the non-existence of what he 
was putting up for sale, or that as a matter of 
fact Mouzah Sewai Teekarampure was non- 
existent at that time. 


So far as the Collector was concerned, it 
appears that he issued the usual notification 
under Sections 5, 6, and 7 of Act XI of 1859, 
and ‘the plaintiff has nowhere alleged that 
from returns made at the time the Collector 
was aware that he was advertising for sule 
an estate that had been long ago washed 
away by the river. The fact, if true, could 
easily have been proved, and the plaintiff 
would hardly have neglected such a very 
simple method of substantiating his case. 
The Subordinate Judge has made a charge 
for the plaintiff which he never ventured to 
make himself, and has presumed mala fides 
on the part of the Collector, without as it 
seems to me the smallest foundation. 


The Mouzah Sewai Teekarampore was 
sold on the 27th of July 1863. The plain- 
tiff purchaser is amahajun, and presumably a 
shrewd man of business ; at all events itis but 
reasonable to suppose that, before he purchased 
an estate liable to a yearly revenue of 
Rs. 1,196-4 he made ‘the usual enquiries and 
satisfied himself that at least he was purchas- 
ing something at that time in existence. No 
doubt, Radhay Singh now denies that he 
made such enquiries, but the whole genor of eo 
his conduct subsequent to the sale contra- 
dicts his allegation. He admits, moreover, in 
his deposition that the mebal in question 
had once belonged to his “brother, which is 
against hig present contention that he was an 
innocent trusting purchaser entirely ignorant 
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. Of the state of what he was buying, and 
careless as to making enquiry. 

But the strongest reason for believing that 
the estate, much or little of it, was in existence 
at the time of plaintiff's purchase is to be 
found in Radhay Singh’s own verified state- 
ment in the civil suit brought by him against 
Government as owner of the adjacent Khas 
Mehal Teekarampore in 1866. In that suit 
he claimed certain lands as accretions to his 
purchased estate of Sewai Teekarampore, 
alleging tbrough his pleader, who was 
examined at the trial, that although a large 
portion of the lands of his purchased estate 
had been diluviated, there still remained some 
50 or 60 beegahs to which the newly formed 
lands had accreted. This was in 1866, or 
three years after the auction-sale, and it is 
impossible to believe that he would have 
brought such a suit if there really had been 
at the time no nucleus of Sewai Teekaram- 
pore to which the disputed lands could have 
joined themselves. Any how the plaintiff 
committed himself to a verified written state- 
ment that in 1866 some of the lands which 
he had purchased .in 1868 was still in 
existence. It has been contended for the 
respondent on this part of the case that the 
decision of this civil suit was the first 
intimation the planitiff had that in 1868 
Mouzah Teekarampore bad no existence ; but 
there is nothing in the record of the case to 
support this contention. The answer of the 
Colleetor to the plaintiff’s claim was that the 
disputed land did not belong to the plaintiff ’s 
estate of Sewai Teekarampore, but did belong 
to the Government Khas Mehal of 
Teekarampore, and that the plaintiff’s claim 
to it as an accretion (gungaburar) to Sewal 
Teekarampore could not stand: the utmost 
said or inferred was that the mouzah did not 
exist- in 1866, the date of the Collector’s 
answer. This was a very different thing 
from admitting that, at the time of the sale to 
plaintiff, Mouzah Sewai Teekarampore had no 
existence, and that therefore the disputed land 
could not have accreted to it. The decision 
of the suit merely dismissed the plaintiffs 
suit, without gaing so far as I can see into 
any evidence as ‘to whether Mouzah Sewai 
Teekarampore was or was not in existence 
in 1868. At the close of the judgment, 

memethore owsur the words that the Collector had 
sold an estate which had no existence ; but 
how the Subordinate Judge came to this 
opinion, which was opposed to both the 
plaintiff’s and defendant’s statements, does not 
appear. The point moreover was not in issue, 
the sele question for Beco being whether 
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the disputed land was an accretion to Mouzah 
Sewai Teekarampore, or to Mouzah Teeka- 
rampore. 


It is argued for the respondent thas the e 
Collector was by the sale Jaw bound to 
convey an estate to the purchaser, and that, 
if no part of the land was in existence at the 
time of sale, no estate could have passed. 
For the reasons above given, I think that an 
estate—meaning by that, some land of Se wai 
Teekarampore—wasin existencein July 1863, 
but in any case an estate would not neces- 
sarily mean Jand. Julkur, phulkur, and 
bunkur rights are all estates, and in this 
particular case, eyen supposing that in 1863 
Mouzah Sewai Teekarampore had been 
entirely washed away, there would still have 
remained the right to possession of any 
alluvion that might subseqgently have 
reappeared on the same site, and there would 
therefore, in accordance with the decision of 
the Privy Council in Lopez v. Muddun 
Mohun Thakoor and others, XIV W. R. 
11, still have been an estate to sell. 


I have little doubt myself that the plaintiff 
made the purchase as a matter of speculation. 
He bought a chur estate in the hope—a hope 
generally well-founded—that sooner or later 
alluvion would render his purchase a valuable 
one. The law of alluvion as it stood before 
the decision of the Privy Council above 
alluded to, gave all accretions to the estate 
to which they accreted, and the smallest 
nucleus might easily be the commencement 
of a very large and valuable property. 
Instead, however, of becoming the nucleus 
of a large estate, Mouzah Sewai Teekaram- 
pore has itself disappeared, and the plainti 
finds that he has made a bad bargain inste 
of a good one, 


It was argued with much persistence 
the respondent’s pleader that, where bi 
parties to a contract acted under a mista 
equity demanded that the purchaser shou 
not be a loser ; but to this it may be rep & 
that the plaintiff was under no mistake r, 
but that there*was at the time of hi,” 
chase some land of Sewai Teekaray, 
existence, and that the plaintiff fo 
aware of the extent of his purchas 














Jackson, JI concur genera’ chis 
judgment. 

By the Court—The appe: ast be 
allowed, and the plaintiff's 5 dismissed 


with costs. 


We make no order in regar 
paid by the respondent for 


3 the revenue 
ars subsequent 


i 
’ 
e 
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to tle decision of the civil suit of 1866, but 
the Government of Bengal may not probably 
be disinclined under the circumstances to 
congider the justice of refunding the money 
go paid to the respondent. 


S The 3lst May 1873. 


Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
o Judges. . 


Am-mooktears— Powers of , Attorney—Deed of 
Sale. 


ose No. 1274 of 1872. 


Special pam from a decision passed by 
‘the Judge “of Tirhoot, dated the 24th 
April 1872, affirming a decision of the 
Subordinate Judge of that district, 
dated the 22nd January 1872. 


Mussamut Mohan Kooer (Defendant) 
. Appellant, 


+ 
Versus 


Baboo Ajoodhya Doss (Plaintiff) 
Respondent. 


Baboo Kalee Kishen Sen for Appellant. 


Baboos Bama Churn Banerjee and Taruck 
Nath Palit for Respondent. 


Where a party resists liability for a deed of gale 
executed by his am-mooktear, it is necessary for the 
- purchaser claimio 0g under that deed to show that the 
mooktear had authority either by virtue of a general 
or special power of attorney to execute that deed, and to 
bind his a a by executing that deed, 


Phear, J.—In this cas@ the title upon 
which the plaintiff came into Court was a 
deed of conditional sale executed by one 
*“Moosahib Lall, a mooktear of the defendant. 
The defendant has ‘resisted the plaintiff's 
claim founded upon this deed by denying 
that she exeeuted the deed, or that it was 
executed by any one having authority from 
her to execute it. The Lower Appellate 
Court has given the plaintiff a decree, and 
has remarked hat “although it has been 
“argued that Moosabib Lall was not 
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“empowered to act, yet it is clear that this*’ 
“contention is an after-thought and worth- 
“less, as the Mussamut in her written state- 
‘ment has plainly acknowledged Moosahib 
“Lall as her am-mooktear.” 

It is a little difficult fo understand what 
the Judge meant to convey by saying that 
“this contention is an after-thought;” for 
it appears upon the perusal of the defendant's 
written statement that it was put forward 
quite in the first part of this statement. 
The admission that Moosahib Lall was her 
am-mooktear, that is, general attorney, was 
not of itself inconsistent with her assertion 
that hée had no authorisy from her to make 
«this conditional sale. It seems that 
Moosahib Lall does act as mooktear for the 
defendant under some power of attorney ; 
still it is incumbent upon the plaintiff before 
he can succeed in this case to show that 
Moosahib Lall, when he executed the deed on 
behalf of the defendant, had authority either 
by virtue of a general power of attorney or 
special power of attorney, to execute that 
deed and to bind the defendant by executing 
that deed. 

It isa very remarkable thing that at the 
trial no one seems to have thought that it 
was necessary in order to make out the 
plaintiff’s case that he should establish the 
mooktearnamah or power of attorney upou 
which he relied. As the reccrd now stands, 
there is no evidence whatever of it. And 
if we dealt with the case, as it has been 
presented to us on special appeal, we ought 
to dismiss the suit altogether. But having 
regard to the circumstances of the case, we 
think on the whole that it will be right to 
give the plaintiff an opportunity of proving 
the mooktearuamah which he states consti- 
tuted the authority to Moosahib Lall to 
execute the deed. The learned vakeel who 
has appeared for the plaintiff says that this 
mooktearnamah is identical with the 
mookteqgrnamah under which the deed of 
sale was registered. If so, a copy of it must 
exist in the Registration office, and by that it 
can be proved, no doubt, even if the original 
should not be for théoming, 

Under these circumstances, we reverse the 
decree of the Lower Court and remand the 
case for retrial with the direction that the 


Judge give the plaintiff and thegefendaphi, 


both an opportunity of adducing evidence 
upon the issue whether or not Moosahib 
Lall executed this deed by the authority of 
the defendant. 

The plaintiff, respondent, must pay the 
appellant his costs in this Court. , 
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_ The 3lst May 1878. 


Present: 


The Hon’ble W. Markby and E. G, Birch, 
Judges. 


Sale of ancestral Property—Rights of Minors— 
Liability of Auction-purchaser. 


Case No. 95 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 13th April 1871. 


Jungee Lall an® another (Defendants) 
Appellants, i 


VErTSUS 


Sham Lall Misser and others (Plaintiffs) 
Respondents. 


Baboo Chunder Madhub Ghose for 
Appellants, 


Mr.R. E. Twidale and Baboo Hem Chunder 
Banerjee for Respondents, 


In a suit by §, in his own right and as well us on 
behalf of his minor brother, to cancel an execution-sale 
held in execution of an ew parie decree, to cancel 
the said decree and two bonds entered into by 
members of their family during plaintiffs’ minority, and 
to recover possession of a share in the ancestral property 
which had been sold, it was found that the advances of 
money for which the bonds were executed were made 
without proper enquiries as to the necessity for the loan, 
and that the minors were not properly represented in 
the suit in which the ex parte decree was obtained: ° 

Hep that the mortgage bonds under such circum- 
stances were invalid against the plaintiffs, and that it 
would be carrying presumption too far to say thata 
decree so obtained must be taken to be valid as against 
the minors. 

Herp that the auction-purchasers could not protect 
themselves by relying on the decree and execution-sale, 
after having received distinct notice that the mother 
of the plaintiffs challenged the validity of the whole of 
the proceedings. < 


Markby, J.—Tuis was a suit brought by 
Sham Lall Misser, and by Soonder Lal] Misser, 
' minor, through his next friend and brother 
the first plaintiff, who has obtained the proper 
certificate for that purpose, to recover posses- 
sion ofa share in Mouzalis Nowshee, Dehdole, 
Kothlahee, Hurravain, Purtapore, Luckmee, 
Bunwarajhoreeah, Chuck Dhadree, Manikpore, 
Dharumpore, Mojlas Peram Nath, Khurba, 
weed Bissep pore Gohool, to cancel an auction- 
sale of that property held in execution of a 
decree on the 9th, 12th, and 13th August 1869, 
to cancel two bonds dated respectively 7th 
Srabun 1268 and 27th July 1862, and to 
cancel the above-mentioned decree dated the 
14th January 1865. 


J 
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The quetion-purchasers and the parti¢s in 
whose favor the bonds were execyted, and 
who also obtained the decree, were made 
defendants in this, suit. z 

The plaintiffs alleged that the share in 
question is their share in their portion of the » 
ancestral property of the family ; that their 
father Mone Mohun Misser died in Srabun 
1266 F., leaving the plaintiffs his minor 
sone ; that the plaintiffs remained under the 
protection of and were brought up by their 
mother ; that the second of the mortgage 
bonds above-mentioned was executed by the 
uncle of the plaintiffs, Hurdee Nath Misser 
as their guardian, and an ex parte decree 
obtained thereon ;*that in execution of this 
decree, the property in suit was sold by 
auction, and purchased by the defendants who ` 
took possession in Assin 1277 F. The 
plaintiffs deny that their uncle had any right 
of guardianship during the lifetime of their 
mother, and assert that the bond executed . 
by him on their behalf is invalid. They 
deny the facts stated in the bond, and that 
their father left any debts at his death. 
They say the income of their share was 
Rs. 2,500, and that there was no necessity 
for borrowing a single pice: so that their 
position ought to have greatly improved, 
whereas, in consequence of what has takeh 
place, they have become beggars absolutely. 

All the defendants, in effect, as we are i 
informed, make the same allegations, namely, 
that the decree of the 14th January 1865 
is a conclusive answer to the plaintiffs claim ; 
that Fakeera Misser and Hurdee Nath 
Mis8er, who executed the two bonds, became 
guardians with the consent of the plaintiff's 
mother ; that the share in the family property 
to which the plaintiffs are entitled is incor 
rectly stated ; “that the bonds were executed 
“for money found due to the defendant? 
“shop under bahee-khattah on secou 
“of payment of Collectorate revenue an! 
“supply of cash expenses in the course 6 
“banking transactions ;” and that the bondi i 
were executed in good faith to meet legal . 
necessities. : 

The defendants also allege that, owing to 
disputes in the family, there was muh; 
confusion in the collections of the estates, 
and that the lands lay fallow, whence arose: 
the necessity to borrow, to pay revenue and 
meet the house expenses ande expenses of 
litigation. They contend that at any rate 
the sale is good as to the shares of the 
adult members of the family, and_ lastly 
assert that Gopal Dutt Misser is really 
conducting this suit, and that he and tha 


* 
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plaittiffs and the other members, of the 
family ave still living jointly and that their 
dealings are joint. 

The important questions raised by the 
issues are :— 

, (1). Whether the contraction of the loans 
was authorized and beneficial to the plaintiffs; 
and, if not so, whether the decree is binding 
on. them? 

(2). Whether the sale’ can be set aside 
against the defendants who are bond fide 
honest purchasers? 

(3). What ig the extent of the plaintiffs’ 
share in the proper ty? 

This case and several other cases of a 
similar character were héard together by the 
Subordinate Judge, and taking that part of 
the judgment of the Subordinate Judge 
which applies to this case, we find that he 
holds that the real character of the transac- 
tion between Chummun Lall (the father of 
the defendants) and the family of the Missers 
was not, as the defendants alleged and 
contended, an ordinary banking transaction 
such as is well known and common in that 
part of the country, but simply a transaction 
by way of loan. The Subordinate Judge 
goes very carefully through the accounts and 
explains them very clearly, and shows that 
‘between the 8rd Assar 1267 and 16th Srabun 
1269 (two years and oge month) Rs. 2,572-2-6 
was advanced for revenue, and Rs. 26,672-13 
for other purposes; and he thinks these 
advances were made by Chummuan [all 
without making such enquiries as he ought 
to have made as to the necessity for the 
loan ; that in fact no one thought of the 
interests of the minor at all, and merely 
joined the minors’ names in the transaction 
because they were members of the family. 
He does not believe that there was any 
pressure on the property when the borrowing 
first commenced, or that the collections were 
stopped. 

This case and the other similar cases went 
to the District Judge on appeal who also 
heard them together, and reversed the decision 
gf the Subordinate Judge if all of them on 
the ground that no fraud being alleged the 
deeree was conclusive. ‘The cases then came 
“before Mr. Justice Bayley and myself in 
special appeal. In one ense, where the sale 
was in execution of a decree for costs, and 
where it appeared that the minors were 
properly represented in the suit in which 
that decree was passed, we thought that the 
judgment of the District Judge could be 
supported ; buteve thought, for reasons which. 
‘we need uot now repeat, that in the other 


cases the fact that the sale was made iv 


execution of a decree was not by itself 
conclusive, and therefore that further enquiry 
was necessary. Accordingly we called up 
all the other cases to be heard by us as 
regular appeals from the decision of the 
Subordinate Judge, and that is the way in 
which the present case now comes before us. 

The defendants, appellants, who are both 

the decree-holders in the ex parte suit whose 
decree is sought to be set aside, and the 
auction-purchasers whose purchase is sought 
to be set aside, have not now made any really 
serious attempt to attack the conclusious 
at whith (as above stated) the Subordinate 
eJudge arrived. The evidence upon which 
these findings in a great measure proceed 
can scarcely be said to have been laid before 
us at all, and has only been very slightly 
alluded to in the course of the argument. 
We have, however, looked into the evidence, 
and we think that these conclusions are 
correct, and we also think that the Subordi- 
nate Judge was right in thinking that the 
mortgage bonds were under such circum- 
stances invalid as against the plaintiffs in this 
suit. 

The defendants have placed some reliance 
on the fact that the bond on which the 
ex parte decree was obtained was signed by 
Hurdee Nath, who had obtained a certificate 
under Act XL of 1858. But this does not 
really strengthen their case. It is not 
pretended that Hurdee Nath even obtained 
the sanction of the Court to this bond, and 
being in fact a mortgage it was, under the 
provisions of Section 18 of Act XL of 1858, 
invalid without this sanction. 

The question then remains (and it is upon 
this point that the argument in this and the 
analogous appeals chiefly turns),—-what is the 
effect of the ex parte decree? First, have 
those defendants who obtained that deerce, 
and whom for convenience we will call the 
decree-holders, a right to say that this decree 
is conclusive as between them and the 
minors that the latter are Hable ? The decree- 
holders say that it is, and that no enquiry 
can now be made’ into ,the circumstances 
under which that decree was passed ; that it 
Taust be presumed that the minpr was 
properly represented, and that the decree 


was properly passed, it being the yates 


the Court which passed that decree to see 
that it was so. 

Now we do not, as a general rule, wish to 
impugn in any way the validity of this 
reasoning, and, no doubt, it was for the 
plaintifs who denicd the validity .of that 


\ 
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. decrée to get rid of it by positive evidence 


that it was improperly obtained. But though 
they have shown to our satisfaction that the 
advances were not in fact for their benefit, 


they have not given any evidence to show : 


how the decree was obtained, and the decree- 
halders contend thaf,. until the decree is set 
aside, the prior question as to the liability 
of the minors cannot be gone into. Whar, 
however, the plaintiffs now assert, and what 
through their mother they have asserted ever 
since that decree was passed, is that they 
were not properly represented in that suit, 

and they contend that a decree against a 
minor is not, conclasive, even ‘prinm facie, 
until, at least, it be shown that he wase 
properly represented in the suit. 

After some consideration, and having 
regard to the fact that one of these parties 
is still a minor, who ought not to suffer for 
the omissions of those who: are conducting 
the suit, we determined, instead of deciding 
this case upon presumptions which must be 
unsatisfactory, to send for the record of this 
ex parte suit under the provisions of Section 
188 of the Code ; and having this record now 
before us, we feel no doubt whatever that 
the plaintiffs’ allegation that they were not 
properly represented in that suit is true. 
Neither Gopal Misser, who is described in 
the plaint as guardian of the minors, nor any 
of the other defendants, appeared. No proof 
is offered that Gopal had obtained a certifi- 
cate authorizing him to act as guardian to 
the minors, nor do we understand it to be 
now asserted that he was so authorized in 
fact, Nor is there any trace of his having 
been specially authorized to defend this suit 
on behalf of the minors. ‘No vakeels were 
instructed by any of the defendants. No- 
thing like a proper enquiry was made, or 
evidence given as to the liability of the 
minors for the debts covered by these bonds. 
In fact, the dacree was given upon merely 
formal evidence of the executions of the 
bond, and the proceedings appear to have 
been conducted without any regard whatever 
to the provisions of Section 8 of Act XL of 
1858 or the interests of the minors, We 
think if would be*carrying presumption too 
far to say that a decree so obtained must be 
taken to be valid as against the minors; and 


mamaie thexedare think that, notwithstanding this 


decree, the finding of the Subordinate Judge 
that the present plaintiffs are not liable for 
the money covered by these-two bonds must 
be confirmed, 

The auction-purchasers, however, contend 
that it does not follow because the decree 
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cannot þe sustained by the decree-hoMlers 
as against the minors that their purchase 
must, therefore, be set aside: and they rely 
on the decision reported in I B. L. R., App. 
Civil, page 56,* and the general principle 
that an honest purchaser acting with due care 
and diligence ought to be protected, It hds 
been admitted in one of the analogous cases 
by the pleaders who also appear for the 
respondents in this case (and we think we 
are justified in accepting the admission) that 
this would be so, were it not for the notice 
given to the purchasers at the instance of 
tlie mother of the plaintiffs that she denied 
their liability and the validity of the ex parte 
decree dn the ground that they were not 
properly represented in that suit. But it is 
contended that, having received that notice, 
the parties who intended to purchase at the 
auction-sale should have enquired further, 
and ascertained whether or no the minors 
were or were not properly represented in the 
suit which led to the decree, and in this 
contention we think they are right. It has 
been laid down by a decision of a Full 
Bench that there is no absolute protection to | 
a bona fide purchaser at an execution-sale, 
but that each case must be determined 
according to its own circumstances (IX 
Weekly Reporter, 196) : and looking to all? 
the circumstances of thjs case, we consider 
that the auction-purchasers cannot protect 
themselves by simply relying on the ex parte 
decree and the execution-sale. Whatever 
might have been their position otherwise, 
they cannot do so after having received 
distiifct notice that the mother of tbe plaint- 
iffs as their guardian challenged the validity 
of the whole of these proceedings. The 
turning point, therefore, of this and several 
of the analogous cases is, as we indicated iu . 
our former judgment, the question whether 
or no this notice was given, We have fully 
considered this question, and have allowed 
some fresh documents to be filed in order to 
come toa more satisfactory determination 
upon it ; and we agree with the Subordinate 
Judge in his ffiding that the defendants 
were fully aware before the sale that the 
liability of the minors was contested, agd 
on the very ground that, the minors were not ° 
properly represented in the former suit. 
Whether or no that was so was a fact that 
could have been very easily ascertained by a 
simple reference to the records of the Court 
in which the property was being sold, -and in 
which the ea parte decree had been obtained. 
nl aaa 
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And we think that it was at least the duty 


of the-intending purchasers, after the notice 
given by the mother, to:search these records.. 
Had-dhey done so, we now know what the 
result would have been, and we think the 
augtion-purchasers cannot protect themselves 
by a decree which by reasonable diligence 
they ‘might have discovered: to be invalid. 

As regards the form of the decree, the 
only complaint made is that the plaintiffs 
have not been directed. -to refund the whole 
of the purchase-money of the share which. 
Bat the purchaser is not 
entitled to this. He has not shown that the 
whole purchase-money was earried „to the 
assets of the joint estate, and that the plain- 
tiffs have had the benefit of it. To some 
extent the Subordinate Judge thought the 
plaintiffs hag had the benefit of it ; aud the 
plaintifs have aequiesced in that decision. 
But nothing has been shown to us upon. 
which we could find that as to the residue 
the plaintiffs derived any benefit whatever. 
And, therefore, adopting the rule laid down 
by the Full Bench in IX Weekly Reporter, 
512, the plaintifs cannot be compelled. to 
refund any larger sum. 

This appeal is therefore dismissed. with 
egsts.. 


The 31st May 1873. 


Present : 


Tho Hon'ble W. Markby and E.G. Birehy. 
Judges, 


a 
Execution-sale— Auction-purchaser—Notice.. 


É Case No. 100 of 1872. 


Regular Appeal from a decision passed by. 
the Subordinate Judge of Tirhoot, dated | 
the 13th April 1871; 


Ram Jewuu Lall (Defendant) Appellant, 


VETSUS: 
Sham Lall Misser and. otherg (Plaintiffs). 
. Respondents, 


Mre. H. A. Branson and Baboo. Boodh | 
Sein Sing for Appellant. 


Mr. R. E. Twidale for Respondènts. 


i] 

Auction-purchaters at a sale in execution. of an ex parte | 
decree are entitled. to retain, their purchase notwith- 
standing that the validity of the decree is contested, if 


notice of such contention was not communicated to them. 


before the property was sold, 


Markby, J J.—Tras. facts of this csse are 
with two exceptions analogous to those in 





No. 95* and need not be fully stated. The ve 
first difference is that this ex parte decres 
on which the property was sold in this case 
was not obtained upon the bond, but in a 
second suit upon further advances not covered 
by the bond. 

The record of this suit.is also before us, 
aud were it necessary to decide this point, 
we should come to the same conclusion as we 
come to in reference to the other ex parte 
decree, namely, that the proceedings were 
altogether invalid as against the minors. 

But there is another and far more important 
difference between this and the other cases,. 
which is"that the notic by the mother 
that she contested the validity of this 
ex parte decree, and the liability of the 
minors for the debt upon which it was given, 
was not communicated to the auction- 
purchasers in. this case. Therefore, although. 
the decree cannot be maintained, the 
purchasers still contend that they are entitled. 
to retain their purchase. The respondents 
have admitted that this being so, they. 
cannot set aside the sale, and, upon the whole, 
we feel ourselves justified under the circum- 
stances in. accepting this admission. 

The decree, therefore, of the Lower Court, 
will be set aside and the suit dismissed. 
The defendant Ram.Jewun Lall, who is the 
purchaser, will be entitled to his costs. 


The 3lst May 1878; 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Jurisdiction of Mofusstl Court Orders in Suits 
not pending— Orders in Panam.—Persons not 
Parties. 


Cases Nos. 62 and 63 of 1873. 


Miscellaneous Appeals from. an order 
passed by the Judge of Midnapore, dated 
the 14th February 1873; 


Bam. Nidhee Koondoo and another (Judg- 
ment-debtors) Appellants, 


ROSA PETERS trae, 


VETSUS 


Ajoodhya Ram Khan {Decree-holder) 
Respondent. 





* See previous case. 
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Baboos Kalee Mohun Doss, Romesh 
Chunder Mitter, and Bhowanee Churn 
Duté for Appellants. 


The Advocate-General and Messrs. J. T. 
Woodroffe and R. T. Allan for Re- 
spondent. 


A District Judge having dismissed a suit with costs, 
and an appeal having been preferred against his decree, 
it was brought to his notice that one of the plaintiffs 
was an indigent person who had been put forward in the 
suit, two others being the parties really” interested. 
Finding this to be the fact, the Judge ordered that the 
names of these two parties should be added to the decree 
for costs : 

Hewp that the Judge had no power to make such an 
order because the suit was no longer pending in his 
Court. i 

Mofussil Courts have no power to make an order 
in penam against persons who are not parties to a suit, 
such as the Judge made in this case. 


Markby, J.—In this case it has been 
established to the satisfaction of the District 
Judge upon an enquiry instituted by him 
that one Ram Nidhee Koondoo and Bykunt 
Nath Koondoo, being desirous of entering 
into a transaction for the purpose of assisting 
certain persons called the ‘‘ Bhooyas” in 
establishing their claim to certain landed 
property in Midnapore, agreed that they 
should receive, as a consideration for so doing, 
the half of any property that might be 
recovered in the suit ; and in order to carry 
out this arrangement, purchased from the 
Bhooyas at a nominal sum one-half of their 
interest in this property ; but the Koondoos, 
instead of taking a couveyance in their own 
names, and joining with the Bhooyas as 
plaintiffs in the suit, took a conveyance in 
the name of one Shama Soonduree, an 
indigent member of their family od depend- 
ent upon them for support: and they caused 
the suit to be brought in her name and that 
of the Bhooyas jointly. 


The District Jtdge has found that Shama 
Soonduree was thus put forward by the 
Koondoos in order to save themselves from 


anna A p pay the costs of the suits whieh 


were to be brought to establish the claim, 
in case they should be unsuccessful, The 


. District Judge is fyrther of opinion that Ram 


Nidhee Koondoo and Bykunt Nath Koondoo 
are the real plaintiffs in the suit, though 
acting in the name of Shama Soonduree. 
* iin, 
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Upon these facts being established, the — 


District’ Judge directed that the “names of 
Ram Nidhee Koondoo and Bykunt Nath 
Koondoo should be added to the decree for 
costs, which the defendant had obtained in 
the two suits brought in the name of the 
Bhooyas and Shama Soonduree Dossee under 
the above arrangement, aud whick the 
District Judge had dismissed. 

Having had the depositions taken by the 
Judge read to us, and having heard the 
arguments thereon, we have no reason what- 
ever to doubt that his conalusions of fact are 


-fully justified by the evidence. 


The,question for consideration is whether 
the District Judge had power to make such 
an order as was made by him upon these 
facts being brobght to his notice. 

Whether or no, if the applicaééon had been 
made whilst the suit was still pending in the 
District Judge’s Court, the Koondoos could 
have been made liable in the decree for costs, 
we need not now determine. No doubt, the 
District Judge had facts before him which 
showed that Shama Soonduree’s ownership 
was a mere fiction ; that in fact, as put by 
Mr, ‘Woodroffe, she was no more a reality 
than the John Doe or Richard Roe in the 
old fashioned English. action of ejectmeyt, 
and possibly it might have been considered 
that, in making the oondoos by name liable 
for costs, he was in reality only drawing up 
the decree in accordance with the real facts 
of the case. 

But, however desirous we may be to 
support the District Judge in checking an 
undoubted fraud, we feel unable to say that 
he had power to make such au order in the 
present case, because when that order was 
made the suit was in longer pending in his 
Court. The record had left his Court and 
had been brought up to this Court upon 
appeal against the decree dismissing the suit. 
Even, therefore, if the District Judge had 
power to draw up a decree making the 
Koondoos liable for costs whilst. the suit was 
still pending ig his Court, it was clearly 
impossible for him to do so after it had been 
carried out of his Court into the Court of 
appeal. pee 

It was, however, contended that this was 
not really what the Judge intended to do; 
that this order should be looked upon, not as 
a decree or as part of a decree against parties 
to a suit, but as an order made in penam 
against the Koondoos, similar to the orders 
which have been sometimes made in the 
High Court on the original Side against per- 
sons not purties to the suit lo pay the costs 
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of a suit which they have promdted or 
instigated. 

It is not necessary for us on this occasion 
to efamine accurately upon what grounds 
such orders are made by this Court. The 


` general principle cannot be denied that 


Courts of Justice have only power to deal 
with "persons brought before them by regular 
process of law, and they have not power, 

otherwise than by such process, to summon 
before them any persons they may choose to 
answer for their misconduct. There are, no 
doubt, exceptions® to this prineiple ; such as 
the power to punish what is called “ contempt 


of Court;” and it has begn considered that |. 


this Court on its original side has very wide 
powers in this respect. But we do not feel 


_ justified in saying that the Civil Courts of 


the mofuss# have these wide and general 
powers. If one such Court has them, all 
must have thenr; and we think it must not 
en too hastily assumed that Courts of such 
arious grades have all precisely the same 
wide and general powers as are possessed by 
this Court. No authority has been produced 
before us for holding that the mofussil 
Courts possess power ‘to make an order in 
penam against persons who are not parties 
ta a suit, such as the Judge has made in this 


. case ; and no instance has been shown in 


which such powers Have been exercised. 
Special powers to punish by fine not exceed- 
ing Rs. 200 any person guilty of contempt 
in open Court, or of undue arrogation of 
the authority of the Court, or of illegal 


' execution of judicial authority in his ogn 


cause, were conferred upon these Courts at 
their foundation (Regulation IV of 1793 
Section 21), and these powers have been 
since slightly extended by the Legislature. 
But no attempt was made to bring this case 
within any legislative provision. 


It was also contended for the respondent 
that no appeal lies to this Court against such 
an order; or that if it lies at all, it can 
only be heard as part of the general appeal 
which has been preferred #6 this Court 


against the decision of the suit by- the 


Disjrict Judge. But whether an appeal lies 
dt no, the matter having been fully discussed, 
and the order complained of having been 


, made in a guit of which the record is now 


~ in this Court, ‘we have no doubt that we 


ought to set it aside. But we do not think 
we ought to allow any costs; for though 
Ram Nidhee Koondoo and Bykunt Nath 
Koondoo have sueceeded in setting the order 
aside, we canot too strongly express our 
disapprobation of their conduct. 


The 2nd June 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F, A. Glover, 
Judge. 


Registration of Transfers—Cause of Action. 
, Case No. 1201 of 1872. 
° è 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
llik June 1872, reversing a decision of 
the Moonsiff of Munguleote, dated the 
29th January 1872. 


Radhika Pershad Shadhoo (Plaintiff) 
, Appellunt, 


VETSUS 


Gooroo Prosunno Roy (Defendant) 
Respondent. 


Baboo Sreenath Doss for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


Where 2 zemindar refuses to register a transfer on the 
application of a purchaser, the latter’s cause of action 
arises from the time of such refusal, and not from the 
time when his title accrued by his purchase, 


Couch, C.J.—TuEe Judge is wrong in 
holding that the period for bringing the suit 
was to be calculated from the time when the 
plaintiff's title accrued by his purchase. 


The time is to be calculated from Vabsemetlegueme. 


cause of action arose, and that would arise 
when the plaintiff first applied to have his 
transfer registered, and the zemindar refused 
to do so. It is impossible upon the proceed- 
ings for us to say when it was. The case 
must be remanded to the Lower Appellate 
Court. The costs will follow the result. 
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The 2nd June 1873. 


Present: 


“The Hon’ble Sir Richard Couch, Ki.. Chief 
Justice, and the Hou’ble F. A. Glover, 
Judge. 


Widow's Maintenance—Liability of Family 
Estate. 


‘Case No. 1140 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Cuttaek, dated 
the lst May 1872, affirming a decision af 
the Subordinate Judge of that district, 
dated the 11th October 1871. 


-Juggernath Sawunt (Plaintiff ) Appellant, 
versus 


Maharanee Odhiranee Narain Koomaree and 
others (Defendants) Respondents. 


Baboo Romish Chunder Mitter for 
Appellant. 


The Advocate-General and Raboo Mohesh 
Chunder Chowdhry for Respondents. 


Whatever may be the rights of the younger members 
-of a family, where the estate is inherited by the eldest 
member, until the maintenance of the widow of one of 
the members has become a specific charge upon the 
property, it cannot bea charge upon the estate in the 
hands of a bond fide purchaser for consideration, 


Couch, C.J. — Tse appeal must be 
dismissed, ‘The plaintiff does not appear 
to be entitled, either by virtue of the decree 
or by the custom rélied upon in his plaint, 
to maintenance out of the estate which is in 
the hands of the defendant. Whether, 
supposing the plaintiff is entitled to mainte- 
nance, it would be a charge upon.the estate 
in the hands of the defendant, the purchaser, 
need not be decided in this case, but we may 
say that whatever may be the rights of the 
younger members of “a family where the 
estata is one of this description and is 
inherited by the eldest member, that until the 
maintenance has become a specific charge 

property, which it might by a 
decree of a Court making provision for the 
payment of the maintenance and declaring 
that a part of the property should be a 
security for it, or by a contract between the 
partiescharging the property with a certain 
sum for maintenance, we do not see how it can 
be a charge upon the estajo in the hands of 
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a bona’ fide purchaser for consideration. 
We concur in the reasons which Mr. Justice 
Phear gave in the case which has been 
quoted respecting’ a widow’s mainterfance. 
They would apply as strongly to the 
present case. We think that in the absence 
of any authority to the contrary, if it were 
necessary for us to decide the question, we 
should hold that the maintenance is not a 
charge upon the estate in the hands of the 
defendant, but, as we have already said, the 
plaintiff has not shown that he has any 
right to maintenance. : 
The appenl must be dismissed with costs. 
e e : 


The 2nd June 1873, 


© 
Present : 


The Hon’ble Louis S, Jacksdh and Dwarka- 
nath Mitter, Judges. 


t 


Joint Estate— Ejectment— Right of Action— 
Co-sharer's Rights. 


Case No. 1029 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 28th Marck 1872, modifying a 
decision of the Moonsiff of Nurrail, 
dated the 1st December 1870. 


Hulodhur Sen and others (Defendants) 
Appellants, 


VETSUS 


Gooroo Doss Roy (Plaintif) Respondent. 


Baboos Mohinee Mohun Roy and Rash 
Beharee Ghose for Appellants. 


Baboo Ashootosh Dhur for Respondent. 


A suit for ejectment, brought in plaintiffs own right 
and on behalf of his co-sharer without authority from 
such co-sharer, cagnot be entertained. 

The right of a Sharer ina joint estate is a right of 
common enjoyment of the lands and premises together 
with the tenants of the co-sharers, in like manner as the 


co~sharers themselves would have it. a i 


Jackson, J.—Tue circumstances of this 
ease are peculiar, 
Doss Roy, sued in his own. right and as 
attorney for and on behalf of his co-sharer 
Ram Runginee Dossee to eject from the 
premises mentioned in the plaint the 
defendants called the Sens.,” He alleged that 
his right to dispossess them arose in 
consequence of an istafa filcd, it is not clear 


The plaintiff, Gooroo — 
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under what circumstances, in the Court of! obtain a decree in the Lower Appellate Court, 


the Deputy Collector of Nurrail in the year - 
1270. At that time the zemindar’s rights 
were? enjoyed by the putneedar, who 
, Subsequently relinquished the tenure leaving 
" the zemindar in kbas possession. A plaint 
so presented ought not to have been received, 
because there is no provision for a person’s 
suing otherwise than in person, or by his 
vakeel or authorized agent; but Ram 
Runginee, after the commencement of the 
suit, appeared and wholly denied that she had 
authorized Gooroe Doss to briag any suit in 
her name; and this turning out to be so, her 
name was expunged from the reoord as 
plaintiff, and she was afterwards made a 
defendant, 

The defendants, who are appellants i in this 
case, Claim Mrt of the land quite independently 
‘of Gooroo Doss in right of a certain jumma 
belonging to them. As tothe land that 
formed a part of the plaintiff's zemindaree, 
they alleged that they held it under a valid 
tenure obtained by them in the name of Kala 
‘Chand Sircar and Raj Chunder Dey. They 
admitted that, as they were not on good 
terms with Gooroo Doss Roy, they could not 
hope to obtain the holding in their own name, 
and they therefore employed those two 
persons as their furzees to get the tenure 
granted to them. The} therefore urged that 
those two persons, Kala Chand Sircar and 
Raj Chunder Dey, having no interest in the 
holding, were not competent to make an 
istafa, and such istafa was not eae on 
them. 

The Moonsiff framed a number of issues 
‘in the case and went into the facts and the 
‘questions of law arising out of them, and 
finally dismissed the suit of the plaintiff. 

On appeal, the Subordinate Judge, holding 
that “although Gooroo Doss Roy was not 
“the owner of the entire land of which the 
<“ defendants were shown to be trespassers, 
€ yet when his undivided share covered every 
“inch of it, he had a right to expel the 
“trespassers from the entiredand, especially 
“when Ram Runginee did not urge that the 
“defendants should be allowed to retain 
á‘ possession of at least her share in the 
“property,” declared that the plaintiff 
Gooroo Doss Roy was entitled to turn out 
the defendants and get khas possession of the 
land, including the share of Ram Runginee, 
but without prejudice to her right, and to 
demolish the huts erected thereon by the 
defendants. The suit, as originally framed by 
Gooroo Doss Roy, was very different from 
the case on which he has been allowed to 


e 


‘for if the suit had been really brought by 
the whole of the co-sharers, or by one person 
entitled to the 16 annas of the estate, and the 
defendants had no valid right to occupy the 
lands, the case would have been perfectly 
simple. It is an entirely different state of 
things when we find that plaintiff is only one 
lof two co-sharers, and the defendants are 
holding the land with the express sanction 
and acquiescence of the other co-sharer; and 
if under these circumstances, the Moonsiff had 
dismissed the suit, and that order would have 
been affamed by ‘the Court of appeal, we do 
not think we should have been disposed to 
interfere. But the case has gone to trial upon 
issues framed upon the fact that plaintiff 
is one co-sharer, and Ram MRunginee the 
other. The defendants’ conduct, it must be 
remembered, has not been straightforward, 
and whatever Ram Rungivee’s inclination in 
connection with the land now may be, we can 
see that the defendants’ possession which 
originated in a deception was less due to any 
merits of theirs than to the discord between 
the co-sharers. We do not think it would be 
right now to dismiss the suit on the technical 
ground just mentioned, but at the same time 
it is clear that Gooroo Doss Roy is not 
entitled in this case to anything more than 
his strict rights as co-sharer. According to 
several previous decisions of this Court, that 
right in such a case is this, viz., a right of 
common enjoyment of the lands and premises, 
together with the tenants of the co-sharers, 
in like manner as the co-sharers themselves 
would have it. We think, therefore, that 
the decrees of both the Courts below must 
be set aside, and that instead of those decrees 
the plaintiff should be declared entitled to 
joint possession to the extent of his 12-anna 
share (for there can be no doubt that such is 
the extent of his share) of the lands and 
premises lying to the north of the line 
marked J-——1 in the map filed in suit No, 926 
of 1861, Issur Chunder Doss, plaintiff, and 
Kala Chand Sircar, defendant, but not so as 
to entitle plaintiff to destroy any buildings 
or walls erected upon such,iand. In respect 
of the lands to the south of that line, the 
plaintiff's suit is wholly dismissed. Each 


eo 


party to these proceedings—viz., the o 


Gooroo Doss Roy and the defen 

are before us—will bear his own costs. If 
Ram Runginee had been before us, we should 
be inclined to say that her costs ought to 
have been borne by the plaintiff, but as she 
is not here we do not think it necessary to 
say anything on that point, 

\ 
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The 3rd June 1873. 


Present: 


The Hon’ble W. Markby and F. A. Glover, 
Judges. 


Rent—Interest—Act VILI (B.C.), of 1869. 


Case No. 1409 of 1872. 


Special Anpeal from a decision passed by 
the- Judge of Midnapore, dated the 3rd 
July 1872, reversing a decision of the 
Moonsiff of Namal, dated the Sth Apri 
1872. . 


Radhika Prosunno Chunder and another 
(Plaintiffs) Appellants, 


VEFSUS 


Urjoon Majhee and others (Defendants) - 
Respondents. 


Baboos Kalee Mohun Doss and Bhowanee 
Churn Dutt for Appellants. i 


Baboo Doorga Mohun Doss for Respondents. 


S. 21 of Act VIII (B.C.) of 1859 does not impose 
upon the tenant an absolute obligation to pay 12 per 
cent. interest when the rent is not paid, 


Markby, J.—Tus first two points that 
were taken by Baboo Kalee Mohun Doss 
turn simply upon the evidence, and therefore 
we cannot deal with them iv special appeal. 
As to the construction of the amuluamah, it 
appears to us that the Judge has put a reason- 
able construction upon it. 

The only point that requires any consider- 
ation is as to the construction of Section 21 
of Act VIII (B. C.) of 1869. The words of 
that Section being precisely the same as those 
of Section 20 of the former Act, no tloubt the 
same construction must be put upon it unless 
from any other part of the Act we can assume 
that there was any other intention of the 
Legislature. Certainly it does appear from 
Section 44 of the new Act that it is the duty 
of a tenant, when the zemindar refuses to 
receive the amount tendered by him, to pay 


- meee Court, otherwise he renders him- 


self liable to very heavy damages ; but still 
we cannot come to the conclusion that the 
Legislature did forsthat reason intend, when 
they used the very same words as they used 
in the former Act, to impose upon the tenant 


to pay as an absolute obligation 12 per cent. f 


J 
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interest when the rent was not paid, That 
was held not to be so under the fotmer Act, 
and we think we ought to hold that it is not 
so under the present. We think, theréfore, 
that it was in the discretion of the Court to 
decide whether or not, interest should -be 
allowed. 

The special appeal will be dismissed with 
costs. 





The 8rd June 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Security— Mortgage — Rights of Morigagee. 
e 
Case No, 1474 of 1872. 


Special Appeal from a decision passed by. 
the Subordinate Judge of Gya, dated the 
Ath June 1872, reversing a decision of 
the Moonsiff of that district, dated the 
5th December 1871. 


Achumbit Singh (Defendant) Appellant, 
VETSUS 
Kesho Lall (Plaiptiff) Respondent. 
Moonshee Mahomed Yusoof for Appellant. 


Messrs. R. T. Allan, R. E. Twidale, and 
C. Gregory for Respondent. 


Dy a advanced a sum of money to R and T, who 
granted him, as security for repayment, an ijara lense 
of a mouzah {representing that they were entitled to 16 
annas), in which lease a jumma was reserved, a portion 
whereof was to be applied to the discharge of interest to 
the defendant and a small sum to go to the mortgagor's . 
as hug-i-yara. After execution of the ijara, the defend- 
ant was dispossessed of 8 annas by a third party who 
claimed to be a sharer, and he had to sue ‘and obtain a 
partition of the remaining 8 annas, which he retained for 
what it was worth as security. Plaintiffs bought the 
mortgagor’s share, and now sue for the huq-t-yare 
originally reserved : 

Hen that the mortgagors could not claim any benefit 
under the ijara lease until all the benefits which it 
pretended to securg to the defendant were realized by 
him. * 

Phear, J.—We must say that we find, it 
somewhat difficult to realize to ourselves the 
ground upon which the Lower Appellate 
Court gave a decree in favor of the plaintiff. 

The matter seems to be a very sfmple one 
indeed. The'defendant advanced a certain 
sum of money, Rs. 1,358, to Ram Churn 
and Toolsee Singh; and they in order to 
secure the repayment of this loan, being 
themselves mokurureedars of a certain 
mouzah, granted to him an ijara lease of this 
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mouzah, representing that they were entitled 
to 16 anbas; in which lease a jumma of 
Rs. 275 was reserved for the first year, a 
portion of which was to be paid to the 
superior proprietors, and Rs. 142 was to be 
applied to the discharge of the interest due 
to the defendant ; Rs, 2 was to go to the 
mortgagors as huy-i-yara. After the first 
year, this latter item was to be raised to a 
sum of Rs. 77, thus making the jumma 
subsequently payable in respect of this ijara 
lease, Re, 850. 


After this ijara had been-executed, the 
defendant was unable to obtain the whole 16 
annas of the pledged property, or rather was 
dispossessed of 8 annas of it by a person who 
claimed to be a shareholder of Ram Churn and 
Toolsee Singh; and eventually he was obliged 
to bring a®suit of the nature of a partition 
suit, in which Ram Churn and Toolsee 
Singh’s share, Which was 8 annas, was divided 

‘off from the rest ; aud the present defendant 
retains that as covered by the ijara lease 
for as much as it is worth as a security for 
his loan. The present plaintifs bought the 
mortgagors’ share. They now bring this 
suit upon the footing of the ijara lease 
claiming to have half the amount of the 
Rs. 77, that is, the amount of hug-i-yara 
which was originally reserved, diminished 
in the proportion in which the subject of the 
ijara lease was diminished, as the result of 
the suit. In fact, it appears to us, that this 
claim of the plaintiffs is a claim on the part 
of the mortgagors to recover half the benefit 
‘ reserved to them under the original ijara 
lease, on the ground that in consequence of 
the events which have occurred, the mort- 
gagees having obtained only half the subject 
‘which was intended for their security, they 
would only ask for half the sum which was 
reserved to them. But it appears to us 
quite clear that the mortgagors cannot, under 
the circumstances that we have mentioned, 
claim any benefit whatever under the ijara 
lease until all the benefits which the original 
ijara lease granted by then pretended to 
seture to the defendant are realized by him. 
Of course the main and the only benefit 
wbich it was intended that he should realize 
was the perception $f this interest to the 
extent of Rs. 142. When he has realized 
that out Sf the diminished subject which 
forms his security, then possibly the mort- 
gagors may come to claim the benefit, or a 
portion of the benefit, which was reserved to 
them under the jjara. As it seems to us, 
however, that before that event occurs they 


that, if the Rs. 142 be paid to the - 
defendant and the rent reserved to the 
superior proprietor be deducted, there will 
remain half of Rs. 77, or any amount what- 
ever which so might be due to the plaintiff. 

This being sọ, it is very clear to us that 
the plaintiff has not made out any ground 
upon which he can succeed io this suit. We 
think that on the facts which the Lower 
Appellate Court has presented to us, the 
plaintiff ought not to succeed. 

It seems to us that the special appeal must 
be upheld and the plaintiff’s suit dismissed, 
and the, defendant must have his costs in all 
the Courts, Mi 


mammal 





The 3rd June 1873. 


Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Righis of Ovcupancy-~Ejectment. 


Case No. 1464 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 10th June 1872, affirming a decision 
of the Moonsiff of owabad, dated the 
28th August 1871. 


Mutty Soonur (Defendant) Appellant, 


VErsus 


Gundur Soonur and another (Plaintiffs) 
Respondents. 


Baboo Doorga Doss Dutt for Appellant. 


Baboo Boodh Sen Singh for Respondents. 


In asuit for ejectment it appeared that plaintiff had 
purchased tè house which stood upon the plot in dispute 
thirteen years prior to the institution of the suit; that ho 
had occupied it for four years and then left the district 
for business purposes, “paying no rent for the 7 or 8 
years of his absence, during which the zemindar put the 
defendant in possession and took rept from him: 

Hep that, even if plaintiff hadea right when he went 
away to occupy the land if he chose to do so, as he did 
not do so he had no right on his return to eject the 
defendant. 


Phear, J.—We think that the erre. 
below have considerably misapprehended 
this case. It appears that there really was 
no conflict between the*parties as to the 
facts. According to the plaintiff’s own 
witnesses, the plaintiff purchased the house 


have no right at all, It is not shown to us| which stood upou the plot in question some 


\ * 
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thirteen years ago, ocenpied it for four years, 
and then went to Hazareebagh for business 
From that time until the time of 
bringing this suit, a period of seven or eight 
years at least, he neither returned to the place 
nor paid rent to the zemindar. Under these 
circumstances, in the meanwhile, the zemindar 
put the defendant into possession and took 
rent from him. So that at the time when the 
plaintiff brought this suit, the defendant was 
occupying the land in question, living there 
and paying rent to the zemindar. Clearly, 
the plaintiff can only succeed in this suit 
which is brought to oust the defendant by 
showing his own superior right. ‘Lhe only 
right upon which he relies is an ordinary 
right of occupancy which he asserts he had 
gained at the time when he left for 
Hazareebagh, by reason of lapse of the time 
during which he and his predecessor had 
occupied the house. We are not concerned 
to enquire now whether the facts of 
occupation in the way in which he alleged 
them were of such a character as would be 
sufficient to give him the right of occupation 
upon which he sues. We will assume for 
the moment that, when he went of to 
Hazareebagh, he had a right to occupy the 
land if he chose to do so. Hoe did not do so, 
because by no possible leniency of construction 
can.we make the absence at Hazareebagh for 
six, or seven, or eight years without payment 
of rent into an occupation of the land in 
question during that time. Possibly, we will 
repeat, he had a right to occupy the land 
when he went away, supposing he chose to 
do so. But clearly on these facts he did not 
choose to do so. And we think that after his 
absence under the circumstances that we 
have mentioned be had no right onder the 
color of the mere right to occupy, which he 
formerly possessed, to turn out the defendant 
who certainly, irrespective of the plaintifi’s 
right, was most rightly and completely in 
possession and occupation of the land. The 
Lower Courts are of opinion that the right 
of occupation was proved,and that this right 
of occupation gave the plaintiff a title to 
recover in this suit. In this latter particular 
we think they are’certainly wrong under the 
circumstances of this case. 


On the facts, therefore, which we 


RA i to have been found by the Lower 


Appellate Court in favor of the plaintiff, we 
think that the plaintiffs suit ought to have 
been dismissed: amd accordingly we think 
that this appeal must be upheld, the plaintiff’s 
suit dismissed, and the defendant must have 
his costs in all the Conrts, 
Sb 
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. he 8rd Juue 1873. 


Present : 


The Hon’ble Louis S: Jackson and Dwarka- 
nath Mitter, Judges. . 


Execution-sale—Aci VIII ( B.C.) of 1869— Posi- 
ponement, : 


Case No. 77 of 1873. 


Miscellaneous Appeal from an order passed 
by the Suhordinate Judge of Nuddea, 
dated the 6th February 1873. 


@ ° s 
Janokeenath Mookerjee (Decree-holder) 
Appellant, 


VETSUS id 


Radha Mohun Chatterjee ‘and another 
(Judgment-debtors) Respondents. 


Baboos Mohinee Mohun Roy and Umbiha 
Churn Banerjee for Appellant. 


No one for Respondents. 


A sale in execution of a decree under Act VITT (B.G) 
of 1869 can be postponed at the discretion of the Court 
only when the postponemegt is shown to promise benefit 
to the judgment-debtor, i€, that it will put him in a. 
position to satisfy the demand,.r when an immediate sale 
would be likely to entail injury to him, while a postpone- 
n would cause no serious prejudice to the decree- 

older. 


Jackson, J—THE question raised in this 
appeal relates to the postponement by the 
Subordinate Judge of the sale “of a dur- 
putnee talook for arrears of rent for which 
the plaintiff recovered a decree on the 28th 
March 1872. It appears that the decree- 
holder obtained an order for the sale of the 
tenure, but that, upon the application of the 
judgment-debtor, the sale had been from time 
to time postponed. The order of post- 
ponement which occasioned this appeal is 
dated the 6th Epbruary last, and since then it 
appears that a further postponement of two 
months has been allowed. The appellant 
contends in the first place that, undex™thg 
provisions of Act VII (B.C.) of 1869, the 
Court executing the decree has no discretion 
in respect of the postponement of the sale; 
and secondly,’ that even if there be a discre- 
tion, it must be exercised on some reasonable 
ground, but that no such ground is disclosed 
in the present instance. Itis not necessary 
for us in the present case to determine 
absolutely whether the Court executivg a 
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decree under the Act referred to is debarred 
from exefcising discretion in such matters. 
It is sufficient for us to say that, in the present 
instance, the sale has been improperly 
postponed. Itis only right to grant such 
indulgence when the granting of it is shown 
to be beneficial to the judgment-debtor ;. when 
he satisfies the Court that by..the postpone- 
ment he will be in a position to satisfy the 
demand ; or when the immediate sale is likely 
to be attended with ruinous or undaly 
injurious consequences to the jJudgment-debtor 
while the postponement would cause no serious 
prejudice to the decree-holder. In such cases, 
no doubt, the Court may, in. its disgretion, 
grant a postponement, but fhe present is not 
one of those cases. Here, on the contrary, 
the judgment-debtor was drifting into greater 
and greater gpmbarrassment, and the longer 
the sale was put off the greater would be the 
judgment-debtoy’s difficulty in paying the 
money and the less tle decree-holder’s likeli- 
hood of recovering it. The order of the 
Subordinate Judge is set aside, and he is 
directed to carry out the sale immediately. 





The 4th June 1878.. 


Preseyt : 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


S 


Decree— Splitting into Shares—Satisfaction. 
Case No: 72 of 1878. . 


Miscellaneous Appeal from an order passed 
by the Judge of Mymensingh, dated the 
17th December 1872, affirming an order 
of the Moonsiff of that district, dated 
the 16th May 1872. 


Bhyrubnath Shaha and another (Judgment- 
debtors) Appellants, 


VETSUS e 


Kunykya Lall. Roy and others (Decree-holders) 
. dtespondents, 


Baboo Romesh Chunder Mitter for 
Appellants. 


Baboo Mohinee Mohun Roy for 
Respondents. 


© 
Payments by a judgmont-debtor in satisfaction of a 


decree which is afterwards split up into shares, if made- 


through the Court and while the decree is entire, ought ae 
to be taken into account and set off as in satisfaction of 
the whole decree. 


Kemp, J.—Taux only question in this case 
as now before us is whether the Court below 
is right or wrong in holding that any pay; 
ments made by the judgment-debtors in 
satisfaction of the decree of 1836, such 
payments having been made in 1855, can be 
taken into account or not. It appears, as far 
as we can ascertain from the argument that 
has been placed before us, that the decree 
was passed. in 1836 in favor of Mussamut 
Rayunnigsa Khatoon for possession and 
wassilat. After her death,°it is not disputed, 
that Saadut Ali was substituted for the 
original decree-holder Rayunnissa Khatoon 
in 1859. Many years after the decree was 
passed, Khajah Abdool Gunny, who has since 
parted with his interest to the opposite party, 
the respondents, alleged that under an agree- 
ment with Rayunnissa Khatoon, he was 
entitled to a 7-anna share in the decree. 
His application was in the first instance 
rejected ; he then sued and got a decree in 
1863, so that the decree now stands 9 annas 
in the name of Saadut Ali, and 7 annas in the 
names of the respondents, the representatives 
of Abdool Gunny. In 1869, an account was 
gone into with reference to wassilat (the 
decree awarding mesne profits) in respect of 
the 7 aunas ; but that was a mere matter of 
account, The present appellants before us 
do not appear to have opposed it in any way 
or to have appeared at all at the time. 


The Court below is of opinion that the 
payments alleged to have been made in 1855 
by the judgment-debtors cannot be taken 
into aecount. This we think is wrong, for, 
at the time these payments were made, the 
decree was an entire one and had not been 
split up in any way. 


We therefore find, reversing the decision 
of the Judge, that these payments, which 
were made through the Court and certified, 
the amount of which however is in dispute, 
ought to be taken into-account and set off as 
in satisfaction against the whole decree. 


Any balance due after such sums shall 
have been set off against the whole decree 
will be recovered by all the jude 
creditors including Saadut Ali Khan. Saadut 
Ali, or his heirs, will be liable to the special 
respondents for seven-sixteenths of any sum 
which the judgment-debtors may be found 
on enquiry to have paid in satisfaction of 
the decree. ot 

i 20 
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The 4th June 1873. 


Present: 


The Hon’ble Louis S. Jackson and 
Dwarkanath Mitter, Judges. 


Right of Occupancy— Powers of Jotedar, 


Case No, 1224 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 13th May 1872, modifying a decision 
of the Additional Moonsiff of that district, 
dated the \8th May 1871. e 


Mohanund Banerjee (Defendant) Appellant, 
VETSUS 


Shushee Shekhur Chatterjee (Plaintiff) 
Respondent. 


Baboo Bungshee Dhur Sen for Appellant. 


Baboo Anund Chunder Ghosal for 
Respondent, 


The heir of a person with a restricted right of 
occupancy, though not competent to transfer that right 
out and out by sale, may make for life such arrangements 
as he thinks fit for the cultivation and management of 
the tenure. 


Jackson, J.—~It is clear that the decision 
of the Lower Appellate Court in this case 
cannot be sustained. The Judge, finding 
that Panchoo enjoyed a right of occupancy 
in this holding and that he died leaving his 
widow as his heir, goes on to say :—‘‘ The 
“ zemindar cannot take khas possession, but 
“ neither can defendant obtain possession by 
“ reason of his purchase. The only person 
‘who can take possession, and who is 
* responsible to the zemindar for the rent 
«“ is Panchoo’s heir, at present represented by 
“his wife,” which means that Panchoo’s wife 
is his heir. No doubt, the heir of Panchoo 
would not be competent to transfer out and 
out by sale the restricted right of occupancy 
which her husband and she as heir to 
that husband enjoyed ; but there is no reason 
why she should pot during and for her life 
make such arrangements for the cultivation 
of the jote and its management as she thinks 
fit. She has done so, and she asserts her right. 
aaitibiiiejbese circumstances, the plaintiff not 
being entitled to khas possession, all that the 
Judge below had to do was to order -the 
dismissal of the suit. The judgment of the 
Judge, therefore, as well as that of the 
Moonsiff, must be set aside, and the plaintiff’s 
suit dismissed with cosis, 


Í 


* 
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The 4th June 1873. 


# 
Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Regulation VIII of 1819—Service of Notice. 
Case No. 1574 of 1872. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
16th August 1872, affirming a decision 
of the Subordinate Judge of that district, 
dated the 14th June 1872. ; 


Hunooman Doss alias Nonnah Baboo 
(Defendant) Appellant, 


o 
VETSUS 


Bipro Churn Roy (Plaintiff) Respondent. 


Baboos Sreenath Doss and Greeju Sunkur 
Mojoomdar for Appellant. 


Baboo Bhugobutty Churn Ghose for 
Respondent.’ 


It was held to be a far more exact compliance with 
the spirit of Regulation WII of 1819 to serve the notice 
which it enjoins at the place in which the defendant’s 
gomastah was transacting and did habitually transact 
business, than at the eutcherry which had not been in 
use, - ` 


Jackson, J—Tue points for decision stated 
by*the Judge in the case are,—firstly, whether 
the notice was served at the cutcherry, or at 
the principal town or village upon the land 
of the defaulter; and, secondly, if so, whether 
the service of the notice was properly attested 
or not as provided by Section 8 Regulation 
VIII of 1819. On the first of these points 
the Judge says :—‘‘ The evidenee clearly 
“shows that the notice was affixed, not at 
“the cutcherry of the defaulter, but at the 
“house of Nobin Pal situated at some 
«c distance from the defaulter’s cutcherry. „No 
“ sufficient reason” he goes on “has been 
“shown why the notice should not havedéen 
“ published at the mal cutcherry.” He says:*- 
“ It is urged on behalf of the appellant that 
“ there is evidence to show that fhe business 
“of the plaintiff was sometimes transacted at 
“the house of Nobin Pal, and that even if the 
“ notice was not regularly published, plaintiff 
“is not entitled to succeed unless he can show 
“that he has been injured4n some way by 
“ the irregularity.” l 
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this seems to us to be scarcely a fair 
view of the evidence*on this point. The 
evidence of Nobin Pal, who was the gomastah 
of the defaulter, and who was himself a 
witness in this cause, was to the effect that 
he was a resident of the village in which 
the cutcherry was, that the cutcherry was ina 
ruinous state, and he used to transact business 
in his own house except when the zemindar 
was expected, and that even then the zemindar 
would frequently transact business at his 
(Nobin Pal’s) house. Now, considering what a 
cutcherry is in a village in Bengal, considering 
what the object of the Regulation was, viz., 
to insure the publication of the notice to the 
defaulter or to his managers it appears to us 
that it would be and if was an infinitely more 
exact compliance with the spirit of the law 
to serve the notice at the place in which the 
defaulter’s gomastah was transacting, and.did 
habitually transact business, than to serve it 
at an empty and ruinous building. If it had 
appeared that the building denominated the 
cutcherry had’peen in daily use, that the 
records and the papers of the mehal were 
there, and that the servants of the defaulter 
were ou that spot transacting their business 
there, then it may be admitted that the house 
of the gomastah for the time being could not 
bë properly considered a place where the 
notice might be served under the Regulation ; 
but under the circumstances of the case, we 
think the house where the gomastah resided 
may fairly be regarded as the cutcherry for 
the time being. We do not find that the Lower 
Appellate Court disbelieved the evidence 
of Nobin Pal, or indeed that the Sabordinute 
Judge disbelieved him although he comments 
on the difference in tone between the 
evidence given by this man on two occasions; 
once when he was in service, and again after 
he was dismissed. We have already said it 
does not appear that he is disbelieved, nor is 
there any reason why he should be disbelieved. 

Then as to the attestation to the service of 


the notice, it appears to us that this isa point 
entirely immaterial. The de of service 
and the attestation of particular residents 
required to be produced by the serving peon 
are Matters separated by the Regulation itself 
ffom the forms for the sobservance of which 
-the zemindar is answerable, and obviously the 
zemindar could not be answerable for the 
observance of such rules on the ‘part of the 
peon who was not his subordinate. Besides, 
the strict observance of these rules would be 
material only when the service of. the notice 
is not admitted o proved, which is not the 
case here. In this case the notice ungues- 
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tionably was served, the only dispute being 
whether it was served in the proper place. 
That being so, we think there was no 
sufficient ground for setting aside the sale in 
this case. The judgments of both the Lower 
Courts are reversed, and the plaintiff ’s suit 
dismissed with costs. 


‘The 16th May 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Mgntague E. Smith, and Sir Lawrence 
Peel. ’ ° 


Execution—Alienation of Attached Property— 
Striking off of Attachments. 


On Appeal from the High Court of 
Judicature at Fort William in Bengal.* 


Puddomonee Dossee and another 


VErSUS 


Roy Muthooranath Chowdhry and others. 


The prohibition against alienation which is involved 
in an attachment, avoids the conveyance only as against 
the execution-creditor, or some person entitled to claim 
under him. 

A. conveyance executed by the judgment-debtor after 
one attachment has been permanently struck off and 
before a new attachment is issued is valid. 

The striking an execution proceeding off the file in 
India is an act which may admit of different interpreta- 
tions according to the circumstances; but when a very 
long time has elapsed between the original execution 
and the date at which it was struck off, it should be 
presumed that the execution was abandoned and ceased 
to be operative, unless the circumstances are otherwise 
explained. 


Tue suit out of which this appeal has 
arisen was brought by the late Rass Monee 
Dossee, and her appeal bas been continued 
by two ladies who appear to be her heirs 
and representatives. 

The suit was brought fur the purpose of 
cancellingen bhaug pottah set up by the 
defendants, the Chowdrys, and recovering 
from them the possession of a parcel of land 
upon which a bazaar had been built, with 
mesne profits, the titlé on which Rass Monee 
Dossee sued being that of 4 purchaser at an 
execution sale. 

That was the object of the suit "as stated 
in the plaint. When the Chowdryeisiùsksimiiie 
their answer, they not only relied upon the 
bhaug pottah, but also set up the second, 
which we may call the mocroosee pottah ; 
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* From the judgment of Raikes and Pundit, JJ., in 
Regular Appeal No, 299 of 1860, decided 30th way 1863. 
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and the validity of that being called in 
question by the replication, one of the issues 
settled in the suit put in issue the validity of 
both pottahs, being in terms whether they 
had been granted bond fide to the defendants, 
or whether they were collusive or illegal, 

The title of Rass Monee Dossee to the 
right, title, and interest of the execution 
debtors, a joint family which may be described 
as “the Sirkars,” is not disputed ; the only 
question is what were tbe extent and nature 
of their interest in the property sold at the 
date of the sale. It is necessary, however, 
in order to see how this question arose 
between the parties, to recapitulate, as shortly 
as may be, the facts of the case. 

The proceedings go back as far as the 
year 18380. 

In August of that year one Bhoyrub Sein 
recovered a money decree for an inconsider- 
able sum against the Sirkars. In execution 
of that decree, the land in question was 
attached on the 27th February 1832, and 
the usual proclamation of attachment was 
issued on that occasion. Bhoyrub Sein died, 
leaving (as it is said, and their Lordships 
will assume correctly said) only minor heirs. 

Nothing further was done between the 
date of this attachment in 1832 and the year 
1844, when the case in execution was struck 
off the file, the judgment being still unsatis- 
fied. It appears that within one year after 
that was done Rass Monee Dosses became 
mortgagee of the land under instruments 
executed by the Sirkars. There were two 
mortgages for Rs. 500 each. They seem 
to have been ordinary Bengal mortgages 
operating as mere pledges of the land; and 
she subsequently instituted proceedings to 
enforce those securities, Pending her suits, 
aud apparently before she obtained a decree, 
the heirs of Bhoyrub Sein took fresh proceed- 
ings to enforce their judgment. A new 
attachment issued in June 1848. The order 
for sale was made on the 30th March 1849, 
and Rass Monee Dossee became the purchaser 
for a small sum, Rs. 1,400, of the property. 
This sale was founded upon the second 
attachment, to hich objections were taken 
and disposed of before the order for sale. 
Une-fifth of the property originally attached 
was released as not being subject to the 

araciment, on the objection of some of the 
Sirkars. Rass Monee Dossee also came in 
as an objector, alleging her mortgage interest, 
and'theresult of thit was that, by thelotbundee, 
the property was put up expressly as subject 
to her mortgage. All therefore that she 
bought at the execution sale was the equity of 
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redemption remaining in the Sirkars subject 
to the mortgage to her. She ‘hen took 
proceedings to recover possession of the land ; 
but she was met by the defendants, thee 
Chowdrys, who alleged that they held the 
land under pottahs granted by the Sirkars.° 
After this she seems to have slept upon her 
rights for seven or eight years, at the 
expiration of which period she commenced 
the present suit. 

The title so set up by the Sirkars was of 
this kind, The commencement of it was 
alleged to be a bhaug or ehare pottah, dated 
the 17th April 1833. From that instrument 
(of which a copy is set out at page 19 of 


the record, and which was afterwards 


produced to the High Court) it appears that 
the land was granted to them for the purpose 
of having a bazaar erected upon it at their 
expense, the arrangement between the Sirkars 
who granted the land and their lessees being 
that the latter were to pay a 2 annas and 10 
gundahs share of the profits of the bazaar, 
retaining 13 annas and 10 gundahs for 
themselves. The duration of this tenure is, 
upon the face of the bhaug pottah, somewhat 
indefinite. It was evidently intended to be 
of an hereditary character, because heirs are 
mentioned; but there is a stipulation towards 
the end of the pottah that if the lessees 
wished to give up tlfe bazaar they should be 
at liberty to do so, and that in that case the 
lessors would either purchase the huts and 
other things incident to the bazaar which 
had been erected on the land, or allow the 
legsees to dispose,of them elsewhere. And 
there is also a stipulation that if the lessors 
wished to transfer their right in the land, 
they would give the lessees information of 
their intention to do so, and would give the 
latter a right of preemption. 

The case of the respondents, however, 
goes further than this. They allege that, on 
the 2nd October 1836, the Sirkars executed 
to them a permanent mooroosee pottah, which 
materially altered the relation of landlord 
and tenant. elbe effect of that was to give 
them in terms a perpetual mooroosee pottah, 
in consideration of a salami of Rs. 1,000 and 
a reserved rent of Rs. 600 per hup, 
commuting the share*of the profits to which 
the lessors had been previously entitled for 
that rent of Rs, 600. ° 

This is fhe second of the deeds of which 
the validity is in question in this suit. 

I have not alluded to a third deed, which 
appears to have come out in the course of 
the proceedings, and to have been first 
produced in the High Court, because it was 


\ 


1873.] 


Civil 


- only a second bhaug pottah, which does not 


appear toerelate to the property in question 
in this suit, but rather, as their Lordships 
understand it, to the one-fifth of the land 
which had been released from the execution. 
Tt was in nearly the same terms as the 
original bhaug pottah, and there is no issue 
direoted to try the validity of that deed in 
this suit. 

That being the state of the case, the two 
principal questions which have been argued 
upon this appeal are, first, whether, as 
represented by the plaintiff, these deeds, or 
either of them, were or was fraudulent and 
collusive, and a contrivance between the 
Sirkars and the Chowd?ys to defeat the 
ereditors of the former, or whether they 
were bona fide documents; and, secondly, 
whether, ifgdmitted to have been bond fide 
conveyances, they are not void as against 
Rass Monee Possee by reason of their 
having been executed whilst the first attach- 
ment was still subsisting and in force, 

Their Lordships propose to deal with the 
first of these questions in the first instance, 
and without going at length into the 
evidence. The Principal Sudder Ameen 
seems to have found that the first bhaug 
pottah had not been formally or properly 
proved before: him. He also thought that 


_ the second pottah was a collusive document, 


and had not been proved to be a genuine 
one; but he seems to have admitted, by the 
very form of his judgment, that in some 
way or other the respondents had been bona 


: Jide in possession of the property ; that they 


had, upder and by virtue of the arraifge- 
ments (whatever they may have been) which 
subsisted between them and the Sirkars, laid 
out large sums inm establishing this bazaar, 
and that, by reason of that expenditure, they 
were entitled to be allowed one-half of the 
wasilat, or mesne profits, of which Rass 
Monee Dossee, by her suit, had claimed the 
whole. 

The High Court, on the other hand, has 
found that both the documents must be taken 
to,be genuine, or at least that they had not 
‘been shown to be collusive documents, and 
thosethe long possession of the respondents 
find been held under them and by virtue of 
the title which they conferred, and that the 
suit ought.to be dismissed. 

Their Lordships, upon the evidence, 
cannot feel any doubt bot that under the 
share pottah there has been a bond fide 
‘possession during many years on the part of 
the respondents.e ‘The possession in fact, 
they think, cannot be disputed. There is 
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a 
nothing to which they can attribute it, °, 
except the title commencing with that docu- 
ment. ‘They therefore do not quarrel with 
the finding of the High Court upon that 
point, 

Then, as to the second mooroosee pottah, 
the objections seem to be, first, the in- 
adequacy of the consideration stated ; and 
secondly, that although in the course of the 
proceedings in the suit of Ramruttun Roy 
the bhaug pottah was there put forward and 
apparently proved, no mention was made of 
this second or mooroosee pottah, Their 
Lordships do not deny that these circum- 
stances “cast some suspicion upon this 
document, On the other hand, looking to the 
whole of the ves gest@, and to the statement 
made by the Sirkars on the occasion of the 
revenue settlement to the effect that the 
Chowdrys were in possession under a 
permanent mooroosee tenure, their Lordships 
do not feel at liberty to say that the finding 
of the High Court in favor of the second 
pottah was wrong, or one which they would 
be justified in now disturbing. 

There was certainly evidence upon which 
the Court might come to that conclusion, 
Besides the evidence of one of the subscribing 
witnesses, there was that of two other 
witnesses, of whom one was a member of 
the family of the Sirkars. No doubt the 
Judge of first instance was not disposed to 
act upon this testimony. On the other hand, 
the High Court finding it corroborated by 
the circumstances to which I have referred 
have accepted it as true. Their Lordships 
cannot say that they were wrong in so doing. 
If the mooroosee pottah were executed when 
it bears date, the whole of the respondents’ 
title was completed before the grant of the 
plaintiffs mortgage, and when there was no 
adequate motive for the commission of a 
fraud. If, on the other hand, this document 
were concocted at a later date, and to defeat 
the plainsaffs’ claim (of which there is no 
proof), the parties would hardly have 
assigned to it a date which exposes it to the 
objection next to be considered, 

That objection is *whether, supposing the 
documents to be neither fraudulent nor 
collusive, they were void as against Rass 
Monee Dossee, by reason of the date at which 
they were executed, viz, whilst php cfzst. 
attachment was subsisting. 

On that point we have been referred to 
a great many authorities, and it may be 
admitted that there is some difficulty in 
reconciling all the cases on the construction 
of the prohibition against alienation which is 
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involved in an attachment under the new 


procedure, and seems to have been equally 
involved in an attachment according to the 
old procedure, But it appears to their Lord- 
ships that one point at least has now been 
conclusively settled, viz., that the prohibition 
against alienation avoids the conveyance 
only as against the execution creditor, or 
some person entitled to claim under him. 
Again, it follows from the first case, which 
was cited by Mr. Leith (Gobindhun Singh, 
appellant, Meer Mushun Alee and others, 
respondents, Bengal S. D. A. Reports for 
1855, p. 244), as in fact he admitted, that if 
an attachment haf been permanently struck 
off and a new attachment has become 
necessary, a conveyance which is executed 
by the judgment debtor between the two 
attachments will be valid. And one result 
of that rule, when applied to the present case, 
is that the conveyances by which Rass Monee 
Dossee acquired her interest as mortgagee 
must be taken to have been valid, notwith- 
standing the old attachment which hnd been 
issued in 1880. 
It may, however, be argued, that although 
a conveyance executed between the striking 
off of the first attachment and the issuing of 
the second may be valid, it does not follow 
that one executed whilst the first attachment 
was subsisting becomes valid by relation, or 
ceases to be void as against the execution 
creditor and those who claim under him. 
That seems to be a point which is not 
touched by the authorities cited. Their 
Lordships, however, are of opinion that in 
this case Rass Monee Dossee cannot claim 
the benefit of any such rule, if it exists. 
Her case is peculiar, After the first 
execution was struck off she became 
mortgagee. When the second attachment 
was taken out she intervened in the 
proceedings as an objector. The result of 
that was that the property was put up for 
sale as subject to her mortgage. “She there- 
fore bought only the equity of redemp- 
tion, and presumably paid a smaller price 
than the property would have realised if 
it had not been sold subject to her mortgage. 
She did not buy the subject which was 
originally attached, viz., the whole property 
free from mortgage, but the mere equity of 
ion. She cannot be sllowed to say 
that the original attachment ceased to be 
operative so as to give her the power of 
acquiring the mortgage interest subject to 
which she bas purchased, and yet to claim 
the benefit of it, in order to defeat convey- 
ances ‘which would unquestionably have 
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been binding betwean the Sirkars, the 
judgment debtors, from whom she*took her 
mortgage, and the respondents in this case, 
if there had been an end of the execution 
altogether. 


Their Lordships moreover are not prepared 

to say that in this case it would, under any 
circumstances, have been competent to the 
judgment creditor, or any person claiming 
under him, to say that conveyances executed 
pending the first attachment were absolutely 
null and void. It seems to their Lordships 
that generally” where the ‘par ty prosecuting 
the decree is compelled to take out another 
execution, his title should be presumed to 
date from the second attachment. ‘Their 
Lordships do not mean to lay down broadly 
that in all cases in which. an execution is 
struck off the file such consequences must 
follow. ‘The reported cases sufficiently show 
that in India the striking an execution 
proceeding off the file is an act which may 
admit of different interpretations according 
to the circumstances under which it is done, 
and accordingly their Lordships do not desire 
to lay down any general rule which would 
govern all cases of that kind ; but they are 
of opinion that when, as in this case, a very 
long time has elapsed between the original 
execution and the date at which it was 
struck off, it should be presumed that the 
execution was abandoned and ceased to be 
operative, unless the circumstances are 
otherwise explained. 


' Their Lordships desire to add that the 
extraordinary and unexplained delay which 
has taken place in the conduct of this suit 
would have increased their regret at finding 
themselves compelled, if they had been 
compelled, to give way to the objection that 
these instruments were null and void by 
reason of the date at which they were 
executed. The effect of allowing this 
appeal would be to disturb a possession, now 
found to be a boné fide possession, which 
has endured fow 40 years. 


For much of this, delay Rass Monee 
Dossee and the appellants are responsable. 
It has been stated that seven years elapsefl 
between the first assertion of the respondents’ 
title and the institution of the spit, and if 
appears that this appeal had been some ten 
years in the country before it was brought fo 
a hearing. 


For the reasons above stated their 
Lordships have come to thé conclusion that 
it is their duty. to advise Her Majesty to 
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affirm the judgment of the Court below, and 
to dismiss the appeal. 

As it has been heard ew parte there will 
be no order as to costs, 


The 17th May 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. * 


Hindoo Law—Self-acquired Property—~Son's 


Š Consent. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.” 


Rajah Bishen Perkash Narain Singh 
versus 
Bawa Misser and others, 


Under the Miühkila law, s@f-acquired property can be 
given by its owner at his pleasure. 

The AMitakshara law requires the son’s consent ; but 
the fact of the son’s being in debt does not incapacitate 
him from consenting. 


Tux facts of this case and the law which 
arises upon them may be very shortly stated. 
Dabee Dutt Misser, shortly before his death, 
executed an instrument, whereby he gave to 
his only son, who was considerably in debt 
at that time, his ancestral property. His 
self-acquired property he gave to his grand- 
gons and to his then second wife, afterwards 
his second widow. At the same time he 
made his son the guardian of these grandsons 
during their minority. It was contended in 
tlie first place that he had no right to make this 
disposition of his property, and secondly 
ethat this deed was fraudulent; the intention 
of Dabes Dutt being that, although upon 
the face of the deed the property was given 
to the grindsons, it should really belong to 
the son, and that the transactidén was not a 
real but a colorable one. The Principal 


meen 


* From the judgement of Kemp and E. Jackson, JJ., in 
Regular Appeal, No. 83 of 1868, decided 21st August 
1868,—-10 W. R., 287, , 


Sudder Ameen appears to have adopted this”. 
view, but their Lordships are of opinion that 
there was no sufficient evidence to support it. 
The oniy evidence at all pointing in the 
direction of that finding would be that, after 
the death of Dabee Dutt, the son remained 
in possession of the property, but inasmuch 
as the grandsons were minors and he was 
appointed their guardian, that possession was 
not inconsistent with the deed. 

The High Court reversed the decision of 
the Principal Sudder Ameen, finding that 
the transaction was a real one and not 
merely a colorable one, a finding in which 
their Lordships concur. ° 


It only remains then fo be decided whether 
or not by law Dabee Dutt was enabled to 
make this disposition of his property. The 
transaction occurred within the Mithila 
District, and the Mithila law would prevail. 
Of that law the principal authority is the 
Vyavada Chintamana, in which it is laid 
down in very plain terms, without qualifica- 
tion, that self-acquired property can be given 
by its owner at his pleasure, and subse- 
quently it is stated that “the father has full 
“dominion over the property of his father, 
“ which, being seized, is recovered by his own 
“ exertions, or over that which is gained by 
‘him through skill, valour, or the like. He 
“may give it away at his pleasure, or he may 
“distribute it.” In their Lordships’ view 
this dictum would apply. 


But it has been argued that, under the 
Mitakshara law, the father could not dispose 


‘of the property away from his son without 


the son’s consent. The Mitakshara law 
appears to be referred to undoubtedly by the 
learned Judges of the High Court as apply- 
ing to this case. But assuming what it is 
not necessary to decide, that the Mitakshara 
law applied, and assuming the Mitakshara 
law only to admit of the father making such 
a disposition with the consent of his son, in 
this case the consent of the son was given. 
It was indeed argued that because the son 
was in debt he coulè not consent, but their 
Lordships are of opinion,’ that there is no 
foundation for that argument. The consent 
of the son was given, and in either view 
Dabee Dutt exerciséd a power which by law 
appertained to him, 


On these grounds their Lordships are of 
opinion that the decision of the Court in 
India was right, and that this appeal must be 
dismissed- with costs, and will humbly advise 
Her Majesty to this effect. : 
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The 4th June 1873. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Joint Proprietorship-—Right of Action. 


Case No. 1662 of 1872. 


Special Appeal from a decision plissed by 
the Judge of Sarun, dated the 24th June 
1872, reversing a decision of the Moonsiff 
of Chuprah, dated the 13th December 
1871. 


Gokool Pershad (one of the Defendants) 
Appellant, 


VETSUS 


Ktwaree Mahto (Plaintiff) Respondent. 


Baboo Bama Churn Banerjee for 
Appellant. 


. Baboo Taruck Nath Sen for Respondent. 


A. member of a joint family has no right in law to sue 
alone for the recovery of property belonging to other 
members as well as himself, If he cannot induce them 
to join him in a suit, he must make them defendants. 


Phear, J— It seems to be pretty clear that 
the present plaintiff - had no right to bring this 
suit alone. He is not the sole person 
entitled to the property which he seeks to 
recover, because his father, who is not a 
party to the suit, ds admittedly amember of 
the same joint family with the plaintiff, and 
to that joint family, and, not to the plaintiff 
alone, the property belonged. Of course, 
if = plaintiff could not induce his father to 
join with him in bringing the suit, he might 
have made him a defendant, and so br ought 
before the Court “all the persons who were 
jointly interested-in the property which was 
sought to be recovered. For some reason or 
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other hə, the plaintiff, did not take this 
course, Possibly it is not difficult*to see a 
reason why the father should avoid being a 
party to the suit so far as he could. .« 


The Court of first instance, on the objec- 
tion of the defendant, held that the plaintiff 
could not alone bring the suit, and therefore 
for this and other grounds dismissed it, 


The Lower Appellate Court, however, was 
of opinion that neither the defendant nor any 
one else was injured by the plaintiff’s bring- 
ing the suit plone without his futher being 
joined with him. It seems to us that the 
Lower eAppellate Court was wrong in this 
view. It was wrong for the reason that we 
have already mentioned, namely, that the 
plaintiff had no right in law to recover alone. 
It was also wrong for another reason, namely, 
that, inasmuch as the plaintiff’s father was 
not a party to this suit, anyedecree which 
would finally be passed in it could not be 
made use of as a bar or otherwise by the 
defendant in any future proceedings which 
the father himself might bring. 


We said just now that it was not difficult 
to see a reason why the plaintiff’s father 
should keep out of the suit if possible: the 
reason is this, namely, that the bond which 
forms the foundation ef the defendant’s- title 
to resist the claim of the plaintiff, is a bond 
which was executed by one Byjoo, and 
signed as a witness by the father of the 
plaintiff. This bond, it seems, purported to 
convey or to mortgage the whole of the 
howse, and not merely Byjoo’s share. It 
therefore became a very material issue in 
this ease whether the father by signing 
the bond in the capacity of a witness was 
not estopped from disputing its operation in 
passing the whole of the property which it 
dealt with. If he had been a party to this 
suit, that issue would necessarily have been 
the first issue which would have been tried. 
As he is not a party to this suit, it was not 
directly an issue between the defendant and 
the present plafhtiff. It could only be mage 
an issue upon the footing that the plaintiff’s 
right to sue was inseparable from his father’s. 

Under all the circumstances of this case, if 
seems to us that it really was a very material 
omission indeed in the plaintiffs ,case that 
his father was not joined with him in this 
suit, or at any rate made a party to the suit. 

It seems to us that the judgment of the 
first Court was a correct judgment, and the 
decision of the Lower Appellate Court must 
be reversed with costs. 
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The 4th June 1873. 


Present: 
The* Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Ryot's Right of Occupancy—Zemindar’s Proprie- 
tary Rights— Transfers —Trespass—Damages. 


Case No. 777 of 1872, 


Special Appeal from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the Sth February 1872, reversing a deci. 
sion of the Subordinate Judge of that 


district, dated the 27th July 1871. 
© 


Bibee Suhodra and others (Plaintiffs) 
Appellants, 


VETSUS 


Mr, Maxwell Smith, Mookhtear (Defendant) 
Respondent. 


Messrs. J. T. Woodroffe and C. Gregory 
and Baboo Chunder Madhub Ghose for 
Appellants. 


* 


The Advocate-General and Mr. R. E. 


Twidale and Moonshee Mahomed Vusoof 


for Respondent. j 


A ryot’s right of occupancy, resting upon legislation 
and custom alone, is not derived from the general 
proprietary right given to the zemindar by thelegislature; 
but derogates from and qualifies that right. 

Whatever the ryot has, the zemindar has all the rest 
which is necessary to complete ownership of the land : 
and amongst other rights he must have sucha right as 
will enable him to “keep the possession of the soil in 
those persons who are entitled to it. The ryots have no 
power to transfer to a third party their right to have 
possession of, and to use, the soil for their own benefit, 

_ Where such a transfer has been made, and the transferee 
ig in possession, the Zemindar as @wner has a right to 
evict him as a trespasser, and to claim damages to the 
excent of so much of his rents and profits as the tres- 
pasaar prevented him from receiving. 

e 


Phear, J—TuE principal plaintiff in’ this 
case says that she is malik of a certain 
S-anna puttee ; that she formerly let it in ticca 
for a term of years to one Chowdhry Jugdeo 
Narain Singh ; and that the defendant became 
a kutkinadar under him, She states in 
substance that Jtigdeo’s term came to an end 
in 1272, and that the defendant ought then to 
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have gone out of possession; that she’ 


required him to do so, but that he refused ; 
that he still does refuse, and that he remains 
in wrongful possession. 

The plaintiff further says that the defendant, 
taking advantage of his position as kutkinadar, 
had, during the existence of the term, 
contrived to get possession of the lands in 
suit, and procured several kobalahs to be 
executed in his favor by the ryots, which 
kobalahs purported to convey to him the 
right of cultivation ; but the plaintiff asserts 
that these kobalahs were inoperative to transfer 
to him any right to the soil for four reasons: 
Ist, because the right of@cultivation of the 
tenants is not transferable ; 2nd, because the 
conveying ryots had no right of occupancy; 
3rd, because the right of cultivation can, 
under no circumstances, be transferred without 
permission of the landlord ; and 4th, because 
some of the makers of the kobalahs in 
question are not even ryots or occupiers of 
land within the puttee. 


On the foregoing state of facts, the ' 


plaintiff sues to have the kobalahs set aside 
and to recover possession of the land from 
the defendant, together with Rs. 1,450 as 
mesne profits. 

The defendant admits that he is in actual 
possession of the Jand, and he also admits 
the plaintiff’s title as alleged by her and the 
termination of the ticca lease; but he says 
that he obtained possession of the land by 
virtue of the kobalahs which the plaintiff 
questions, and he maintains that these give him 
a good title to cultivate the soil and to retain 
possession against the plaintiff. 

In the situation thus taken up by the 
parties to the suit, it became incumbent on 
the defendant to prove— ° 

lst—The factum of conveyance to him of 
the right of cultivation upon which he relied. 

2nd.— That the conveying parties respec- 
tively possessed such a right of cultivation 
as they could lawfully transfer to him without 
the assent of the zemindar. 

A. preliminary question was raised at the 
trial, namely, whether, on the allegations of 
the plaintiff, she had any right at law to 
claim possession of the land’ from the 
defendant. It was argued in substance that 
the transfer by the ryots of their occupation 
rights to the defendant, even if ilkevmmbmdid 
not amount t> abandonment of the soil ; 
that at most it was a void and inoperative act, 
a mere attempt to transfer ; and that conse- 
quently, so far as the plaintiff was concerned, 
the transferring ryots were still in occupation 
of the soil and responsible for the rents: if 
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“ait suited them for any reason to give the 
~ defendant leave and license to use their land, 
the plaintiff could not complain, 

As the authorities stand, this question 
seems to be one of some nicety, and in 
considering it there is need to bear in 
mind that the relations between the zemindar 
and the ryot are not generally the same as 
those between the English landlord and 
tenant. No doubt the zemindar has been 
made by legislative enactment the proprietor 
of the land which forms his zemindary; and 
as regards his khamor, nijjote, or seer land, 
it may be taken that the cultivator of the 
soil has generally mo other rights tiħn those 
which he obtains asa tenant by contract 
with the zemindar; but with regard to the 
ryotee lands, which constitutes the bulk of 

. the zeminodary, itis much otherwise. There, 
while the zemindar is still proprietor of the 
land, the ryots of the village as the combined 
effect of custom and legislation have in 
most, if not in all, cases some right to 
cultivate the ryotee land of the village which 
is altogether independent of the zemindar ; 
and which, in the case of a ryot having a 
right of occupation, is a right to oceupy and 
use the soil quite irrespective of any assent 
or permission on the part of the zemindar. 
This right resting upon legislation and custom 
alone is not derived from the general 
proprietary right given to the zemindar by 
the legislature, but is, as we understand, in 
derogation of, and has the effect of cutting 
down and qualifying, that right. We may 
say that, in our conception of the matter, the 
relation between the zemindar’s right and 
the occupancy ryot’s right is pretty much 
the same as that which obtains between the 
right of ownership of land in England and 
the servitude or easement which is termed 
profit @ prendre; i.e, although we need 
hardly say the ryot’s interest is greatly more 
extensive than a profit é prendre, it appears 
to us that the ryot’s is the dominapf, and the 
gemindar’s the servient right. Whatever 
the ryot has, the zemindar has all the rest 
which is necessary to complete ownership of 
the land. The zemindhr’s right amounts to 
the complete ownership of the land, subject 
to the occupancy ryot’s right, and the right 
of the village, if any, to,the occupation and 
cultivation of the soil, to whatever extent 
these rights may in any given case reach. 
When these rights are ascertained, there 
must remain to the zemindar all rights and 
privileges of ownership which are not 
inconsistent with or obstructive of them. 
And amongst other rights, it seems to us 


e 


clear that he must have such a right as’ will 
enable him to keep the possession of the 
soil in those persons who are entitled to it, 
and to prevent if from being invaded by 
those who are not entitled to it. 

Starting from this position, let us return to 
the question proposed. Do the facts updn 
which the plaintiff relies constitute a good 
cause of action against the defendant? It 
seems to us that they do. According to 
those facts the defendant is in actual?posses~ 
sion of the soil, tilling and using it for his 
own benefit, and he has got himself into that 
situation under*color of an “alleged transfer 
to him effected by certain ryots of their 
right to have possession of and to use the 
soil for their own benefit ; but, upon the 
plaintiffs case, these ryots had no power to 
make such a transfer of their right, and 
therefore so far as title in himself ig 
concerned derived tbrough this transfer, the 
defendant clearly has no right* to the posses- 
sion. Then can the defendant say that as 
regards the plaintiff the transaction of 
transfer, although it failed to pass any right 
to the defendant himself, yet served to place 
the defendants possession under the 
protection or sanction of his grantor’s rights? 
We think not; because we cannot extend 
the mere right of occupancy beyond thé 
right on the part of the person entitled 
to it to occupy and till the soil, either by 
himself or his servants or by his lessees 
or licensees, z.e., at the furthest by persons 
who are in some degree subordinate to him 
and under his control throughout the 
whole time of the possession. Now it is 
very plain on the plaintiff’s facts that, as 
between the defendant and his grantors, the 
defendant cannot possibly be in any degree 
dependent upon them in the matter of the 
possession, because he has obtained from 
them a complete transfer of all their rights. 
It appears to us almost absurd to hold that 
a zemindar in such a case as that made by 
the plaintiff, where no matter of estoppel 
occurs, is obliged to treat the possession of 
one who is, “Md whom he knows to be, 
entirely free of all dependence upon his 
ryot, as being the possession of that ugt. 
And we think we could, if it were necessary,® 
show that serious’ mischief might in practice 
ensue from the application of thig doctrine. 
Thus on the plaintifi’s facts, we arrive at the 
conclusion that the defendant has no title 
himself to the occupation of the soil, and 
that his occupation of it cannot be justified by 
the force of his grantor’s title. Therefore, 
in our opinion, the defendant is an entire 
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stranger to the soil anda trespasser, and 
the zemindar as owuer’has a plain right to 
evict him in order to protect the possession, 
. if in go doing he only exercises g right 
of ownership which is not in conflict 
-with the ryot’s right of possession. Then, 
does the act of recovering back the posses- 
sion from a stranger, who as against the 
zemindar is wrongfully holding it, conflict 
with the right to that possession on the part 
of the ryot who has voluntarily parted 
with it? It appears to us plainly not; for 
the only right which, under the circum- 
stances, the ryot can have left to him is to 
regain the possession from the zemindar 
after the latter has recovered it from the 
stranger, because he certainly could not 
himself recover it from the stranger to 
whom he pad transferred it for valuable 
consideration. If he had norightss against 
the zemindar to transfer the possession, surely 
no right of his to the possession can be 
infringed by the zemindar’s claiming the 
‘possession from the transferee; though 
possibly, on being obliged to refund the 
purchase-money, he may turn to the 
zemindar and successfully maintain that his 
ineffectual attempt at transfer did not cause 
him to forfeit his original right to occupy 
the land. 

This view accords with the judgment of 
the late Mr. Justice Norman, reported in 
VIT Weekly Reporter, page 114, and is not 
opposed to the judgments which are reported 
in V Weekly Reporter, page 147, and 
XV Weekly Reporter, page 261. 

We think, therefore, on the whole, for 
these reasons, that the plaint does disclose a 
cause of action upon which the plaintiff 
may seek to recover as against the defendant 
possession of the land which is the subject of 
suit, 

As regards the mesne profits, of course, 
they must be estimated by the damages 
“~N which the zemindar may be shown to have 
sustained by reason of the wrongful posses- 
sion, if wrongful possession be made out. 
That will not be the profits $f a cultivator, 
because at no time during the dispossession 
waske, as we understand, entitled to the soil 
for the purposes of his own cultivation. The 
damages must be as much of the zemindar’s 
rents and, profits as the defendant may, 
during the time he had been in possession of 
the land, have been the cause of preventing 
the plaintiff from receiving. 

Then as to the other issues which we 
have mentioned, the Lower Appellate Court 
has come to tlie conclusion that the 
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defendant has established both of them. 
The Judge says, that he arrives at the 
conclusion that the transfers from the ryots 
to the defendant upon which the defendant 
relies are proved ; and also that those ryots 
had tenures which they were capable of 
transferring. But it appears very clear that, 
in dealing with the evidence, the Lower 
Appellate Court very seriously misappre- 
hended the force of a considerable portion of 
it. We refer to the evidence of sales held in 
execution of decrees, the evidence consisting 
partly of parol testimony, and partly, we 
believe, of certificates of sales. But in all 
these instances of sales, so gar as they have 
been brought to our notice, the sales were 
sales in execution effected at the instance of 
the zemindar himself; and, consequently, 
they could not be evidence of the right on 
the part of the ryots to transfer without the 
assent of the zemindar. Therefore it seems 
that the Lower Appellate Court was wrong 
in cousidering that the right to transfer these 
jotes upon which the defendant relied was 
made out by evidence of this kind. ‘There 
was also other evidence, namely, the evidence 
afforded by the original pottahs which some 
of the transferring ryots seem to have put 
in as being the pottahs under which they 
held their occupation rights. As the Lower 
Appellate Court represented them, these 
pottahs contained a clause giving a power 
of transfer: and if that bo so, of course 
the pottahs, when proved to be authentic, 
would be conclusive evidence in support 
of the defence which the defendant sef 
up. But we have it also shown to us that 
these pottahs were held not to have been 
proved in the first Court, and there was some 
doubt thrown out howe far there was 
evidence on the record to prove them. The 
Lower Appellate Court, therefore, seems to 
have fallen into error in assuming that the 
pottahs were good evidence in support of 
the defendgnt’s case, without giving any 
attention to the means by which the 
defendant had proved them to be authentic. 

Under these circumstances, we think that 
the finding of the Ltwer Appellate Court 
upon which its judgment isebased cannot be 
depended upon, and that the judgment must 
be reversed and the,case sent back to the 
Lower Appellate Court for retrial_of tho 
question whether or not the personos trom 
whom the defendant claims to have obtuined 
the land in suit by transfer had as against 
the zomindar a right to transfer without his 
assent, , 

Costs will abide the event. f 
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The 4th June 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Decree—Execution— Boundaries or other 
Specifications, 


Case No. 1575 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of 24-Pergunnahs, 
dated the 3ist July 1872, reversing a 
decision of the Moonsiff of Barripore, 
dated the 25th April 1872. ° 


Shib Narain Banerjee (Plaintiff) Appellarte, 
versus 


Ram Narain Lushkur and others 
(Defendants) Respondents. 


Baboos Kalee Mohun Doss and Oopendro 
Chunder Bose for Appellant. 


Baboos Sreenath Doss and Ashootosh Dhur 
for Respondents. 


The mere omission from the schedule annexed toa 
plaint of the boundaries or other specifications of land 
will not exclude from the operation of the decree matters 
which are by name strictly claimed in the plaint and 
referred to as such in the decree, and which do not 
need any further specification: 


Jackson, J.—It seems to us in this case 
that the special appellant must succeed. He 
brought this suit to recover the rents of 
certain ticca lands purchased from one 
Mohesh Chunder Sircar, the said Mohesh 
Chunder being in possession under a decree 
obtained under a solehnamah in which the 
said ticca lands “were stated to belong to 
talook Bagdoho No. 106. 

The Lower Appellate Court has dismissed 
the plaintiff’s suit, on the ground that the 
schedule annexed to the plaint contained no 
specification or boundaries, and phat it was 
not proved that the plaintiff’s vendor obtained 
a decree for the lands the rents of which 
were now sued for. The words of the soleh- 


namah are as follows :—** GIA TITHE 
AG you AN Sae e wees 
“Se Gat @& dasa wes 
Seeria seater caltare AATA 
EE gay Baia Wing 6 AFN cz 
“seq siaa.faaaa Sofara s 
“iam aaas fafaa atfater 
“ efaxtiaz i” It appears to us by no 


+ 
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means clear whether jhe word ‘€ (E fa” 
contained in the concluding part of the 
sentence did not merely refer to the smaller 


items described as “ BWA 8 Hy” 
which come immediately before; but even 
if it be held to apply to the whole of ‘the 
properties mentioned above, we are still of 
opinion that the mere omission to give the 
boundaries or other specifications in the 
schedule will not exclude from the operation 
of the decree matters which are by name 
strictly claimed’ in the plaint and referred 
to as such in the deeree, and which do not 
need any further specification. The ticca 
lands if question sppear to be situated within 
the area of the talook and are appurtenances 
to it, and unless specifically excluded would 
go with the talook. -As the case stands, it 
seems to be mere quibbling to diy that the 
lands were not further specified and the 
boundaries not given in the schedule. There 
is no doubt that the parties intended that the 
solehnamah should cover the land in dispute. 
The judgment of the Subordinate Judge is 
reversed, and that of the first Court restored 
with costs, 





- The 6th June 1873. ‘ 


Présent: @ 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. - 
Rent Suit—Jummabundees— Patwarry— Evidence. 


Case No. 1630 of 1872. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 7th June 
1872, reversing a decision of the Moon- 
siff of that district, dated the 22nd 
September 1871. 


Dhanookdharee Sahee (Defendant) 
Appellant, 


VETSUS š 
Mr. George Toomey (Plaintiff) Respowdent. 
= 
Baboo Nil Madhub Bose for Appellant. 


Messrs. R. T. Allan and R. E. Twidale 
for Respondent, 


Jummabundee papers for the year in respect of which 
rent is claimed, made out by the officers of the person 
claiming the rent, cannot be evylence of his right to 
that which they set forth; though the evidence of the 
Patwarry (as being the officer usually charged with the 
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duty of collecting the rent) as to the amounts collected 
in previous years, corroborated by the jummabundees of 
those years, would be conclusive in respect of the’claim. 


Phgar, J.—In this case the ticcadar sues 
for’ arrears of rent which he alleges were 
due for the years 1275, 1276, and 1277, in 
respect of 7 beegahs and 2 cottahs of land 
from.the defendant. 

The defendant acknowledges that he holds 
6 beegahs 5 cottals of land of the plaintiffs 
zemindar, and admits that he is in arrear of 
rent in respect of that; but he says with 
regard to the remaining 17 cottahs of the 
land that they are his lakheraj’ land, and not 
the mal land of the zemindar, 

The first Court was of opinion that the 
plaintiff failed to make out any claim for 
rent in respect of these 17 cottahs of land. 
But the Loyer Appellate Court formed an 
opposite opinion. 

The Judge says :—-“ He (defendant) merely 
“ objected on the ground that the 17 cottahs 
“claimed in excess by the plaintiff were 
“malikanah, This then becomes a special 
“objection, and as such the onus lay on him 
“ who raised it, namely, the defendant.” 

It appears to us clear that the Judge of 
the Lower Appellate Court is wrong in this 
position. In his defence set up, the defend- 
ant said that he. was a stranger altogether 
in respect of these 17 @ottahs. In that state 
of the pleadings, it was incumbent upon the 
plaintiff before he could succeed to give 
some evidence, at any rate, of the zemindary 
right to rent for these 17 cottahs. Perhaps 
in this particular case very slight evidence 
might have been sufficient for the purptse, 
because it seems that the defendant admits 
that there is no definite boundary between the 
17 cottahs of lakheraj and 6 beegalis 
5 cottahs of the zemindar’s mal. And, no 
doubt, when a ryot or any other person in 


the position of a tenant allows his own land- 


to be confused with the land for which he is 
bound to pay rent, he must bear the responsi- 
bility and the ‘burden, when necessary, of 
making out where the line of boundary lies. 
Still the plaintiff, in order tO start his case, 
was bound to establish a primé facie ground 
fore@laiming rent in respect of the entire 
7 beegahs 2 cottahs fpr which he brought 
the suit. 

The Judge goes on to say :-—“ The defend- 
“aut has merely made a statement to the 
“effect that in the village there are some 
* 200 beegahs of malikanah land in the village, 
“bat this does not prove that the 17 cottahs 
“are within the said 200 beegahs.” No 
doubt it does not; but it affords a color to, 
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or raises a reasonable probability in favor“ 
of the defence. And it seems from the 
evidence which has been put forward in this 
ease, that it -is a fact that there are 200, or 
some other considerable number of beegahs 
of malikanah land iu this village. 


Then the Judge says :—“ The plaintiff on 
‘his part produced good proof, viz., the 
“jummabundees for the years for which the 
“rent is claimed, as also the evidence of a 
“Patwarry and other witnesses which is as 
“ood evidence asa ticcadar can produce.” 


It appears to us that the Judge has erred 
in this Statement. The jummabundees for 
the year in respect of which the rent is 
claimed, made out by the officers of the 
person who is claiming the rent, cannot, we 
apprehend, be in any degree evidence of the 
right of the person claiming to that which 
these jummabundee papers set forth. No 
doubt, the Patwarry, as being the officer 
usually charged with the duty of collecting 
the rents of the village, if he could say that 
he had in previous years collected from the 
defendant the amount which the present 
plaintiff claims, and had collected it in 
respect of the quantity of land for which the 
plaintiff sues, and had corroborated this 
testimony in regard to his own acts of 
collecting by jummabundee papers of the cor- 
responding years,—the evidence so furnished 
would be about as conclusive in respect 
of the ticcadar’s claim as it well could be 
made. It could only be met by such cross- 
examination or counter-evidence as would 
show that the Patwarry’s testimony could 
not be relied upon. 


We think then that, the Judge has com- 
mitted a serious error in discussing the value 
of the evidence upon this record when he 
starts with the assertion that the jumma- 
bundees for these years deposed to by the 
Patwarry were alone as good evidence as the 
ticcadar ceald produce. 

The Judge further says, that “aa Ameen 
“was deputed by, the Moonsiff to hold a 
“Jocnl enquiry : his report was to the effect 
“that the land was mal Jand. The Moonsiff 
“gives no reason for distfusting lis report. 
“ Having deputed him, he should have made 
“use of his report or recorded reasons for 
“not doing so.” mesne 

The Moonsiff’s judgment has been read 
over to us, and it seems to us that the Judge 
has not quite correctly represented the - 
Moonsiff in this, respect. Whether the 
Moonsiff’s reasons were good or bad, it certainly 
seoms that he took the Ameen’s report into 
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- consideration, and stated the grounds for which 


‘the zemindar, 


he thought he could not rely upon it. 

For these reasons, it seems to us that the 
judgment of the Lower Appellate Court is 
unsatisfactory and must be reversed. We 
think further that the case must be sent 
back for retrial. If there had been no more 
evidence upon the record than that with 
which the Lower Appellate Court deals, we 
should have been of opinion that we could 
best dispose of the case here. But it seems 
that the Patwarry, of whom the Judge 
speaks, not only attested the jummabundee 
papers for the years 1275, 1276, and 1277, 
but also stated c&rtain facts with ‘Tegard to 
the collections of rent from the defendant 
in previous years. What the value of his 
statements on this head is, perhaps it may 
not be very easy on the record as it stands 
to say, but at any rate it seems to us 
thet the Judge ought to give some con- 
sideration to them. In giving consideration 
to them, it will ‘be very important to 
remember that besides the jummabundee 
papers for 1275, 1276, and 1277, which were 
proved by the plaintiff, a copy of the 
zemindar’s jummabundee for the year 1265, 
taken from among the documents which were 
filed by the zemindar in a former suit, was 
put in this case by the defendant, and as 
we understand not apparently denied by the 
plaintiff. It appears to have been used as 
evidence between the parties: and the 
Moonsiff says that it appears by the jumma- 
bundee that the quantity of land held by 
the defendant of the zemindar and paid for 
by him in the year 1265 was 17 cottahs 
less than that for which the rent is now 
claimed. This is a document which by 
its nature must tell very hardly indeed 
against the plaintiff if it is authentic, because 
it seems to be statements which have been 


‘ made in another matter by the defendant 


himself, or rather by the zemindar his grantor: 
if they are not absolutely conomsive upon 
they would be of the 
very greatest weight indeed against him, and 
they would be of the same weight and 
importance as evidence against the plaintiff, 
who claims under the zemindar, z.e., by a 
ticca title from the zemindar. 

Then with regard te the Ameen’s report, | 
therte no doubt much cause for thinking ° 
that the Ameen treated the matter which he 
was deputed to investigate very much as if 
he were a Judge celled upon to weigh and 
estimate the value of opposing evidence 
bearing upon the issues which the parties 
had rafsed between themselves in the suit. 


s 


We need not say that this was not his proper 
function. His duty was, by tlte aid of 
inspection of the locality, and such evidence 
ns it was convenient that he should take on 
the spot, to ascertain so much of the 
boundaries of the different plots of land, 
which were relevant to and of importance 
in the matter in dispute as he could ascertain, 
and to represent these features of the locality, 
together with the depositions which he had 
taken, to the Court which had deputed him. 
So far as his report contains materials 


of this kind, it may be very valuable for the — 


purposes of this suit, and ought to have ail 
possible considerations given to it. But it 
ought not to be tfeated, we think, as being 
quite of such a conclusive character between 
the parties as the Judge of the Lower 
Appellate Court seems to have tgpated it. 

With these observations as to the state of 
the evidence upon the record, we will 
conclude by saying that we think the decree of 
the Lower Appellate Court mustbe reversed, 
and the case sent back to be retried upon 
the evidence which is on the record, 

Costs will abide the event. 








The 6th June 1873, 


Present : 


The Hon’ble J. B. “Phear and W. Ainslie, 
Judges. 


Cause of Action—Res Adjudicata. 
Case No. 1470 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 30th May 1872, affirming a decision 
of the Sudder Moonsiff of that district, 
dated the 26th March 1872. 


Lalla Luchmun Sahoy (Plaintiff) Appellant, 


VETSUS 


Ramsaru Pandyain and another (Defendants) 
o Hespondents. 


Moonshee Mahomed Yusoof for Appellant. 


Messrs. R. T, Allan and C. Grego?y for 
Respondents. 

Witere a party once before brought a suit which, as 
against the present defendant, was based on the same 
cause of action ‘as he now sues upon, and in which he 
might have made the present claim, but did not do so, 
he cannot bring a second suit on the same cause of 
action for that purpose. 


Phear, J.—-Tue plaintiff, one Lalla Luch- 
mun Sahoy, claiming to be mokurrureedar of 


. 
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4 annas out of 16 annas of Mouzah Panda- 
biggha, *sues Ramsaru Pandyain as widow 
and heiress of one Ramburaun Panday, 
seeking to recover Rs. 238-11-2, arrears 
which he says are due in respeet of his 
own share out of a sum of Rs. 106-9-7 
deposited on the 24th January 1862 in the 
Collectorate by one Jafar Ali, ticcadar, as 
rent of the ticca of Mouzah Pandabiggha 
. from 1264 to 1268. 


He says, that in Jeyt 1256 the defendant’s 
deceased husband gave to two persons a 
pottah of the Whole mouzahein question for 
a term which extended from 1256 to 1276 at 
a rent of Rs. 155 and,on an advance of 
Rs. 800; that in 1263 this ticca interest 
was purchased at an auction-sale by Jafar 
Ali, and in 1269 Jafar Ali sold the ticca to 
Keshub T&ll Mohajun, and about the same 
time, either before or after selling it, he 
, deposited in *the Collectorate the money 
which I have mentioned as arrears of rent 
from 1264 to 1268. In the meanwhile, 
namely, in 1262, the defendant’s husband 
died, and she succeeded him in the property. 
And in the following year, in 1268, she 
granted to the plaintiff a mokururee of 
4 annas of the mouzah for a bonus of Rs. 250, 
aia rent of Rs, 39, consisting of two items, 
namely, a sum which was to be made for 
Government revenue of Rs. 35-12-9, and an 
actual rent to the defendant of Rs. 3-3 annas 
and odd. 


The plaintiff further states somewhat 
vaguely in his plaint, for a reason that is 
apparent before the pleadings termifate, 
that in 1273 the defendant’s zemindary right, 
subject to his, plaintiffs, mokurruree, was 
sold by auction and purchased by some one 
whom he does not name. The plaintiff says 
that he had previously claimed this Rs. 28 
from the Collectorate, but that the defendant 
on that occasion objected, and he was obliged 
to bring a suit for it. He sued the present 
defendant and Jafar Ali, and at first succeeded, 
but eventually was obliged to withdraw 
hjs suit because he failed to prove his title 
‘to the property in respect of which the 
depesit was made; and he got leave to sue 
“again. Accordingly he sued again, sued the 
present defendant and others, asking fora 
declaration of his title, but not asking to 
` recover this Rs. 23. And be says that 
he eventually obtained a decree on the 13th 
April 1871, against which the present 
defendant did not appeal specially. He then 
complains that, ‘notwithstanding this decree, 
the defendant still resists hiş taking out the 
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money, and therefore he now brings this. 
present suit. 

It is not necessary for me to describe the 
position which was taken up by the defendant. 
J will only mention that Doorga Pershad, 
the auction-purchaser of the defendant's 
zemindary right in 1273, intervened. 

It appears to me that the very last clause 
of the plaintiff’s suit furnishes a bar to the 
present suit. He had before admitted that 
he brought a suit against this defendant to 
recover Rs. 23, which he could not get 
from the Collectorate because the present 
defendant objected that he had no title to the 
mokurriree tenure in reŝpect of which he 
sought it. She objected for precisely the 
same reason and at the same time to his 
recovering, or getting a declaration of his 
right to, the mokurruree tenure. And when 
he had liberty to bring a fresh suit, it seems 
to me that he was bound to claim the 
Rs, 23 in that suit. It was at that time 


inseparable from the rest of his claim against ` 


the present defendant. He chose to bring 
a second suit, after he got leave to withdraw, 
without asking for the Rs. 23. He 
relied solely upon establishing his title in 
that suit in order to be enabled to get 
payment of the money ; and he complains, 
as I have said, in the very last passage in 
his plaint that notwithstanding he got a 
decree for his title, the defendant would not 
let him get the Rs. 23 out of the 
Collectorate. It is very clear to me that he 
is barred from bringing this suit by the 
simple reason that he brought a suit before, 
which, as against the present defendant, was 
based on the same cause of action which he 
now sues upon, and that inasmuch as he 
might in that suit have made the present 
claim, he cannot bring a second suit on the 
same cause of action for that purpose. 

In this view, it is not necessary for me 
to consider the question which was raised 
during the argument, namely, the question 
whether he could be allowed to establish his 
claim to this Rs. 23 as being money originally 
deposited for him with a stakeholder 
under designation of title by making out 
that he was the person Who at the time of 
the deposit was entitled as designated, and 
for whose benefit therefore it was deposited 
and held,—whether he could be allomas to 
do this notwithstanding that he was barred 
by the operation of the Limitation Act from 
asserting that title as an existing title for 
the purpose of recovering the property to 
which the title related. I say it is not 
necessary to consider that question, because 
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J think that he is, upon the allegations of 
“fact made in his own plaint, professing to 
establish a claim against the defendant 
which he might and “ought to have made 
in a former suit against the same person, 

The Lower Appellate Court has dismissed 
the suit on the ground that it is barred by 
limitation : therefore in effect the decision is 
right, and this appeal, must be dismissed 
with costs. 

Ainslie, J—I concur in this judgment. 
I also think that the 29th Section -of the 
new Limitation Act, Act TX of 1871, 
operates to extinguish the righta | of the 
plaintiff altogether, This portion “of the 
Act was in operation on the Ist July 1871 s 
and this suit was instituted on the 22nd 
September following. He can only take out 
this money on the strength of his right or 
title to the mokurruree, and as that right is 
extinguished, inasmuch as he cannot now 
sue for possession, there is an end of the 
Having now no right to the 
mokurruree, he cannot take out the money by 
virtue of a right dependent on that 
mokurruree. 


The 6th June 1873. 


Present: 
The Hon'ble F. A. Glover and Dwarkanath 
Mitter, Judges. 
Rent—Notice of Enhancement, 
Case No. 1619 of 1872. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Moorshedabad, dated the 29th June 1872, 
modifying a decision of the Moonsiff of 
that district, dated the 28rd March 1871. 


Dinobundhoo Bhadooree (Plaintiff) 
Appellant, 


VETSUS 
Prankishen Sircar (Defendant) Respondent. 


Baboos Sreenatk, Doss and Bhugobutty 
Churn Ghose for Appellant, 


Baboos Rash Beharee Ghose and Gooroo 
woutoss Banerjee for Respondents. 


In order to enhancement of rent of land consisting of 
more tenures than one, a Separate notice is necessary for 
each tenure. 


Glover, J. — In this case the Lower 
Appellate Court has found as a fact on the 
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evidence that the land in possossion of the 
defendant consisted of ‘two tenures and not 
of one, as stated by the plaintiff. The 
plaintiff suing for enhancement of rent gfter 
service of notice ‘was bound to prove that 
the land, the rent of which he sued for, 
consisted of one consolidated tenure. He 
failed to do so, and the: Subordinate Judge 
was right in holding that separate notice was 
necessary. The Subordinate Judge also 
finds that, as a matter of fact, the grounds 
of enhancement stated in the notice are nat 
made out. 


We see no “reason to erig and we 
dismiss this special appeal with costs. 


The 6th June 1873.0 


Present: ° 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Rent from Tolls—Jurisdiction—Act VIII 
( B.C.) of 1869. 


Case No. 1620 of 1872, ° 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 29th June 1872, reversing a decision 
of the Additional Moonsiff of Magoorah, 
dated the 31st January 1872. 


Robert Savi (Plaintiff) Appellant, 


VETSUS 


Tssur Chunder Mundul and another 
(Defendants) Respondents. 


Mr. J. S. Rochfort for Appellant. 
Baboo Anund Gopal Paleet for Respondents. 


A suit for rent derivable by a lessor from “rolls 
collected by the lessee from, persons resorting to a hárs 
is not cognizable under Act VIII (B.C.} of 1869. 


Glover, J.~-No authority has ad 
to us to show that the provisions of Act 
VIII (B.C.) of 1869 are larger than those of 
the old law, or permit an action of this sort, 
which is for rent derivabbe, as far as the 
lessor is concerned, from tolls collected by 
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the lessee from persons resorting to a certain 
hat. It*can scarcely be contended that such 
a suit is cognizable under the provisions of 
the nent law. The Lower Appellate Court 
has held that it was not, and this appeal must 
be dismissed. The plaintiff ought to have 
brought the suit in the Small Cause Court, 
inasmuch as it was a suit for rent below 
Rs. 500, and therefore of the nature of suits 
cognizable in the Small Cause Court. 
Considering that the Moonsiff accepted and 
registered the suit, which he ought nof to 
have done, insteag of referring the parties to 
the Small Cause Court, we think that each 
party should pay his own costs. , 
+ 








The 7th June 1873. 


o Present: 


The Hon’ble Dwarkanath Mitter and E. G. 
"Birch, Judges. 


Hindoo Will—Spiritual Benefit— Maintenance. 
Case No. 1261 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Cuttack, dated 
the 2nd April 1872, affirming a decision 

« of the Moonsiff of Balasore, dated the 
Sth August 1871. © 


Rookmonee Debia and another (Plaintiffs) 
Appellants, 


VETSUS 


Krishno Churn Misser (Defendant) 
Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Obhoy Churn Bose for Appellants. 


Baboo Mohendro Lall Mitter for Respondent. 


A will is not invalidated by the circumstance that 
another than the devisee is competent to confer a 
greater amount of spiritual benefit upon the testator: 
hor on the ground of its making no provision for the 
maintenance of the widow of the testator’s deceased 
brother. e 


Mitier, J—We are of opinion that this 
speajal appeal ought to be dismissed. 
* The first ground „is that the will in 
question is not valid under the Hindoo law, 
inasmuch, as the testator was at the time 
when he made it under the erroneous 
impression that the devisee was the fittest 
person to confer spiritual benefit upon him. 
No authority has been shown us by the 
pleader for the special appollant in support of 
this contention; and it is perfectly clear 
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that, under the Hindoo law, the devisee was. 
a person quite competent to confer a certain 
amount of spiritual benefit upon the testator. 
It may be that the daughter’s son was 
competent to confer a greater amount of 
spiritual benefit than the devisee, but that 
circumstance is not at all sufficient to 
invalidate the will. 

The next ground is that no provisions 
having been made in the will for the 
maintenance of the widow of the deceased 
brother of the testator, the disposition ought’ 
to be set aside as invalid under the Hindoo 
law. With reference to this objection, it is 
sufficient to say that no fluthority has been 
shown us in support of it. Whether tho 
widow of the deceased brother is entitled to 
sue the devisee for maintenance or not is @ 
question upon which we need not express 
any opinion. 

The last objection taken relates to the 
construction of the will, but on a perusal of 
that document we have no doubt that it was 
the intention of the testator to make the 
devises his successor immediately after his 
death, and not to create a life-interest in 
favor of the widow and then to give the 
reversionary right to the devisee. 

The appeal is dismissed with costs. 


‘iti | 


The 7th June 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the How’ble F. A. Glover, 
Judge. 


Misjoinder-—— Special Appeal— Obscurity of 
Plaint. 


Case No. 1804 of 1872. 





Special Appeal from a decision passed by 
the Judge of Chittagong, dated the Tth 
May 14872, reversing a decision of the 
Sudder Moonsiff of that district, dated 
the 8rd February 1872. 


Mahomed Hosseid (Plaintiff) Appellant, 
dari 
Potun and others (Defendants) Respondents. 
Baboo Aukil Chunder Sen for Appellant. 
Mr. C. Gregory fot Respondents, 


Where dn objection on the score of misjoinder is 
disallowed by the first Court, but rightly allowed by 
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„the Lower Appellate Court, the fact that the latter 
Court holds the objection to be good is no ground of 
special appeal. 

A Court is justified in refusing to give a decree upon a 
plaint which it deems to be intentionally indistinct 
and obscure. 


Couch, C.J.—In this case the Moonsiff 
made a decree in favor of the plaintiff, which 
has been reversed on appeal by the District 
Judge, and the suit of the plaintiff has been 
dismissed, The ground upon which this 
has been done is stated by the Judge to be 
that the plaintiff does not set out clearly on 
what ground he claims the land, whether as 
part of the original leasehold er as a 
recent accretion. “The plaint,” the Judge 
says, “seems to have been intentionally 
ë worded in the most obscure manner, and 
“should have been at once returned for 
& amendment ;” and noteing the evidence 
of the witnesses examined by the Moonsiff, 
he says, “the obscurity of the plaint 
“ becomes contradiction in the evidence of 
“ the witnesses.” 


He then goes on to say that the plaintiff 
brought the suit against some persons, all 
of whom objected that they had no 
community of interest, and that they were 
wrongly joined as co-defendants ina single 
suit. The Moonsiff disposed of the 
objection by saying that the plaintiff bad 
alleged in his plaint that he had been 
dispossessed by them all, and that was 
sufficient; bus the Judge holds that the 
plaintiff has not proved, as he alleged, a 
joint dispossession, and that the mere 
allegation of the plaintiff would not be 
sufficient to meet the objection which was 
made by the defendants that they were 
improperly joined in the suit. He concludes 
by saying :-—“I think the plaintiff’s suit 
“should have been dismissed, because his 
& plaint was obscure and indistinct, and 
‘because he wrongly joined as defendants a 
‘number of persons who clearly had no 
“ communnity of interest or of wrong-doing.” 

Although an objection that several persons 
are joined as defendants in a suit against 
whom thereis no. common cause of action, 
and that the cavfses of action are really 
separate, if taken for the first time in special 
appeal, or possibly im regular appeal, 
might not be allowed to prevail, here the 
objection was taken before the Moonsiff, and 
was disallowed by him. The defendants 
had a right to appeal to the Judge against 
that decision, and there is no error in the 
Judge’s holding that the objection was a 
good one. So far from that, his decision is 


a 
€ d 


right and iu accordance with the decisions 
of this Court and the law laid down by it. 
Therefore it can be no ground of appeal to 
this Court that he has held the objectiog to 
be a good one. If the plaint is so obscure 
as the Judge describes it to be (and as 
he thought, not accidentally but intentionally) 
the Judge was justified in refusing to give 
the plaintiff a decree upon it. Here again, 
instead of there being any error in his 
decision, it is a right one. There is a case in 
2 B. L. R, App. Jur, page 341,* 
which supports him in thg view which he 
has taken. Therefore in neither of the 
grounds upon which he has dismissed the 
plaintiff’s suit is*there any error. The 
appeal must be dismissed with costs, 





The 7th June 1878. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Remands—Jurisdiction—Act VIII of 1859 
ss, 351 and 352. 


Case No. 1688 of 1872. 


Special Appeal from a decision passed by l 
the Subordinate Judge of Sarun, dated 
ihe 27th July 1872, reversing a decision 
of the Moonsiff of Pursa, dated the 
3lst January 1871. 


Lalla Shoobh Narain and another (Plaintiffs) 
Appellants, 


VETSUS 
Nursingh Narain (Defendant) Respondent. 


Mr. R. E.Twidale for Appellants. 


Baboo Kalee Kishen Sen for Respondent. 


The Lower Appellate Courf has no power to remand? 
a case, which has come before it on appeal, to the Court 
of first instance for a second trial, excepé where the 
first Court has tlecided the case upon a preliminary 
issue in such a way as to cause an absence of material 
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evidence bearing upon the issues on the merits between 
the parties» ° 


Phear, J—In this case, the Judge of 
the ower Appellate Court has remanded 
the suit to the Lower Court in order that 
some parties should be added as parties 
defendant to the cause, should be summoned 
to file answer, and exhibit proofs as required 
by law. It was furthet directed by the 
Lower Appellate Court that “ tle Moonsiff 
“will, after their answers duly filed, record 
“appropriate issues with limit of period and 
“ means of possession of the parties, will 
“receive additional evidence which the 
“parties may desire to exhibit, and will 
“ duly decide the issue of limitation in bar 
“together with the material issues on the 
*‘ merits of this suit.’’ 


` The suit had been tried upon its merits in 
the first Court. 


e 

If there ever was a full and complete 
remand of the whole suit to be retried upon 
all its merits, it is this order of the Lower 
Appellate ‘Court; and yet we have in 
Section 852 of Act VIIL of 1859 this 
enactment— It shall not be competent to 
“the Appellate Court to remand a case for 
“a second decision by the Lower Court, 
“except as provided in the last preceding 
“ Section,” ¿. e Section 851. And Section 
351 provides that the Lower Appellate Court 
shall have power to remand the case in the 
event of the first Court having decided the 
case upon a preliminary issue in such a way 
as to cause an absence of material evidence 
bearing upon the issnes on the mérits 
between the parties. The effect of these 
two Sections is that in no other case than the 
case which we have just mentioned has the 
Lower Appellate Court power to remand the 
case which comes up before it on appeal to 
the Court of first instance for a second trial. 
It is very clear that the remand order which 
has been made in the case before us is 
illegal, and must be set aside, 


The case must be sent backe to the Lower 
Appellate Court to be tried upon its merits, 


_ Costs will abide the event. 
J 
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The 7th June 1873. ‘ 
Present : 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Vendor and Vendee—Refund of Purchase-money. 


In the matter of 
Ram Mohun Dey, Petitioner, 


VvErsus 


Kangalee Gopee and another, Opposite 
Party. 


% 
Baboo Debendro Narain Bose 


for Petitioner. 


Baboos Bykunt Nath Dass and Gour 
Churn Roy for Opposite Party. 


Where a sale was set aside on the suit of the pre- 
ferential heir, and both vendor and vendees appealed, but 
separately, the Judge, on the appeal of the vendees, in 
which the vendor was not made a respondent, ordered the 
latter to refund the purchase-money tothe vendees: 

HeLD that the decision was illegal and that the 
vendees should have been referred to a separate suit. 


Kemp, J—We think this rule must be 
made absolute. It is clear that the petitioner 
before us, Ram Molun, claimed as the pre- 
ferential heir of Ram Chunder Mojoomdar. 
He sued to set aside a sale made by the 
daughter of Ram Chunder Mojoomdar, 
Beebee Shomitra, to a third party, and that 
snle was set aside. Chunder Mohun Dutt 
Biswas then sued Ram Mohun, the petitioner, 
as well as his vendees, Kangalee and Gopee, 
alleging that he, Chunder Mohun Biswas, 
was the preferential heir of Ram Chunder 
Mojoomdar. Ram Mohun and his vendees 
defended the suit on one common ground, 
namely, that Ram Mohun was the preferential 
heir of Ram Chunder. The Moonsiff 
decreed in favor of Chunder Mohun, and 
against his decision there were two appeals ; 
one by Ram Mohun, and the second by his 
vendees. On the second appeal by the vendees, 
their vendor Ram Mohun was not made a 
party. The Judge*upheld the decision of 
the first Court, but on the appeal of the 
vendees directed Ram Mohun, who was not 
made a respondent, go refund the purchase- 
money to Kangalee and Gopee with interest 
at 12 per cent. per annum. We think this 
decisiou was illegal, and that the vendees 
should have been referred to a separate suit. 
We therefore quash the decision of the 
Judge. . 

Each party to pay their own costs. 

; 23 





150 Civil THE WEEKLY REPORTER: Rulings. [Vol. XX: 
The 9th June 1873. The 9th June 1873, 
ğ ® 
Present : Present: 
: .y | Lhe Hon’ble Sir Richard Couch, Kt., Chief 
The Hon’ble J. B. Phear and W. Ainslie, Justice, aud the Hon’ble Char! les Pontifex, 
Judges. Judge. 


Execution— Certificate of Satisfaction—Liability | Equitable Mortgage—Parol Agreement— Pros 


of Judgment- Creditor, 


Case No. 69 of 1873. 


Miscellaneous Appeal from an order 


passed by the Subordinate Judge of 


Purneah, dated the Sth Februari A 1873. 


Meer Mahomed Kazem Jowhurry 
Party) Appellant, 


(Oppositë 


VETSUS 
Khetoo Bebee (Decree-holder) Respondent. 
Baboo Kumla Kant Sen for Appellant. 


Baboos Kalee Mohun Doss, Nil Madhub 
Bose, avd Jadub Chunder Seal for 
Respondent. 


Where a payment alleged tọ have been made in 
satisfaction of a decree is not certified to the Court 
executing the decree, the Court is bound to proceed as 
if such payment had never been made. 

If such payment has in fact been made to the 
judgment-creditor, and he dishonestly refuses to certify 
it to the Court when called upon to do so, he can be 
made liable to refund it in an action, 


Phear, J.i—We think it is elear, as the 
ease stands, that the judgment-creditor has 
not certified to the Court the payment of a 
certain portion of a sum of Rs, 4,250, which, 
the judgment-debtor now alleges, was made 
in satisfaction of the decree, nor has any- 
thing been brought before the Court which 
the Court ought in equity and justice to take 
as equivalent to a certificate of that kind. 
Under these circumstances, it is guite plain 
that, ander the operation of Section 206 of the 
Civil Procedure Code, the Court could not 

take any notice of the alleged payment, and 
was bound to execute tlfe decree as if that 
payment had never been made. 

As to the portion of Rs. 4,250 which is 
not admitted, this decisien does not conclude 
the jyudgment-debtor, for it is now pretty 
well settled that if payment of that kind has 
in fact been made to the judgment-creditor, 
and he dishonestly refuses to certify it to the 
Court when called upon to do so, he can be 
made liable to refund it in an action, 

The appeal is dismissed with costs, 
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missory Note—Registration—Act AX of 1866, 
s. 17, 


On appeal from the judgment of the 
Hon'ble A. G: Macpherson, exercising 


the ordinary original civil jurisdiction 
of the High" Court. 


Kedarnath Dutt and another (ae of. the 
Defendants) Appellants, 
VETSUS , 
Sham Lall Khettry (Plaintif) Respondent. 
Mr. Kennedy and Mr, Evans for the ; 
Appellants, ° 


Mr. Montriou and Mr. Branson for the 
Respondent. 


Plaintiff made an advance of money to B on the 
deposit of the title-deeds of property belonging to the 
latter, which title-deeds were obtained by plaintiffin the 
morning on an agreement which was not then reduced. 
to writing. In the evening a writing was made over to 
plaintiff, in which B promised to pay him a sum specified, 
with interest, for value received in cash. It bore aù 
endorsement "depositing as collateral security the title-, 
deeds in question by way of equitable mortgage. 
Plaintiff sued for a declaration that he held a valid 
equitable mortgage and for an account to be taken. The, 
High Court, in its original side, held that the transaction 
Was complete i in the morning when the money was paid, 
and the equitable mortgage completed. It was objected: 
in appeal that the memorandum endorsed on the. 
promissory note ougbt to have been registered under 
the Indian Registration Act of 1866: 

HELD that the memorandum, was not the instrument 
by which the af eas mortgage was created, nor was it, 
the evidence of the contract, and therefore ‘it did not 
come under s. 17 of the Registration Act, The equitable 
mortgage was created by the agreement which was. 
evidenced by the loan and the deposit of the title-deads. 


The judgment appealed against was as- 
follows :— 


I am of opinion that the transaction was 
complete in the morning. The money was 
paid, and thg equitable mortgage was 
complete then on the deeds being deposited:, 
It was none the less complete because the 
defendant Wooma Churn Banerjee agreed to 
return and give.a waiting, and did return 
and do so. 


The defendant appealed fiom 
judgment on the following grounds :— 


lst.—The plaintiff in his plaint claimed 
to be an equitable mortgagee of land under 
an equitable morigage, the terms of which 
were contained in a certain unstamped and 


this 
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unregistered writing in the plaint set forth, 
yet the Itarned Judge erroneously allowed 
the plaintiff to set up an alleged parol agree- 
mentewith deposit of title-deeds, and gavehim 
a decree upon such alleged parol agreement. 

2nd.—The learned Judge erroneously 
received parol evidence of an agreement in 
writmg, whereas he ought not so to have 
done. 

8rd.—The plaintiff admitted that the 
terms of a certain alleged agreement, being 
the agreement sued ov, had been reduced to 
Writing, and that, such writing hed been 
given to him, and the plaintiff did not deny 
that, the same was still in his hands, gnd the 
learned Judge thereupon efroneously allowed 
the plaintiff to give parol evidence of the 
terms of such agreement. 

4th—Thp admission of such evidence 
was contrary to the provisions of the Indian 
Evidence Act hof 1872, and contrary to the 
policy of the Stamp and Registration Acts, 

Sth.—No legal evidence exists in the 
record of the terms of the alleged mortgage, 
yet the learned Judge decreed a sale thereon. 

6th.—For that the learned Judge ordered 
these defeudants to pay the whole costs of 
the suit. 

, 7th.—The said judgment and decree are 
in other respects erroneous, and ought to be 
reversed. « 

Mr. Kennedy for the appellants.. The 
terms on which these title-deeds were 
deposited with the respondent were reduced 
into writing, and are contained in the endorse- 
ment on the back of the promissory note. 
The contract must be proved by that writifig, 
aud under Section 91 of Act I of 1872, 
no evidence of the terms on which those 
deeds were deposited is admissible other 
than the endorsement on the note. That 
document ought to have been registered as it 
falls within the class specified by Section 17 
of the Registration Act of 1866, it being 
an instrument purporting to create an 
interest in immoveable property. [ The Chief 
Justice.—Was not the plaingiff entitled to 
say that there was a complete equitable 
mortgage ou the deposit of the title-deeds and 
the payment of the money, and that he was 
Seeking to enforce thatelaim?] The deposit 
of the title-deeds was one of a series of acts 
which were completed on the making of the 
promissory note and ‘the endorsément on the 
back of it. [The Chief Justice—Mr, 
Justice Macpherson finds that the deeds 
were deposited and the money paid in the 
morning, and tha? the transaction was then 
completed. | The plaintiffclaims 24 per cent., 
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and therefore refers to the note as his contract. °. 


[ Pontifex, J. — Tuckley vs. Thompson, 
1 Johnson & Hem,, 126, was a case of equit- 
able mortgage with a claim for interest, and 
there was no memorandum of the deposit. ] 
There was something further done in this 
case ; there wasa memorandum of the deposit 
of the title-deeds, aud such a document ought 
to be registered. In Neve vs. Pennell, 
2 Hem. & Miller, 170, it was held that a 
deposit of title-deeds of lands in Middlesex 
to secure the payment of a debr, containing 
a provision that a legal mortgage should be 
given on demand, was a document requiring 
registration under Act 9 Anne, c. 10, since 
if was an instrument affectipg land. In 
Sumpter vs. Cooper, 1 B. & Ad., 223, there 
was no instrument to register, and that case 
is no authority in the present instance. 
[ Pontifex, J.—Iu Meek vs. Bayliss, 31 L, J., 
Ch., 448, it was held that a memorandum 
stating the purpose for which title-deeds 
were deposited was held not to be an 
agreement requiring a stamp.] Here the 
memorandum contains the words “I hereby 
deposit,” and is clearly meant to be the proof 
of the contract by which the parties bound 
themselves, and such an instrument requires 
registration, and cannot be received in 
evidence as it is not registered (Fate Chand 
Sahee vs. Lilamber Sing Dass, 9 B. L. R., 
433).* 

Mr. Montriou fow the respondent.—The 
plaintiff relied on the possessiou of the titlo- 
deeds as his security tor the repayment of the 
money advanced, and by that deposit au 
equitable mortgage was created, and that 
security has not been cut down. The 
endorsement on the back of the note speaks 
of the title-deeds being deposited as 
‘collateral security,” but it must be 
remembered that this was a transaction 


between Bengalees, aud they were using a. 


language foreign to them. Their acts show 
what was the real transaction between them. 
The endorsement on the promissory note is 
not such a document as would require 
registration under Section 17 Registration 
Act of 1866. . 

Mr. Kennedy was heard ‘in reply. 

The judgment of the Appellate Bench 
was delivered as follows by— 

Couch, C.J.—This is a suit in which the 
plaintiff prayed that it might be declared 
that he held a valid equitable mortgage on 
certain premises mentioned in the plaint, and 
that an account might be taken of what was 
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,” due and owing to him as equitable mortgagee 
in respect of a loan made by him to the 
defendant Wooma Churn Banerjee. The 
premises upon which he asked it might be 
declared that he had an equitable mortgage 
belonged to Wooma Churn Banerjee, and 
had been purchased by the defendants 
Kedarnath Dutt and Madhub Chunder Bose 
under an execution against Wooma Churn 
Banerjee, and itis said, with notice, at the 
time of the sale, of the claim of the plaintiff. 
The evidence of the plaintiff, who was 
the only witness examined, was that he made 
an advance of money to Wooma Chura 
Banerjee on 4 déposit of the titl&deeds of 
property belonging to him situated m 
Mirzapore ; that Wooma Churn Banerjee 
having been to him several times before, the 
plaintiff told him if he could give him a 
deposit of title-deeds, or security of that sort, 
he could advance him the money; that 
Wooma Churn said he had lauded property 
und the title-deeds of it, and would give 
them to him. The witness then said, “ He” 
(Wooma Churn) “ continued, I will place them 
as deposit with you, and also give you a note 
of hand. He brought me title-deeds on that 
same day, 16th Cheyt 1271, not quite two 
years ago. He brought me the title-deeds 
at 8 o’clock in the morning, That was the 
occasion he received and took the money 
away having brought the deeds. Before that, a 
pucca arrangement had been come to between 
meand him. It was not then reduced into 
writing. A writing was made when I paid 
the money. that same day at 6 o’clock in the 
evening, I gave him the money at 8 o’clock 
in ‘the morving, actually before the writing | 
took place. I got the title-deeds from him at 
8 o'clock in the morning before I gave the 
money.” The year 1271 in the note of the 
evidence must be a mistake, as that would be 
9 years ago. The time is shown by the pro- 
missory note to be the 29th of March 1871. 
He then said that he saw him again at 
5 o’clock in the evening, and he then gave him 
n document which bears þis signature. It is 
set out in the plaint, and is a promissory note 
dated the 29th.of March 1871, whereby 
Wooma Churn Banerjee promised “ to ‘pay to 
Sham Lall Khettry or order the sum of 
Rs. 1,200 with interestet the rate of 24 per 
cent, per annum for value received in cash.” 
It bears an endorsement in these words :— 
“ For the repayment of the loan of Rs. 1,200, 
and the interest due thereon of the within 
note of hand, I hereby deposit with Baboo 
Sham Lall Khettry as a collateral security by 
way of equitable mortgage title-deeds of my 


property situate at No, 11 in Fuckeer Chund 
Mitter’s street at Mirzapore in Calcutta.” 
& Wooma Churn Banerjee.” 

Mr. Justice Macpherson, by whom the case 
was tried, gave a very short judgment, saying 
he was of opinion that the transaction was 
complete in the morning. He says :—“ The 
mouey was paid, and the equitable mortgage 
was completed then, ou the deeds being 
deposited. It was none the less complete 
because the defendant Wooma Churn 
Banerjee agreed to return and give a writing, 
aud did return and do s0., 

We do not entirely agree in the view which 
the learped Judge took of the evidence of 
the plaintiff We rather think that the 
transaction was not completed until the 
promissory note was given, and that the 
plaintiff’s evidence to the contraris probably 
not true; but, in the view we take of the 
questiou, it is not material to determine 
whether there was a complete equitable 
mortgage before the promissory note was 
given, or whether that was the completion of 
the transaction. 

It was objected that the memorandum, 
which I have read, ought to have been 
registered under the Indian Registration Act 
of 1866 ; and as it had not been, it could not 
be received in evidence, and consequently 
the plaintiff could novestablish his equitable 
mortginge. 

The words of the Act upon which the 
objection is founded are in Section 17, 
the second clause of which enumerates, 
amongst the instruments which shall be 
registered ‘instruments, other than an 
instrument of gift, which purport or operate 
to create, declare, assign, limit or extinguish, 
whether in present or in future, any right 
title or interest, whether vested or contingent, 
of the value of 100 rupees and upwards to or 
in immoveable property.” 

Section 21 of the same Act requires that 
no instrument relating to immoveable 
property shall be accepted for registration 
unless it shall contain a description of the 
property sufficient to identify it. In fyct, 
if this memorandum had been presented for 
registration, it must have been rejected. 
Although the pransaction is of a descrip 
tion which is usual with merchants, 
and an immediate advance ofe money is 
required, if* the charge upon the property 
is made by a written instrument, cure must 
be taken to describe it accurately. It is not 
unlikely that many instruments may be 
defective on that account. But that cannot be 
allowed to affect the construction of the Act. 
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If this instrument came within Section 17, | subsequently advanced, and as to which it - 


it was tħe duty of the parties to see that it 
contained what Section 21 reqnires, 

Is she memorandum which I have read an 
instrument within the meaning of the 
words in Section 17 ? 

-Was there not a valid equitable mortgage 
independently of it? 

The nature of an equitable mortgage is 
well known. But as we are discussing the 
matter with reference to the Registration 
Act, it may be well to refer to what Lord 
Eldon says abouf if in ex parte Wright, 
19 Ves., 258. He says that the deposit of 
title-deeds is evidence of an agreement for a 
mortgage: and an equttable title to a 
mortgage, that is, the title created by the 
` agreement, is, in a Court of Equity, as good 
as a legal tigle.’ 

Hence the way in which Courts of Equity 
gave effect to n deposit of title-deeds. It is 
true that this doctrine has been questioned 
by some Judges, but it has been upon a 
ground which would not be applicable to n 
case like the present. It would nat be 
applicable to a great majority of transactions 
in India, the ground being that it appeared 
to be opposed to the Statute of Frauds which 
required a writing where any interest in land 
was transferred. And although objections 
have been made to te doctrine on that 
account, it has been constantly acted upon 
in the Conrts in England, and must be 
considered as fully established. As Lord 
Abinger said in Keys vs. Williams, 3 Y. & C., 
61, it appears to have arisen from the necessity 
of the cnse. “ It may, however, in many cages, 
operate to useful purposes, and is certainly 
not injurious to commerce, In commercial 
transactions it may be frequently necessary 
to raise money on a sudden, before nn 
opportunity can be afforded of investigating 
the title-deeds, and preparing the mortgage. 
Expediency, therefore, as well as necessity, 
has contributed to establish the general 
doctrine, although it may not altogether be in 
consistency with the statute.” 

Many cases in the English Conrts might 
be referred to as showing how the doctrine 
is actad upon. Butit is enough to notice 
fhe case which was quoted to us in the 
course of the argument, Neve vs. Pennell, 
2 Hemming & Miller, 170, where, as to one of 
the sums of money claimed, the £8,000 which 
was an advance made at the time the title- 
deeds were deposited, no question was raised 
as to the validity of the mortgage. 

The question itt the case was raised with 
reference to the sum of £4,000, which was 


was necessary to have some writing in order 
to show that the title-deeds, which had been 
deposited, and were in the hands of the 
equitable mortgagee, were to be a 
security for that sum. The ease shows how 
entirely the doctrine of equitable mortgage 
was treated as established. Then what we 
„have to consider is, did the memorandum 
which was endorsed on the promissory note 
make auy difference in the transaction ? 


The rule with regard to writings is that 
oral praof cannot be substituted for the 
written @vidence of any @ontract which the 
parties have put into writing. And the 
reason is that the writing is tacitly consi- 
dered by the parties themselves as the only 
repository and the appropriate evidence of 
their agreement. If this memorandum was 
of such a nature that it could be treated as 
the contract for the mortgage, and what the 
parties considered to be the only repository 
and appropriate evidence of their agreement, 
it would be the instrament by which the 
equitable mortgage was created and would come 
within Section 17 of the Registration Act. 
But it was not 2 writing of that character, 
As I have said, the equitable mortgage was 
created by the agreement which was evi- 
denced by the loan and the deposit of the 
title-deeds. The promissory note, whether 
given either at the same time or some hours 
afterwards in pursuance of the understand- 
ing between the parties, was evidence of the 
terms upon which the loan was made, viz., 
that the interest should be at the rate of 24 
per cent. 


Bunt as regards the contract between the 
parties if there had been no memorandum at 
all on the promissory note, there would have 
been a complete equitable mortgage. When 
we consider what the memorandum i8, we 
find it is not the contract for the mortgage— 
not the agreement to give a mortgage for the 
Rs. 1,200—but nothing more than a state- 
ment by Wooma Churn Banerjee of the 
fact from which the agreement is inferred. 
It is an admission by him that he had 
deposited the deeds upon the advance of the 
money for which the promissory note was 
given. Itis not by ethe memorandum that 
the Court takes the agreement for the mort- 
gage to be proved, but by the deposit of the 
deeds. This is no more than a piece of 
evidence showing the fact of the deposit which 
might be proved by any other evidence, 
The memerandum need not have been pro- 
duced, 


+ 
Dj 


154 Civil _ 


“ws . 


= 


THE WEEKLY REPORTER. 


? 


Rulings. [Vol. XX. 





That this is the nature of such a memo- 
randum as this appears from a decision of 
the Court of Queen’s Bench in the Ist 
Queen’s Bench Reports. Of course, I refer 
to this decision more as an illustration of 
what I have been stating than as an authority 
which binds us. We are to determine what 
is the law under the Registration Act. But 
this decision illustrates what I have been 
saying about this memorandum. 

The question arose there not upon a Regis- 
tration Act, but on the Stamp Act; but the 
reasoning of the Court is equally applicable. 

It is the ease of Blackwell vs. M’Naughtan, 
p. 127. $ : 

The action was upon a contract to 
redeliver, on request, wine which had been 
placed in the defendant’s care. The plain- 
tiffs offered in evidence a wri ting signed 
by the defendant, which was in substance 
as follows :—“ This is to certify that 
Mr. M’Naughtan has in his cellar, belonging 
to Mrs. Hartley, that is paid for, twelve 
dozen of port wine; March Sth, 1823.” 

It was objected that this writing was not 
admissible without a stamp. The late Chief 
Baron, Sir Frederick Pollock, in moving for 
a new trial, argued that it was evidence of a 
contract, and ought therefore to have had 
an agreement stamp. Lord Denman, the 
Judge who had tried the case, said :—“I 
thought the certificate was not proof of a 
contract, but proof of an independent fact 
from which, among others, a contract might 
be inferred, if the case were sufficiently 
made out.” Mr. Justice Coleridge said, 
‘this writing was merely evidence of a fact 
from which the plaintiffs sought to infer a 
contract,” which is precisely the case here. 
The result was that the Court refused the 
rule for a new trial, and upheld the decision 
of Lord Denman, who read the judgment of 
Lord M@enterden in Mullet vs. Huchison, 
7 B. & C., 689. 

On the ground, therefore, that this was 
not a writing which the parties had 
made as the evidence wf their contract, 
but only a writing which was evidence of 
the fact from which the contract was to be 
inferred, I think it does not come within the 
description of documents in the 17th Section 
of the Registration Act 

A decision of Mr. Justice Phear in the 
"th B. L. R., 55, was quoted, which, I 
think, is distinguishable from the present 
case. In that case the facts appear to have 
been similar to what they were in Neve vs. 
Pennell in regard to the sum of £4,000. The 
letter which Mr. Justice Phear held to 
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require registration, as being a document 
creating a charge on land, was written after 
the debt had been incurred and was sent 
with the title-deeds. There was not 1g that 
ease that which was evidence of an agree- 
ment to give a mortgage, namely, the loan 
of the money accompanied by the deposit of 
the title-deeds. Without some: letter or 
verbal communication there would have been 
nothing to attach the debt which had been 
incurred to the deposit of the deeds. It 
seems to me that the decision is distinguish- 
able from the present case, aud that, for the 
reasons I have given, we ought to hold that 
the decigion of Mr. Justice Macpherson is 
right, and that titis appeal should be dis- 
missed. The appeal is dismissed with costs 
on scale 2. 


Pontifex, J —I concur. o 





The 6th June 1873. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Ghatwalee Tenures—-Femate Succession— . 
Impartible E'states— Partition. 


© 
Case No. 63 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 29th December 1871. 

Teknet Doorga Pershad Singh (Plaintiff) 

Appellant, 


VETSUS 


Tekaetnee Doorga Kooeree and another 
(Defendants) Resnondents. 


The Advocate-General and Messrs, J. T, 
Woodroffe and R. T. Allan, and Baboos 
Mohesh Chander Chowdhry, Chunder 
Madhub Ghose, and Boodh Sen Sinyh 
for Appellant. 


Messrs. G. H. P: Evans and R, E, Twidale, 
and Baboos Unnoda Pershad Banerjee, 
Ramesh Chunder Mitter, Ni? Madhub 
Bose, Luchhee Churn Bose, aud Hureehur 
Nath for Respondents. 


A ghatwalee estate is not necessarily held by males 
to the exclusion of females. r 

From the fact of an estate being impartible, it doeg 
not follow as a necessary consequence that no division 
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or separation can be effected with respect to it, A 
descended jmpartible estate may be held separately 
after separation from the other members of the family. 


Pontifex, J—Tue plaintiff, who is also 
the appellant in this case, instituted a suit 
for possession of certain property as an 
impartible raj and in accordance with 
koolachar or family usage, 


The plaint does not describe the property 
as ghatwalee, but in the schedule thereto 
part of the property claimed is described as 
such. 


The only docuthents of title which appear 
in the record as relating to the property are 
the’sunnud dated the 8th} Septembr 1787 
Rnd a kubooleut dated the 28th October 
1788. Both these documents were filed by 
the defendant. 


The sunnud comprises Talooka Chakai 
and Talookas Sunkhara and Ghotia, and 
appears to have been granted to one Mnt 
Narain Singh, five generations removed from 
Gurubh Narain Singh, the last proprietor. 
Is certainly contains conditions which would 
be appropriate to a ghatwalee holding. 


The kubooleut was given by Dhurm 
Narain Singh, the son of the grantee under 
the sunnud, and it refers only to Talookas 
Sunkhara and Ghotia, and contains no 
reference to Chakai. % 


In each instrument, the holder of the 
property is described as a ghatwal. 

The schedule to the plaint includes not 
only Chakai, Sunkhara, and Ghotia, but also 
what is described as one-third of the 
Ghatwalee Mehal Chundunee and the entire 
Ghatwalee Mehal Nawa Deep. 


Speaking for myself I am inclined to 
believe that part only of the property in suit 
is ghatwalee, and that such part must 
originally have been granted to the owner 
of the rest of the estate. But the case has 
been argued by the appellants on the 
assumption that the entire estate was 
originally ghatwalee, and i, is upon that 
assumption that this decision rests. 


The suit was instituted under the following 
circumstances ;— 


Futteh Narain Singh, the fourth in descent 
from the person to whom the sunnud was 
granted, died on the 18th ofe April 1868, 
leaving three widows, one of them being 
enceinte. A posthumous son was born in 
July 1863, who died in Aoril 1865. The 
principal defendant Doorga Kooeree was the 
mother of such posthumous son. 


After Futteh Narain Singh’s death, and’, 


before the birth of his son, his three widows 
immediately applied to the Collector for the 
registration of Futteh Narain’s estate in 
their names. Upon this application, the 
plaintiff in the present suit intervened by a 
petition dated the 21-¢ of May 1863, alleging 
in effect that it was the prevailing usage of 
the family that no female could succeed to 
the estate, and stating that the petitioner 
and Nagur Singh and ILurnauth Singh 
“ were according to our family usage ready 


| to effect mutation of names,” and that the 


application by the widows was adopted to 
“depriv® me of my rights# 


* Upon this application, the Collector made 
an order dated the 3rd of July 1863, stating 
that no witness or evidence was produced on 
behalf of the objector, and directing the estate 
to be registered in the names of the widows. 


The subsequently born son died, as already 
stated, in April 1865. During his lifetime 
the estate continued registered in the names 
of the three widows. 


On the 6th November 1868, the principal 
defendant in the suit, who was the mother of 
the posthumous son, filed a plaint against the 
other two widows as first party defendants, 
and against the present plaintiff as second 
party defendant, asking for the expunction of 
the names of the two childless widows, and 
in effect that she might be declared entitled 
to the entire estate as heiress of her deceased 
son. The present plaintiff was made a 
defendant to that suit on the allegation that 
he was colluding with the other two widows 
to dispossess Doorga Kooeree from two-thirds 
of the estate, 

In that suit, the present plaintiff, by his 
written statement, insisted that the property 
being ancestral and he having lived in com- 
mensality with Futteh Narain, he was entitled 
under Mitakshara law to the ancestral estate. 
He further stated that he was installed as 
heir on the 13th of Jeyt 1274 with the 
consent of all three widows, and that “since 
that date he had been in possession of all the 
mouzahs in suit.” ° 

In such written statement, he does not 
pretend to have entered into possession in 
April 1865, when, if he was the true heir, hig 
right to possession would have accrued, nor 
does he set up any question of koolachar 
or family usage, or any question of local 
custom entitling him to resist the suit. 

Accordingly, in that suit no issue was raised 
as to koqlachar, or family usage, governing 
inheritance, but issues were raised whether 


* 
* 


156 THE WEEKLY REPORTER. Rulings. [Vol. XX. 


T, 


Civil ` 








. the present plaintiff lived as a member of a 
joint family with Futteh Narain, and whether 
the property was ancestral property of Futteh 
Narain and Doorga Singh. 

But although thers was no issue raised in 
that suit as to koolachar, the present plaintiff 
did adduce oral evidence to prove what he 
alleged to be the family usage that no female 
could succeed. Such evidence was, however, 
extremely slight, and seems to have confused 
what was called family usage with succession 
under the Mitakshara law. 

On the 23rd of March 1869, the Subor- 
dinate Judge of Bhaugulpore made a decree 
in favor of Doorga*Kooeree, aud decfded that 
the present plaintiff, ““Doorga Singh, was 
“never joint in food or estate with Futteh 
“Narain, and that he has no right to 
“ the property left by Futteh Narain by 
& survivorship. 

The Judge a alluded to the attempt to 
raise the question of koolachar by the 
evidence of the witnesses ; but he refused to 
enquire into that question as it had not been 
set up by the written statement. 

Against this decision the present plaintiff 
appealed to the High Court, and such appeal 
was dismissed on the 5th of January 1870.* 
Inthejudgment by the appeal Court, reference 
is made to his attempt to set up the question 
of koolachar by the evidence of his witnesses; 
but as the question was not raised hy his 
written statement, as no issue was raised in 
it, and as the present defendant had had no 
opportunity of meeting such question, the 
appeal Court declined “to go into the question 
whether upon the evidence as it stands, there 
is any proof of the existence of any such 
eustom.”’ 

By neither of these judgments was a right 
reserved to the present plaintitf to raise the 
question of koolachar by another suit. 

Under these circumstances, the plaintiff 
instituted this suit on the 26th December 
1870, relying on koalachar or family usage, 
but also stating in his plaint that the same 
usage obtained in the neighbouring zemin- 
darees whose proprietors were of the same 
tribe and class, 

The principal ‘defendant, who was the 
plaintiff in the original suit, resisted the 
present suit under the plea of res judicata, 

Issues were raised as to the koolachar, and 
evidence was taken thereon both for and 
against. 

The Subordinate Judge, on the 29th of 
December 1871, dismissed the suit as 
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res judicata, but declared in effect that the 
plaintiff as a reversioner was competent to 
raise the question of inheritauce on the death 
of the principal defendant. . 


From this decision the plaintiff appealed, 
on the ground that the koolachar not having 
been put in issue in the former suit, and the 
Court which decided that case having declined 
to adjudicate the question of koolachar, 
the decision in that case could be no bar to 
the present suit. 


The defendants Counsel before us insisted 
that the suit «vas barred ‘on the principle 
enunciated by Lord Westbury at page 73 
of XI Moores Indian Appeals:*—“* When 
‘fa plaintiff claims an estate, and the defend- 
“aut. being in possession resists that claim, 
“ he is bound to resist it upon all the grounds 
“that it is possible for him aceofMling to his 
“ knowledge then to bring forward,” ` 


Inasmuch, however, as in the earlier suit, 
the plaintiff had raised the question of 
koolachar, although after the proper time for 
raising it, and as the judgments of both 
Courts in that suit noticed the fact that the. 
point had been raised, but declined to adjudi- 
cate upon it, we thought that the plaintiff 

ought to be lét i in now to argue the question 
of koolachar. 


Whether we were™right in so deciding is 
at least doubtful, regard being had to the 
observations at pages 548-549 of the 13th 
Volume of Moore’s Indian Appeals ;f and to 
the extreme importance of observing strictly 
the principle stated by Lord Westbury ; ; 
but‘as some doubt attached to this particular 
case, we considered it better to overrule the 
objection. Admitting the plaintitf to prove 
the koolachar, we by no means intended that 
it should be open to him either to set up a 
title of local custom, or of right of inheritance 
under the Mitakshara as in an undivided 
family, which latter question had been 
adjudicated upon in the former suit, We 
have had, however, the whole of the evidence 
read to us and pave heard the arguments of | 
the plaintiff's Counsel on both the above 
points. 

We are of opinion that no family usage, or 
koolachar, either excluding females or giving 
the preferential right of succession to direct 
descendants in the eldest male line? has been 
proved, 7 

Nearly the whole of the instances adduced 
by the witnesses as proof of koolachar must - 
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be referred to succession to undivided estate 
under Mftakshara law. 

Only three members of the family have 
been examined, viz., Durbijoy Singh, Parus- 
nath Singh, and Pertabnarain Singh. The 
two first witnesses can ouly mention one 
instance of a woman being excluded from 
inheritauce, and they say that was on the 
occasion of the death of Hira Singh, who 
left two widows, and who lived two genera- 
tions earlier than the date of the sunnud 
proved in the suit. The source of their 
information is very obscure, and it is even 
doubtful whether the widows were in fact 
passed over ; for the second witness says :-— 
‘Hira Singh died previous to the British 
“rule. I have heard that the widows of 
“Hira Singh abandoned the guddee to 
“ Dhura Sypgh according to the prevailing 
“usage.” But as this is the only known 
instance of thg usage in the family, there 
seems to be no foundation for his reference 
to the prevailing usage. If the widows of 
Hira Singh did in fact allow a male relative 
to succeed their husband, that instance 
might very well be accounted for by the 
uncertainty attending the introduction of 
British rule which, according to the evidence, 
appears to have occurred at that period. 

The third witness admits that no one in his 
own particular family Ind died childless, aud 
states that he does not know whether any 
owner of the property in suit had died 
childless; and by the word childless, he 
clearly meant without a son. 

Two other witnesses, Qodoy Narain Singh 
and Roop Mungul Siugh, who are conneéied 
by marrriage with the family, depose to the 
same effect and with the same vagueness. 

In fact, all the witnesses rely principally 
ou local custom as applying to Sooruj Bunsee 
Rajpoots. But the evidence shows that in 
Pergunnah Parra, a ghatwalee zemindaree 
in “Beerbhoom held by Soorvj Bunsee 
Rajpoots, a woman had succeeded. 

We are of: opinion that the evidence fails 
to prove any family or local custom excluding 
the sucression of females, aud also fails to 
prove a koolachar or local custom, whereby 
the succession goes otherwise than under the 
rdinary Mitakshara lyw as applied to impar- 
tible estates, under which it is admitted that 
the plaintidf would not, under existing circum- 
stances, be the next reversioner, inasmuch 
as there are at least two persons who 
would be preferential heirs to him. With 
` respect to local custom, even if the plaintiff 
were entitled tofraise that question in this 
cuse, which we think he is nut, we are of 
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opinion that there is no defined district, 


pointed out over which the alleged custom 
extends. To prove a local custom, the 
evidence must be precise and conclusive 
(IX Moore’s Indian Appeals, pages 450-451; * 
IX Bengal Law Reports, page 2977); but 
in this case the plaintiffs evidence shows 
that, when an estate subject to the alleged 
custom is alienated, it thenceforth descends 
according to the ordinary law; which fact 
alone is sufficient to show that no local 
custom exists, 


It was endeavoured on behalf of the 
plaintiff,.to show that female succession 
was inherently inconsistent with a ghatwalee 
éstate. We do not think this point is 
open to the plaintiff as against the present 
principal defendant, as he did not raise the 
quesiion in the former suit. But having 
regard to the plaintiff’s own evidence, which 
shows that many ghatwalee estates in Beer- 
bhoom are held by females, and to the fact 
stated at prge 126 of the 6th Volume of 
Moore’s Indian Appeals that Ranee Sur- 
bessuree had held the office of ghatwal, and 
to the case at puge 39 of the gap number of 
Sutherland’s Weekly Reporter, it would, we 
think, be difficult to hold that a ghatwalee 
estate must necessarily be held by male to 
the exclusion of females. 


An attempt was also made to rest this 
case upon the ultimate decision in the case 
reported at page 274 of the 9th Volume of 
the Bengal Law Reports.t 


Even if that decision governed this case, 
it would not support the < plaintiffs title 
without the aid of a family custom carrying 
the estate in the senior direct male line. 


But the decision in that case rests entirely 
(page 323) upon the fact of the family then 
living undivided ; whereas in this case the 
prior decisions us between the parties 
establish that the plaintiff was never joint 
in estate with the last proprietor. 


It was argued indeed that, from the fact 
of an estute being’ impartible, it followed as 
a necessary consequence that uo, division or 
separation could be effected with respect 
thereto. 


But if this was sg, it would be impossible 
for any proprietor to alienate the estate 
without the concurrence of every possible 
heir descended from the common ancestor; 
aud in this case they would be legion, as 
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„according to the plaintiff’s table there were 


nd less then ten descents from J uggut Singh, 
the common ancestor; but that “this i is fob 
a necessary consequence would seem clear 
from the observations at page 589 of IX 
Moore’s Indian Appeals,* which show that a 
descended impartible estate may be held 
separately after separation from the other 
members of the family. 


There are certain proceedings in these 
suits having a reference to the alleged family 
custom, on which we do not in any way rely, 
but to which we think it right to draw 
attention, 2 


e 
It will be recollected that in his petitiop 
of the 2lst May 1863 to the Collector with 


- respect to the registration of the estate, the 


plaintiff referred in an indefinite vague way 
to Nagur Siugh and Hurnauth Singh who, itis 
admitted, would, under Mitakshara law, pure 
and simple, be preferential heirs to himself 
to an impartible estate. 


It appears that, in the first suit, petitions 
were presented on behalf of Nagur Singh 


` and Hurnauth Singh, dated respectively the 


. present suit. 


13th March 1869, copies of which have 
been filed by the principal defendant in the 
Each of these petitions admits 
the title of the principal defendant for her 
life, and claims that, upon her death, the 
petitioners have equal title with the present 
plaintiff as admitted by him in his petition 
for mutation of names. 


It appears upon the record that Nagur 
Singh was cited as a witness by the principal 
defendant, but was not examined. Her first 
witness, Ahlad Pandey, states that Nagur 
Singh had colluded with the plaintiff; and 
her sixth witness, Rung Lall, states that Nagur 
Singh had gone to the lodging of Doorga 
Singh. It is a cireumstance for observation 
that neither. Nagar Singh nor Hurnauth Singh 
were examined, regard being had to the fact of 
the existence of the petitions alleged to have 
been presented by them in the earlier suit, and 
of which the plaintiff must have had notice. 

But in deciding thig case, we place no 
reliance whatever on those petitions, because 
they were not filed in this suit until six months 
after the evidence closed, and in fact only the 
day before the Subordinate Judge pro- 
nounced his decision. 

For the other reasons stated, we dismiss 
the plaintiff's suit with costs in both 
Courts, 
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Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Joint Family—Acquisition of Property— Onus 
. Probandi, 


Case No. 1074 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 2nd April 1872, reversing a decision 
of the Moonsiff of Lushkurpore, dated 
the 22nd November 1871, © 


Pran Kristo Mojoomdar ®nd others 
(Plaintiffs) Appellants, 


VEVSUS t 


Sreemutty Bhageerutee Gooptia and others 
(Defendants) Respondents. 


Mr. M. M. Ghose and Baboo Debendro i 
Narain Bose for Appellants. 


Baboos Mohinee Mohun Roy and Kalee 
Kishen Sen for Respondents. 


Wehere a family is joint, and there isa nucleus from 
which property may be acquired, the presumption is 
that property acquired by any member is joint property, 
and the onus is with those who allege that it is self- 
acquired. 


Kemp, J.—Ras Gostnp and Gopal Kristo, 
who are respectively the ancestors of the 
plaintiffs and defendants, lived joint in mess 
and estate, ‘This is admitted. It is also 
admitted that no separation of the family 
took place uutfl the year 1273. The plain- 
tiffs allege that after‘ the} separation in 1273, 
the defendants having concealed the fact of 
the existence of the hibba (which wilb 
presently be alluded to) fraudulently, in the 
year 1274, withheld possession from them of 
the property in suit, The plaintiffs, therefore, 
making this ouster of 1274 their cause of 
action, have brought this suit for possession 


* 


of an eight-anna share of the disputed : 


property. The defendants eallege that their 
ancestor Gopal Kristo, who was the nephew 
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1873.] Civil THE WEEKLY REPORTER. Rulings. 





of Ram Gobind, acquired this property by 


è 


~~ 


gift on the 9th of ‘Aughran 1250 from 
Shumboo Chunder Doss, the maternal uncle 
of Gopal Kristo. 


As the Court below has taken a different 
view of this ense, and as the argument before 
us has been a very lengthy one, the pleaders 
of tlre parties reading a considerable portion 
of the evidence, it will be necessary to give 
the particulars connected with this case. 
The hibba is dated, as already said, on the 
9th of Aughran 1250. It recites that Gopal 
Kristo was the son of the utgrine sister of 
the donor, and that, with the exception of 
Gopal Kristo and Koroona, the daughter of 
the donor, the donor had fio other heirs. It 
tlen goes on to say that the donor being in 
want of money to pay thé debts of his 
mother-in-law, as also to defray the expenses 
of his pilgrimage to Gya to perform the 
shradh of the gonor’s father, mother, father- 
in-law, and mother-in-law, took Rs. 200 
from Gopal Kristo, and made over to him 
certain property recited in the deed for that 
consideration ; certain other properties ure 
reserved in the deed for Koroona in case she 
should have male issue. 


There has been considerable contention as 
to whether this document is a deed of gift 
or a deed of sale. It ig contended for the 
defendants (special respondents before us) 
that it is a deed of gift, and therefore no 
presumption of the Hindoo law respecting 
a joint family will apply. On the other hand, 
it is contended for the plaintiffs that it is not 
a deed of gift, buta deed of sale. Now it 
is very clear that the parties claim through 
the hibbu whether it be a deed of gift or sale. 
It is also clear that but for the consideration 
of the Rs. 200, this deed would not have been 
executed at all, It may be, and doubtless is 
the case, that this property was sold to Gopal 
Kristo for a very small consideration, and 
this may be owing tothe near relationship 
of the parties. Be that as it may, there can 
be no doubt that this deed must be treated 
as a deed of sale. It recites @hat the alienor 
whs in want of money, and that he had no 
other means of raising the money but by 
ule of this property. 

We now come to the consideration of the 
ease as treated by the Lower Courts. The 
first Court, the Moonsiff, treated the hibba 


. as a deed of sale, and finding that there was 


according to the admission of the pleader of 
the defendant joint property in the possession 
of the parties, or in other words a nucleus 
from which this property could lave been 


o 


- 


was self-acquired property upon the defend 
ants. ‘The Moonsiff, for the reasons given 
in his judgment, found that this property 
was joint property. The Subordinate Judge 
on appeal has reversed the order of the 
Moonsiff, and thrown the onus entirely upon 
the plaintiff. In one part of his judgment 
the Subordinate Judge says :—“ The plain- 
“ tifs have totally failed to adduce any 
“ evidence whatever to show that the sum of 
“ Rs. 200 mentioned in the hibba was paid 
‘‘ from the ijmalee funds.” Of course, if the 
onus was on the plaintiffs, this would be 
correct; Dut if the onus was on the defend- 
aats, it was for them to show that the Rs. 200 
mentioned in the deed was not paid from 
the joint funds of the family. Where a 
family is joint, and it is admitted that this 
family was joint at the time the deed was 
executed, and it is also admitted that there 
was a nucleus from which this property 
could have been acquired, then the presump- 
tion clearly is that the property is joint, and 
the onus is upon the defendant to show that 
this was self-acquired property. Therefore 
the Subordinate Judge is clearly wrong in 
throwing the onus upen the plaintiffs; and 
this is one of the main grounds of special 
appeal. ’ 


Then we have the fact that this very 
property, amongst other properties of consi- 
derable extent, was attached for the payment 
of the joint debts of the family, and that 
those debts were liquidated from the joint 
family property without any objection on the 
part of the defendants that any portion of 
the attached property was self-acquired. We 
have also the fact that the Subordinate 
Judge has in more than one instance, in 
considering the depositions of the plaintiff's 
witnesses, especially that of Ram Kishen 
Surma, wholly misconstrued the oral 
evidence in this case. Ram Kishen Surma, 
as stated by the Subordinate Judge, does 
not say that Shumboo Chunder, the donor, 
gave the hibbaexglusively to Gopal Kristo 
in consideration of hjs being his sister’s son. 


The onus, as already said, being upon the 
defendants to show that the consideration 
money of Rs, 200 was paid by them from 
self-acquired funds, and not out of the joint 
funds of the family, and they having given 
no evidence as admitted by both the Lower 
Courts on that point, wè must uphold the 
decision of the Court of first instance, 
reverse that of the Subcrdinate Judge, and 
decree this appeal with costa, 
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The 7th June 1873. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Hindoo Law—Joint Family Dwelling—User. 


Case No. 1661 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
3rd September 1872, reversing & decision 
of the Moonsiff of that district, dated 
the 8th January 1872, 


‘Sheo Pershad Sing (Defendant) Appellant, 
VErSUS 


‘Leelah Singh and others (Plaintiffs) 
Respondents. 


Messrs. J. T. Woodroffe and R. T. Allan, 
aud Baboos Kalee Mohun Doss, Mohesh 
‘Chunder Chowdhry, Chunder Madhub 
Ghose, and Hureehur Nath for Appellant. 


Messrs. G. H. P. Evans and R, E. Fwidale, 
and Baboo Nil Madhub Sen for Res- 
pondents. p 


‘Under Hindoo ‘law, the exclusive possession of a 
plotof a common dwelling-house, which one member 
-of a joint family obtains, very commonly without 
actual partition, must be referred to the continuing 
consent of his co-sharers. But as long as this peculiar 
state of exclusive possession is allowed to remain, it 
‘must be taken to involve a concession of all such 
reasonable rights of user as are necessary for the 
ordinary purposes of residence, having regard to the 
circumstances of Hindoo life, 


Phear, J:—LEELAH , SINGH and three 
others, plaintiffs in this suit, and Sheo 
Pershad Singh, the defendant, are share- 
` holders of certain joint property. 


It appears that the plaintiff was commencing 
the building of a house, xauteh-ghur, in an 
open space of the courtyard around which 
the parties to this syit seem to dwell. But 
he was stopped by an order made by the 
Fouzdaree Court on a complaiut preferred 
thereto by the defendant. In effect, he 
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brings this suit for the purpose of getting 
rid ‘of this order of the Fouzdar&e Court, 
which has the effect of operating as an 
injunction restraining him from building.upon 
the land which is the subject of suit; and 
it operates, as we had occasion to point out 
during the argument, until the plaintiff shall 
get an authoritative declaration of a Civil 
Court of his right to carry on the building 
without obstruction on the part of the 
defendant. We are thus in the suit called 
upon to say whether or not the plaintiff has 
the right upon which he „relies to build in 
the courtyard, or plot of ground which 
forms the subject of suit. It seems to be 
admitted that thisecourtyard forms a portion 
ofthe dwelling ground upon which the various 
members ofthe family reside. And the Lower 
Appellate Court has recorded thatgt is admit- 
ted to be joint and undivided property of the 
plaintiff and the defendant. , The plaintiff, 
however, contends that it is a courtyard, 
or compound attached to the particular 
house in which he dwells; that he has had 
in that sense exclusive possession of it from 
time immemorial ; and therefore is entitled 
to do with it what he likes. That, at any 
rate, is pretty much the contention which 
has been made in argument in this Court, 
though no doubt the plaintiff only claims 
the right of building“his structure upon the 
foundation of some previously existing 
‘building. 

The Lower Appellate Court starting with 
the admission that this courtyard is a joint 
undivided property of the plaintiff and his 
including the defendant, has 
found as a fact upon the evidence before it 
that this disputed land has been held from 
ancient time by the plaintiff. This is some- 
what a vague finding. But it is perhaps 
made a little more precise by what seems to 
us further on.in the judgment to be a finding 
to the effect that the defendant had not had 
occupation of it. 

It is important, however, to remark at the 
outset that, whatever these findings of fact 
of the Lower “Appellate Court amount to, 
the parties themselves have not contended 
in this suit that there ever was a. partition 
of the land, which is the subject of the suit® 
The plaintiff does not say that he has gota 
right to build upon this courtyard, because it 
has come toebe his own exclusive property 
by reason of anything which must be treated 
in effect as a family partition: he goes no 
further than saying that he has been enjoying 
the space from time immenporial as a court- 
yard appurtenant to his dwelling-louse 
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which he occupies by right of his being a 
member of the joint family. This being 80; 
it appears to us that the findings of the Lower 
Appellate Court do not suffice to support the 


allegation of right upon which the plaintiff 


comes jnto Court. We ought to add that 
the first Court has found the further fact 
that. thera was no structure or foundation 
previously on the spot upon which the 
plaintiff is now building. And although the 
plaintiff in his appeal to the Lower Appellate 
Court objected that the first Court had not 
sent out an Ameen forthe purposeof procuring 
all the information which he ought to have 
procured bearing upon this question, he did 
not object to the correctness of the first Court’s 
finding in regard to- that question on the 
evidence as it stood. ‘The Lower Appellate 
Court, in its judgment, makes no allusion 
whatever to this fiading of the first Court, or 
to the complaint of the appellant which we 


‘have mentioned, 


And we think if must therefore now be 
taken, in addition to the facts which we have 
already detailed, that there was no structure 
or foundation of a structure previously 
existing on the spot which has been chosen 
for the building of this nautch-ghur. We 
repent, then, that we think the case, as found: 
by the Lower Appellate Court, does not give 
the plaintiff a right which he seeks to have 
declared. In our judgment,.as we understand 
joint possession under Hindoo law, that 
peculiar exclusive possession of a plot of a 
eommon dwelling-house, or set of dwelling- 
houses, which one member of a jgint 
family obtains very commonly without an 
actual partition having been come to between 
the members of the family, is a possession 
which must be referred to the continuing 
consent of his co-sharers. So long as no 
actual partition is come to, either as a result 
ef a suit, or formally between tle parties 
themselves, or evidenced by long acknowledg- 
ment on the part of the members of the 
family, the possession is merely that which 
for convenience sake is coneeded by all the 
mbmbers jointly to each one of them; and it 
may be put an end to, anda completely new 
girangement come to at any time by the 
members of the famity if they think fit to 
make the change. 


As long, however, as this peguliar state of 
exclusive possession is allowed to remain, 
it seems to us that it must be taken that the 
acquiescing members of the family concede 
to the person whe has the exclusive posses- 
sion, all reasonable rights of user of bis 


separate plot, or separate portion of the- 
dwelling-house, as is necessary for tho” 
ordinary purposes of residence, having regard 
of course to the circumstances of Hindoo 
life, 


We think upon the authority of the cases, 
soñe of which have been cited, decided in 
this Court, we must hold that ‘the concession 
on the part of the acquiescing members does 
not go fo the extent of enabling the possessor 
of the dwelling-house to alter the character 
of the property, or to do anything with it 
which is not consistent with such user of it 
as might be ordinarily expected to take place. 
If he detires to build a néw and additional 
structure upon a portion of the house-ground, 
it seems to us that he has no right to do so, 
and in that way materially to alter the 
condition of the property without obtaining 
the assent of his co-sharers, If this view be 
correct, assuming that the plaintiff in the 
present suit had an exclusive possession of 
the courtyard as an adjunct to the parti- 
cular portion of the dwelling-house which he 
occupied, we think he would not be entitled to 
use that courtyard otherwise than for the 
ordinary purposes of and incidental to 
residence in his house without the assent and 
knowledge of his co-sharers. He has 
attempted, confessedly, without the permission 
of the defendant, one of his co-sharers, to 
build upon it according to the finding of the 
Lower Court an entirely new structure, 
namely, a nautch-ghur. It is not pretended 
that anything of the kind before existed 
there, or anywhere in the proximity to it as a 
partof his dwelling-place. It seems to us that, 
in attempting to do this, he has gone beyond 
his right. It has not been shown, or 
attempted to be shown, upon the evidence 
that it is an usual thing or a step to be 
expected of an occupier of a dwelling-house 
of this kind as a member of a jointunseparated 
family that he should erect a nautch-ghur in 
the middle of his courtyard, And inasmuch 
as this suit is brought to get an authoritative 
declaration from the Civil Court to the effect 
that the plaintiff has a right as against his 
co-sharer, the defendant, to build this zautch- 
ghur under the circumstances which we 
have mentioned, we think the plaintiff fails 
to make out his case. It seems to us that, 
upon the findings of fact which the Lower 
Appellate Court has come to, the plaintiff’s 
suit ought to have been dismissed. 


For these reasons, we would uphold the 
appeal and dismiss the plaintiff’s suit with 
costs in all the Courts. 


‘ 
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The 9th June 1878. 


Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Decree— Questions arising in Execution—Act 
XAI of 1861 5. 11. 


Case No. 151 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dacta, date 
the 8th April 1872. i 


Oseemunnissa Khatoon (Plaintiff) 
Appellant, 


VETSUS 


Ameeroonnissa Khatoon (Defendant) 
Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


Where adecree is obtained against a party to a suit in 
his representative capacity, any question arising as to 
the right to execute it under Act VIII of 1859 s. 203 
against the private property of the judgment-debtor, on 
the ground that he had received the property of the 
deceased, or that the property in question was really that 
of the deceased, would be cognizable, and might properly 
be determined during the progress of the execution 
proceedings. 


Couch, C.J.—Wn think the objection 
taken for the respondent that Section 11 of 
Act XXIII of 1861 prevents thé suit being 
brought must be allowed. 

A suit was brought bY Ozeeroounissa for 
her dower, and the present plaintiff was made 
a defendant in it an the allegation that she 
had had possession of the estate of Abdool 
Guffoor, the husband of Ozeeroonnissa, which 
estate was said to be linble for the dower. 

She was ungestionably a party to the suit, 
and the words in Section 11 “any other 
question arising between the parties to the 
suit id which the’decree was passed, and 
relating to the execution of the decree” 
would apply to her, and to the question how 
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the decree should be executed. And if any 
question arise as to thé right to execute the 
decree under Section 203 against property 
which belonged to her, ou the ground thatshe 
had enjoyed Abdool Guffoor’s property and 
was liable to make good the amount which 
she had enjoyed, or whether the property 
was really Abdool Guffoor’s, they would both 
be questions relating to the execution of the 
decree and between the parties to the suit. 
The judgment of the Judicial Committee 
goes quite to that extent. Their Lordships 
lay down that the private property of a 
person, who is*made a party to the suit in a 
representative capacity, may, under certain 
conditions, be attaghed, but there it must’ be 
shown that he has received the property of 
the deceased of which he has failed to prove 
a proper disposition. These re things 
which are cognizuble, and may properly be 
ascertained in the suit in which the decree is 
made during tbe progress of the execution 
proceedings founded upon that decree. And 
the reason seems to us to be, that the Court 
having the parties before it in the suit, it is 
proper that all questions between them 
relating to the execution of the decree should 
be determined, and there should not be the 
expense of separate suits to determine such 
questions. ‘The most liberal interpretatioh 
ought to be given toghis provision in order 
to carry out what was the design of the 
Legislature. It is true that their Lordships in 
the Judicial Committee, in the case quoted,* 
do not give effect to the objection. Looking 
at all the circumstances, they considered that 
thesobjection under Section 11 was a matter 
of procedure, and might fairly be met by 
another objection arising out of matters of 
procedure, and that it was so met in the case 
before them. Still we have the law which 
they laid down overruling the decision of the 
Full Bench of this Court, That was a 
decision only of the three Judges who sar, 
but still, according to the rules of this Court, 
it would, if it had not been overruled, have 
had to be followed by the High Court. 

It seems to®us that the objection must 
prevail, and that the question raised in this 
suit was one to which Section 11 of Act 
XXII of 1861 applied; but as the plaintifis 
seems to have been led to bring this suit by 
the decision of the Full Bench,, and this 
appeal was beought before the judgment of 
the Privy Council had reached this country, 
we think that the parties should pay their 
own costs. 
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The 10th June 1873. 


e 
Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Contribution— Evidence. 


R Case No. 213 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 20th June 1878. 


Mussamut Khatobn Koonwar (one of the 
Defendants) Appellant, 


s 
BET SUS 


Baboo Hurdoot Narain Singh (Plaintiff) 
e Respondent. i 


Mr. R. E. Ywidale and Moulvée Syud 
Murhumut Hossein for Appellant. 


Mr. R. T. Allan and Baboo Boodh Sen 
Singh for Respondent. 


In a suit by one of several shareholders in certain 
mortgaged property to recover contribution on account 
of payment made by plaintif to save the property from 
being foreclosed, where he (plaintiff) relied on the sudder 
jummas assessed on the villages to which his claim 
related, and the Court considered that the zemindar’s 
collections would be better @vidence of the relative 
values of the villages and the proportion payable by 
defendants, plaintiff was permitted, in appeal to the High 
Court, to withdraw his suit with permission to bring a 
fresh action. 


Phear, J.—In this case, the plaintiff, one 
of several shareholders in certain mortgawred 
property, paid off the whole mortgaged debt 
in order to save the property from being 
foreclosed ; and he brings this suit in order 
to recover from the defendants, who are, he 
says, the other shareholders in the property, 
their respective contributions to the debt, 
i.e. the amount which they ought each to 
contribute towards the same which he has 
paid off. 

He says in his plaint that the appealing 
defendant has obtained by af€ction-purchase 
from other shareholders three-fourths of four 
mouzahs which he specifies part of the property 
anorigaged ; and it is ọn the ground that he 
being a shareholder in the property to this 
extent, whatever that may be, that the 
plaintiff sues him for contribution. The 
obligation then resting on the defendant to 
contribute is measured by the relief which 
the plaintiff has been the means of causing 
to-him by payihgeoff the debt. This being 
80, it-is quite clear that the portion of the 


amount paid off which this defendant is. 
liable to contribute must be measured by the 
proportion of the value of the share which 
he has got in the property to the value of 
the whole mortgaged property. To. put this 
statement in a more concise form, the ratio 
between the three-fourths of these four mouzahs 
to the whole mortgaged property expresses the 
fraction of the whole amount of mortgage 
debt which this defendant is bound to repay 
to the plaintiff. And we need hardly say, 
after having made this explanation of the 
nature of the plaintiff’s suit, is was incumbent 
upon the plaintiff to give some evidence 
tending t3 show what was tlfe ratio between the 
three-fourths of these mouzahs and the whole 
of the mortgaged property. But it appears to 
us that he has not given auy evidence of this 
sort. He has given evidence of the sudder 
jumma which the different mouzahs of the 
property are assessed in to Government ; 
and he has relied upon that, as affording 
sufficient evidence of the relative vulues of 
the mouzahs, to support his clnim. But it 
appears to us that the jummas in which 
the different mouzahs were assessed to 
Government—it may be a very great many 
years ago—caunot, without more, be taken as 
evidence of the relative value of these 
mouzahs now. And assuredly in no case 
could the amount of these jummas be the 
best evidence bearing upon the point, because 
we apprehend that the zemindar’s collections 
up to the present time would be greatly 
better evidence of the actual present relative 
values of the mouznhs. The plaintiff , must, 
from the nature of his case, have been able 
to produce evidence of the zemindar’s 
collections ; and no reason whatever has been 
assigned for his not having done so. As we 
before observed, for some cause or other he 
has been content to rely upon the supposed 
evidence afforded by the jumma of tho 


‘villages, aud as that in our opinion is 


insufficient to support the finding of fact on 
this issue, the plaintiff fails in his suit, and 
therefore we should be justified in dismissing 
it. . 
It is clear, however, from the written 
statement of the defendanfs themselves and 
the general facts of the case, which are 
hardly disputed, thaé the plaintiff has a good 
claim for contribution of some amount 
against the appealing defendant; and we 
think, underall the circumstances, that instead 
of passing a final decree against him now 
on the ground of there being no evidence to 
support his case, it is right in the interest 
of justice to allow him to withdraw his suit 
` 
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with permission to bring a fresh suit to 
ebforce his claim against the defendants. 

Although the other defendants have not 
appealed, the result will be of course that 
the deeree against them goes with the suit. 
The suit will have to be brought afresh 
against all. 

The plaintiff must pay the appealing 
defendant’s costs in both the Courts. 





The lith June 1873, 
è i + 


Present : bd 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges, 


Mahomedan Law-—Acknowledgment ef Sonship, 
Case No. 1069 of 1872. 


Special Appeul from a decision passed by 
the Judge of Jessore, dated the 19th 
April 1872, reversing a deeision of the 
Subordinate Judge of that distreet, 
dated the 17th June 1870. 


Nubo Kant Rey Chowdhry (Plaintiff) 
Appellant, 


VETSUS 


Mahatab Bibee and another (Defendants) 
Respondents, 


Baboo Anund Chunder Ghosal for 
Appellant. 3 
Baboos Mohinee Mohun Roy and Debendro 
Narain Bose for Respondents. 


Where in a transaction with a third party, A describes 


B as his son, and B speaks. of A as his father, the | 


acknowledgment of sonship is complete and formal, 
and, under the Mahomedan law, conclusive against all 
parties. é 


Jackson, J.—Tue plaintif in this case 
appears to Lave relied upon a title derived 
é 


from one Fuz! Russool, who, he alleged was 
the absolute owner of “some portiohs of the 
property to which the suit related, and 
inherited the remaining portion from Apdool, 
whose son Fuzl Russool claimed to be. It 
seems that the ownership of Fuzl Russool 
in his own right as to two of the properties 
in suit has been conclusively found to be 


. disproved, and the whole property appears 


to have been that of Abdool. As to the 
relationship between Abdool and Fuzl 
Russool, the Judge has come to the conclu- 
sion upon the evidenee inthe case that the 
paternity is not- made out. He has accord- 
ingly digmissed the pluintiff’s claim. 

The contentionen special appeal is that 
the Judge had before him on the record a 
solemn and formal acknowledgment of Fuzl 
Hossein by his alleged father Abdool, and 
that, under the Mahomedan law, such 
acknowledgment is conclusive against all 
parties. That there is such an acknowledg- 
ment on the record is not denied. The 
Judge simply deals with the question 
whether the document in which the 
acknowledgment is contained is evidence in 
the case. He seems to have been under the 
impression that only a copy had been 
submitted to him, and that the circumstances 
were not such as tojustify the reception of 
the eopy ; but it hasbeen shown to us, and it 
is admitted by the respondent’s vakeel, that 
the original was actually with the papers of 
the nuthee which was before the Judge. 
This acknowledgment is amply sufficient 
for the purpose. In that document, Fual 
Russool and Abdool join in a transaction 
with a third party, in which Abdooldeseribes 
Fuzl Russool as his son, and Fuzl Russool. 
speaks of Abdool as his father. Nothing can 
be a more formal and complete acknowledg- 
ment than this, and under these cireum- 
stances the right which the special appellant 


| claims follows from the authority of the case 


reported at page 55 of volume 4 of the Bengal 
Law Reports, Appellate Civil Jurisdiction.* 
This being so, the necessity which the Judge 
considers dispefised with arises of deciding ow 
the genuineness of the will of Abdool, the 
father of Fuzl Russool; and although the 
special appellant's claim to hold two of the 
properties in right of Fuzl Russool himself 
fails, yet he would be ensitled to ,the share 
which the said Fuzl Russool inherited as heir 
of his father Abdool. The case must go back. 
to the Lower Appellate Court in ovder that 
these questions may be disposed of, 
bd 
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The 12th June 1873. 


¢ 
Present + 


The Hon’ble F B. Kemp and F. A. Glover, 
Judges. 


Execution-sale—Possessory Suit— Limitation. 


Case No. 1125 of 1872. 


Special Appeal from a decision passed by 
the Officiating, Judge of, Dinagepore, 
dated the 19th April 1872, reversing a 
decision of the Moonsiff of that district, 
dated the 28th Decembtr 1871. 


Gedroo Sircar (Plaintiff) Appellant, 


+o 
BErTsus 


Beharee Lall Roodro (one of the Defendants) 
Respondent. 


Baboo Issur Chunder Chuckerdutty for 
Appellant. 


No one for Respondent. 


+A suit to recover possession of certain shares of a 
tenure alleged to be the ancestral tenure of plaintiff and 
defendant J, on the ground“that the whole property 
had been taken possession of by defendant B under 
cover of his purchase of J’s under-tenure at a sale in 
execution, was held not to be barred by limitation, even 
though brought after one year from the date of the 
purchaser's obtaining possession. 


Kemp, J—Tuis was a suit instituted to 
recover possession of an 8-anna and 4-auna 
share of a certain tenure alleged to be the 
ancestral tenure of the plaintiff and defend- 
ant Jogessur. dogessur’s under-tenure was 
sold in execution of a decree, and purchased 
by Beharee Lall, It is alleged in the plaint 
that the purchaser, under cover of the 
purchase, took possession of the whole of the 


‘property in 1276. This suit was therefore 


instituted to recaver possession of the 
plaintiff's share, or 8 annas 4nd 4 annas of 
the tenure in question. The purchaser’s 
defence was that the plaintiff not having 
sued within one year from, the date of the 
purchaser’s obtaining possession the suit 
was barred, and on the merits that the whole 
property in dispute belonged to dogessur and 
not to the plaintiff. 

_ The first Court set aside the plea in bar, 
and held that the suit was in time as having 
been brought within twelve years after the 
date of the cause of action. -On the merits, 
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the first Court found that the plaintiff was. 
entitled to the shares he claimed, and 
therefore decreed the suit. 

On appeal, the Judge appears from his 
decision to have agreed with the Moonsiff 
on the merits, as he says that he regrets 
much that the law on the issue in, bar renders 
it incumbent on him to reverse the decision 
of the Moonsiff, and more so, he observes, 
as it entails a very considerable hardship on 
the plaintiff, respondent. 

On the law point, we are of opinion that 
the Judge’s decision iswrong. The decision 
relied on by the Judge, which is to be found 
in the 4th Weekly Repfrter, page 42, has 
been reversed by a Full Beuch ruling dated 
the 12th March 1867, reported in Volume 
VII, Weekly Reporter, page 256. We 
therefore reverse the decision of the Judge, 
restore that of the first Court, and decree 
the plaintiff’s suit with costs in the Lower 
Courts. The plaintiff will pay his costs in 
this Court, 
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The 12th June 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Act VIII of 1859 83.127 & 170—Penaliy for 
: Default, 


Case No. 1732 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 22nd July 1872, affirming a 
decision of the Moonsiff of Arrah, dated 
the 8th December 1871. 


Raj Chookun Duswandi (Plaintiff) Appellant, 


versus 
Busjeet Tewaree and others (Defendants) 
Respondends. 


Mr. R. T. Allan and Baboo Bama Churn 
Banerjee for Appellant, 


Mr, R. E. Twidale for Respondents. 


A Court is not justified, under either s. 127 or s. 170 
of Act VIII of 1859, in imposing penal consequences 
upon a party who fails to appear, by passing a 
verdict against him, unless it is clearly made manifest, 
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*dirst, that he had been ordered or directed to attend and 
” wilfully refused to obey the order or direction; and 
secondly, that the evidence which he was required to 
give was really material to the matter in suit. 

Quere.—Whether the party must be proved by other 
evidence to have personally received notice of the order 
before the penal provisions are applied ? . 


Phear, J.—T ae fortune of this case has 
been somewhat varied. It appears that it 
was twice determined by the first Court, and 
twice remanded by the Appellate Court for 
retrial. On the occasion of the second 
remand, the first Court felt it necessary to 
require the attendance of the plaintiff for the 
purpose of his affording information or 
evidence to the Gourt: and appafently an 
order of some kind was made for his 
attendance. The case was postponed in order 
that he might attend. He did not appear ou 
the day appointed ; and the case was again 
postponed. The same thing happened a third 
time. And finally as the plaiotiff did not 
appear, and the reason for his non-appearance 
as given by his pleaders was not satisfactory, 
the Court dismissed his suit. 

There may be some question perhaps 
whether this was done in the exercise of the 
powers expressly given to the Courts by 
Section 170 of Act VIII of 1859, or of 
those which result from the provisions of 
Section 127 of the same Code. But it is 
not very material to determine which of 
these two Sections was applicable to the 
particular case, inasmuch as the course 
prescribed to the Court by each of them 
seems to be in substance the same. 

The plaintiff appealed against this 
decision of the first Court, and the Lower 
Appellate Court dismissed his appeal. 

The matter now comes before us on special 
appeal. ; 

I need hardly say that both Sections 170 
and Suction 127 are highly penal in their 
effect. The Legislature has thought fit in 
these two Sections to empower the Court, 
upon the occurrence of certain contumacy on 
the part of a party to the suit, to give a 
verdict against him irrespective of the merits 
of the case. No doubt it may ‘be said that 
the very fact of the party being guilty of 
contumacious conduct under the circum- 
stances is evidence against the goodness 
of his cause. But it isenot merely upon that 
ground that the Legislature provides the 
Court with the power of deciding against 
him, for it -gives the Civil Court power of 
doing this without the slightest reference to 
the merits which may be apparent on the 
evidence previously tuken between the parties. 
in short, as I have already said before, the 
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Sections are highly penal in their results, 
and they have always been so consMered by 
this Court. This being so, itis incumbent 


upon the Civil Court which professes to act 


upon either of these Sections, to take care 
that the contingencies contemplated by them 
have in effect occurred. 

Section 170 runs in these words :——“If 
“any person, being a party to the suit, who 
“shall be ordered to give evidence or produce 
“a document, shall, witout lawful excuse, 
“fail to comply with such order, . ... 
“the Court may either pass judgment against 
“the party so*failing, . . . or make such 
“other order in relation to the suit as the 
“ Court may deem proper in the circumstances 
“of the case.” 

And in the Section 127 the words are s= 
“If the party so directed to atgend shall, 
“without lawful excuse, fail to appear in 
“person on the day to be so appointed, the 
‘Court may pass judgment against him, or 
“make such other order in relation to the 
“suit as if may deem proper in the 
“circumstances of the case.” 

It appears to me plain that the Court is 
not justified under either of these Sections in 
imposing penal consequences upon the party 
by passing a verdict against him, unless it is 
clearly made manifest, first, that he had beech 
ordered or directedwo attend and wilfully 


refused to obey the order or direction ; and, 


secondly, that the evidence which he was 
required to give was really material to the 
mutter in suit between the parties. 

In the present instance, it'seems to me that 
nether of these points is made clear by the 
judgments of the Courts below, or by any of 
the evideuce on the record'which has been 
brought to our notice. I am by no means 
satisfied that the evidence or information 
which the first Court desired to get from the 
plaintiff was material to the merits of the case 
between the parties. Neither Court in its 
judgment expressly says what was the purpose 
for which the Moonsiff desired to interrogate 
the plaintif. The Moonsiff himself says that 
he desired to fut a question which was on 
the record, and-upon referring to that which 
is stated to be the question so referred to, I 
cannot, as I have already said, satisfy myselé 
that it was in any substantial degree material 
to the issue which had to be tried between 
the parties. e And further than this, I cannot 
gather from the judgments of either of the 
Lower Courts or from the evidence that the 
plaintiff was personally made aware of any 
order having been passed by the Court for 
his attendance. I suppose that the order was 
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made in open Court upon his pleaders, and it 
does not appear in any way that that order, 
if so made, was in fact communicated to the 
plaintiff. According to the judgment of the 
Moonsiff, those pleaders stated that they did 
not know where the plaintiff was, and that 
yo oneconnected with him had this knowledge, 
because he had gone on a pilgrimage some 
time before and had left no directions as to 
where he was to be found at any time. This 
may or may not be a true statement of fact. 
But it does not alone, to my mind, in any 

way serve to establish in any degree ‘that the 
order made by tlie Court for ‘his attendance 
ever came to the mera notice, of the 
plaintiff. 

‘Fhere is much in the matter whick was 
discussed by the Moonsiff relative to the 
alleged mookhtearnamah which might serve to 
throw suspicion upon the honesty of the 
people who were acting for the plaintiff. 
But even. this X think, in a matter of this 
kind, ought not to be considered as evidence 
of contumacy on the part of the plaintiff 
himself. Ido not desire to go so far as to say 
that an order for the attendance of any 
party to the suit could be considered 
as an order which need not be obeyed, or 
treated otherwise than as a valid order of 
the Court, merely because it was verbal, and 
was not put into thesform of a written 
process, and so served upon the pleaders. All 
that I say upon the materials before me is 
that I am not satisfied that the order which 
the Court passed for the attendance of the 
plaintiff, in whatever form it was conveyed 
to the pleaders, ever reached the plainsiff, 
and that he wilfully disobeyed it. For these 
reasons it seems to me that upon this record 
the discretion which the Civil Court possesses, 
either under Section 127 or Section 170, 
was not rightly exercised in the present 
ease ; and J think that the decision of the 
Lower Appellate Court ought to be reversed, 
and the case remanded to that Court for 
retrial on the merits upon the evidence 
which is on the record. 

Costs will abide the event.® 

‘Ainslie, J.~I concur in the order made in 
this case remanding if to the Lower Appel- 
elate Court for trial, And I think that this 
order may be supported under either Section 
127 or Section 170. If the Courts are to 
proceed to enforce the penaltigs prescribed 
by either of these two Sections, they are 
bound to state clearly the reasons which may 
make it necessary to call upon a party to the 
suit to appear ineperson, so that the Courts 
above may be enabled to judge whether 
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those reasons disclose sufficient ground for,* 
the exercise of the discretionary power of 
punishment entrusted to them by the law. 
But whether a party upon whom an order to 
appear in person has been made at a hearing 
of the suit in open Court must bo proved by 
other evidence to have personally received 
notice of the order before the penal provi- 
sions of Sections 127 and 170 are applied, is 
a matter on which I entertain some doubt. 
Iam inclined to think that, under Section 18, 
a direction to the pleader mado in open 
Court under Section 127 would bo sufficient 
to throw upon the party represented by such 
pleader fhe burden of preving that, either 
through the neglect of his pleader or other 
circumstances, “the notice in fact did not 
reach him ; and that, in the absence of such 
proof, the Court ought to presume that tha 
party had notice of the order. However, it 
is quite unnecessary to discuss this point 
further, because on the other ground I think 
the order of the Court below cannot be 
sustained, 





The 12th June 1873. 


Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


Limitation— Closure of Court. 


Case No. 1121 of 1872. 


Special Appeal from a decision passed by 
the Judge of Julpigooree, dated the 12th 
April 1872, affirming a decision of the 
Subordinate Judge of that district, dated 
the 22nd February 1872. 


Kudomessuree Dassee and another 
(Plaintiffs) Appellants, 


2 Versus 


Enam Ali Mpoktear (Defendant) 
Respondent. 


Baboo Issur Chunder Chucherbutty for 
Appellants, 


Baboos Kishen Doyal Roy and Grija 
Sunkur Mojoomdar for Respondent, 


A plaintiff is not entitled to make an¥ deluction from 
the period of limitation because¢he Court is closed. 


Kemp, J.— Tus is a suit to recover 
possession under a purchase in 1254 from 
26 
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oykristo Doss and Rajkristo Doss. The 
plaint states that, in 1277, the lands in 
dispute were sold in execution as against 
plaintiffs’ vendors, and were purchased by 
the defendants in this suit. The plaintiffs, 
or one of the plaintiffs, petitioned under 
Section 269 of Act VIII of 1859, and the 
Court rejected the application and directed the 
plaintiff to bring a regular suit. That order 
is dated the 9th April 1870, and this suit 
has not been brought within one year from 
that date. 

The Lower Courts dismissed the plaintiffs 
suit as barred. 

The first argufhent taken in spetial appeal 
is “that the Lower Courts are wrong in 
“holding that your peéitioners (not one 
“plaintiff but both) were bound under 
‘ Section 269 of the Civil Procedure Code 
‘¢to sue within one year from the date your 
“ petitioners’ petition was rejected, although 
“ there was no enquiry made with reference 
“to your petitioners’ petition as is directed 
“ by that Section, and consequently no proper 
“order for the ‘setting aside of which your 
“ petitioners were bound to sue within one 
“year under the Section in question was 
“ passed.” 

Turning to the proceedings taken under 
Section 269, we find that the plaintiff 
objected to the sale in execution on the 
ground that she had already purchased the 
property from the judgment-debtors Joy 
Kishen and Raj Kishen, and in support of 
that allegation she put in a deed of convey- 
ance, and distinctly asked the Court with 
reference to-that deed to pass an order 
setting aside the sale and to confirm the 
possession of the petitioner under the Section. 
Section 269 enacts that the Court shall 
enquire into the matter of the complaint, and 
pass such order as may be proper in the 
circumstances of the case. The Court did 
enquire into the matter, and did pass such 
order as was proper in the circumstances of 
this case, the order being that the plaintiff’s 
name is not entered.in the zemindar’s 
serishtah, and that the deed of conveyauce 
is not registered ; therefore the plaintiff's 
petition is rejected. There was an enquiry 
and an order as contemplated in the Sectiou. 
Therefore it was forethe plaintiff to sue 
within one year from the date of that order. 
Clearly she is not entitled to deduct any 
time simply*because the Court was closed. 
She ought to have brought her suit within 
the proper time (vide III Weekly Reporter, 
pages 5 and 6, Small Cause Court-Rulings). 


The appeal is dismissed with costs. 
é 


The 12th June 1873. 
e $ 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Joint Possession—Sharer's Rights—Trespass by ° 
Co-sharer—Perpetual Injunction. 


Case No. 1688 of 1872. 


Special Appeal from a, decision passed by 
the Subordinate Judge of Sarun, dated 
the 81st July 1872, reversing a decision 
of the Méonsiff of Chumparun, dated 
the 3jst July 1871. 


Mr, John Stalkartt (Defendant) Appellant, 


versus 


Gopal Panday and others (Pinintiffs) 
Respondents. 


Mr. R. E. Twidale for” Appellant. 
Mr. C. Gregory for Respondents. 


In a suit by a 4-anna shareholder for an injunction 
to restrain the 12-anna shareholder from carrying on 
without plaintiff's permission the cultivation of indigo in 
the joint estate of which defendant claimed exclusive 
possession— 

Hutp that as the land had not been partitioned, 
plaintiff was part owner of every beegah of the mouzah 
and could claim either to occupy the land jointly with 
the defendant, or to ingist that the land should not be 
occupied and used by any person (excepting those with 
aright of occupancy) otherwise than with his assent: 
and that the possession which defendant had taken 
amounted to a trespass. 

HELD that plaintiff was entitled to a perpetual 
injunction directed particularly to defendant’s trespass, 
and that defendant ought to be restrained from excluding 
plaintiff from joint possession and from taking, retaining, 
or Siving exclusive possession of the land. 


Phear, J.—Tae facts of this case seem to 
be hardly disputed. The plaintiff may be 
described as the 4-anna shareholder, and the 
defendant as the 12-anna shareholder in a 
certain mouzah. 

In the four years which preceded 1277, 
the defendant also held a ticca lease of the 
plaintifi’s 4 annas, and so had the whole 16 
annas in himself, During this time he took 
into his sole @ccupation certain lands which 
it is said were abandoned by the ryots, dnd 
he planted them with indigo. 

In 1277, the ‘ticca lease of the 4 annag 
came to an end, and the 4-anna share 
therefore reverted to the plaintiff. The first 
act of the plaintiff was to objéct to the 
possession aud occupation of the ryotee land 
by the defendant and to his cultivating it 
with indigo. Nevertheless the defendant 
took steps for carrying og the cultivation, 
and thereupon the plaintiff brought this suit 
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seeking therein to have it declared that*he 
was 4-aħua sharehdlder over the whole 
mouzah, and further asking for an injunction 
agningt the defendant to restrain him from 
cultivating indigo in the lands in question. 

The defendant does not dispute the 
plaintifs facts, or deny that he was about to 
continue the cultivation of the indigo not- 
withstanding the dissent of the plaintiff. 
But his case is that as malik of 12 annas 
he is entitled to do this; and he also, I 
believe, in the first Court said by the mouth 
of his pleader that he is ready to pay such 
ryotee rent to the plaintiff aS may be fair 
and reasonable, š 

The Lower Appellate Court declared the 
plaintif’s right as claimed, and issued the 
injunction. 

It appears to me plain upon these facts 
that the defendant has disturbed that 
enjoyment of the plaintiff in the lands in 
question to which he was entitled as a 
4-anna shareholder. The lands have not 
been partitioned, and as holder of an 
undivided 4-auna share he is part owner of 
every beegah of the whole mouzah, and by 
virtue of that right of ownership I 
apprehend that he can claim either to occupy 
the land himself jointly with the defendant 
or the defendant’s assignees, or to insist that 
the land shall not be eecupied and used by 
any person (excepting always persons having 
a right of occupancy) otherwise than with 
his assent. The defendant, however, has 
personally taken exclusive occupation of a 
certain portion of the soil, and maintains that 
he has a right to enjoy that exclustve 
occupation whether the plaintiff accords him 
his permission or not. This appears to me 
to be a complete disclaimer of the plaintiff’s 
right as 4-anna shareholder, and to the 
extent to which the defendant has acted up 
to his assertion he has ousted the 4-anna 
shareholder from his rights in the land. In 
a case: in England, wherein three persons 
tenants in common of certain lands to the 
extent of five-sixths of it, leased the land to a 
Railway Company who made & railway upon 
it, this was held to be such an exclusion of 
the remaining tenant in common (one-sixth 
shareholder) from the jand, such an obstrue- 
tion to his right of entrance upon the land, as 
to amount, to ejectment (see Durham and 
Sunderland Railway vs. Watson, 3 Beav., 119, 
and 5 M. & W., 564). So here the one share- 
holder, the defendant, has taken exclusive 
possession of the soil, not as in the case cited 
through a tenant,ebut by his own hand. He 
does not say that events have occurred 
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which, for any reason, render it obligatory,’ 
upon or the duty of the plaintiff to assent & i 
his, the defendant's, possession and cultivation 
of the land. He maintains that he has a 
right to do what he has done, altogether 
regardless of the plaintiff’s will in the 
matter. He is not receiving from occupiers 
of the land rents to a sbare of which the 
plaintiff is entitled; he is not himself 
occupying the land as tenant under the 
plaintiff and himself as joint landlords ; he 
is not cultivating and managing the land for 
the common profit of the plaintiff and 
himself, though he may be willing to pay a 
reasonable rent; he is ocewpying for himself 
alone and keeping the plaintiff off the land. 
If this be so, the possession which he has 
taken seems to me unquestionably such an 
invasion of the plaintiff’s proprietary right 
as amounts at least to a trespass, and that the 
plaintiff has good cause to come into Court 
to complain of that trespass and to have 
his rights vindicated and declared. He does 
not ask for damages; but he asks for an 
injunction in order that the defendant may 
be prevented from repenting his acts of 
trespass and from continuing his invasion of 
the plaintifs rights in the property. It 
seems to me that the plaintiff has established 
his rights to the declaration as against the 
defendant of his being 4-anna shareholder 
in the land which is the subject of suif 
jointly with the defendant, and of his being 
entitled as such shareholder to joint 
possession of the land together with the 
defendant. And he has further, I think, 
made outa good claim to such remedy as 
the Civil Court, considered as a Court of 
Equity, can give him against repetition of 
the trespass complained of. 

In ordinary cases of trespass, no doubt, 
where the trespasser is n mere stranger, a 
judgment which authoritatively declares the 
plaintiffs right and awards him damages 
affords sufficjent relief. But in the present 
ease, the defendant himself is entitled to 
possession as well as the plaintiff, and his 
wrongful act has been committed under claim 
of right. Under cirefimstancessuch as these, 
it appears to me that a Court of Equity is 
justified in protecting the plaintiff's interest 
by a perpetual injunction if it sees fit on all 
the facts to do so; and I think that there 
are many English authorities to this effect 
(see Loundes vs. Bette, 10 Jurist, N. S., 226). 
The Court, no doubt, will not generally 
interfere by injunction to control a tenant 
in common’s dealings with joint property 
which is rightly in his possession, unless 
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‘sthose dealings threaten to be of a destructive 
character: but it will, compel him to 
allow his co-tenant a proper share in the 
enjoyment of the property. In this view, the 
injunction in the form which the Lower 
Appellate Court has given to if is probably 
not altogether satisfactory. It should be 
expressed in such a way as to be limited to 
the prevention of the particular trespass of 
which the defendant has been proved guilty. 
That trespass has been in fact an ouster of 
the plaintiff from the enjoyment of the 
property by the act of taking exclusive 
possession of a certain land against his 
consent. I think, therefore, the Injunction 
ought to be directed particularly to thes 
couduct, and the defendant ought to be 
restrained from excluding the plaintiff from 
possession of the land as joint sharer, and 
also restrained from taking exclusive 
possession of the land, or retaining exclusive 
possession of the land, or from giving 
exclusive possession of it to any person by 
lease or otherwise without the consent of 
the plaintiff. In fact the appeal is dismissed, 
and the appellant must pay the respondent 
his costs. 
Ainslie, J—I concur. 


Civil 





The 18th June 18738. 


Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Mortgage of Joint Family Property—Son’s 
Right to Partition. 


Case No. 1647 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
29th June 1872, reversing a decision of 
the Sudder Moonsiff of that district, 
dated the 21st November 1871. i 


Lochun Singh and others (Plaintiffs) 
Appellants, 


VET RES 


Nemdharee Singh and another (Defendants) 
Respondents. 


Mr. C. Gregory and Baboo Luckhee Churn 
Bose for Appellants. 


Baboos Unnoda Pershad Banerjee and 
Mohesh Chunder Chowdhry for Respondents. 


Case.—In a suit by four sons, members of ¢ joint family, 
for determination of right and partition of family 
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property which had been mortgaged by their father as 
security for a loan and had been sold in execution of a 
decree, the father being still alive, as well as his second 
wife who was not incapacitated by age fromebearing 
children : 


He p that the mortgagee could not stand in a better 
position than the father, against whom the sons had a 
right to require partition of the property so far as it 
was ancestral. 


Phear, J.—Ir seems to be pretty clear 
upon the facts which aré now before the 
Court, that the defendant, respondent, cannot 
staud if a better, position than the father 
who made the mortgage to him. As against 
the father, it is unquestionable that the sons 
have a right to require partition of the 
ancestral property. So far, therefore, as any 
property which was the subject of suit was 
ancestral, the decree of the [fower Appellate 
Court dismissing the plaintiff’s suit was 
wrong. The plaintiffs are entitled to have 
a partition declared. 


But it appears to us that one moiety of 
the property, which was mortgaged by the 
father, and which is the subject of this parti- 
tion suit, came to the father from his deceased 
brother. And on ghe authority of the case 
which is reported in X Bengal Law Reports, 
page 183,* an authority which we are not in 
any way disposed to question, the moiety of 
the property which came from the brother was 
not property which the sons had a right to 
require partition of. So that, as far as 
regards that moiety, we think that the plain- 
tiff’s suit was rightly dismissed. The result 
is that the appeal must be to some extent 
upheld, and the decree of the Lower Court so 
far as it affected one moiety of the property 
which was ancestral should be reversed, and 
it must be declared that the plaintiffs are 
entitled to have a partition of the said moiety 
in the proportion of four-fifths to the plaintiffs, 
and one-fifth to the father, who is represented 
in this suit by*the defendant, respondent. — 


We think that each party ought to bear 
his own costs in all the Courts. ” 





* 18 W. R., 477. 
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The 13th June 18738. 


Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Rent Suit—Butwarrah—Jummabundee Pupers— 
Evidence. 


Cases Nos. 1694 to 1696 of 1872. 


Special Appeals from a decision passed by 
the Additional Judge of Tirhoot, dated 
the \4th June 4872, reversing a decision 
of the Moonsiff of Madhoobaree, dated 
the 8th December 1871. s 


Kishore Doss and others (Defendants) 
Appellants, 


VETSUS 


Pursun Mahtoon and others (Plaintiffs) 
Respondents. 


Baboo Boodh Sen Singh for Appellants. 


Baboos Chunder Madhub Ghose and 
Doorga Dass Dutt for Respondents. 


~Jummabundee papers filed by a malik in butwarrah 
proceedings to which the tenant is not necessarily a, 
party, cannot be used as evidffice against such tenant 
in a suit for arrears of rent. 


Phear, J—TueseE three suits are suits 


brought by the malik to recover arrears of 


rent from the tenant. ‘The Lower Appellate 
Court has given the plaintiff a decree ineall 
the three suits for an amount per beegah less 
than that which the plaintiff claimed. But 
it seems to us that, with regard to the first 
two cases, namely, those which are the 
subject of special appeals 1694 and 1695, 
there clearly ought to have been no decree 
in favor of the plaintiff, because it appears 
upon the record when an account is taken of 


. the amount which the defendant has paid 


-a 


to the plaintiff, that sum overtops the amount 
to which the plaintiff is declafed entitled by 
thé decree of the Court. Consequently 
there is, on the face of the record, nothing 
gue from the defendant to the plaintiff, 
Under these circumstances, it is clear that 
the suit which is, as we have already said, 
a suit for arrears of rent, that igrent unpaid, 
ought to be dismissed. 

With regard to the third case, the facts 
are somewhat different. There appears to 
be a balance due eto the plaintif from the 
defendant upon calculations of the arrears 
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declared that the plaintiff is entitled to 
receive from the defendant. But it has been 
objected before us on special appeal that the 
plaintiff did not establish the rates, which 
the Court has found, by sufficient legal 
evidence, or indeed by any evidence at all. 
And it appears to us on the whole that this 
objection is sound. The Lower Appellate 
Court has relied upon the plaintiff’s jumma- 
bundee papers for the years in respect of 
which the arrears sued for are alleged to be 
due, corroborated as the Court thinks by 
other Jjummabundee papers which the malik 
filed in cettain butwarrah proceedings so far 
back as 1861-62. Now the jummabnndee 
papers for the years in respect of which the 
arrears of rent are sought, are clearly by 
themselves no evidence of the amount which 
ig due from the tenant as rent to the malik. 
And the former butwarrab proceedings do 
not mend the matter, for it has always been 
held that the jummabundees filed by a malik 


in butwarrah proceedings to which the tenant ` 


ig not necessarily a party, which papers he 
has neither interest nor opportunity to 
dispute, cannot be used as evidence against 
him. Thus it seems to us that the decision 
so far as it rests upon the evidence afforded 
by the two sets of Jjummabundee papers is 
without sufficient support, 

On the other side, it has been urged that 
the defendant’s own witnesses made out that 
rent was payable in respect of these lands at 
the rate which the Court has decreed. 
However, upon looking into the evidence, 
and even on the abstract of it which the 
Judge himself gives, it appears that the 
defendant’s witnesses did not say that the 
rent was payable by the defendant to the 
plaintiff at these rates in respect of the lands 
which are the subject of suit. They merely 
spoke of a ‘general rate in the village for 
lands of the same character. In fact, the 
same witnesses distinctly depose to a less rent 
being payable by the defendant. They 
attribute this, no doubt, to the effect of a 
mokururee right set up by the defendant. 
But it is immaterial at present for us to 
consider whether that moktruree right was 
established or not, The evidence of the 
witnesses as to the fect of the rent due,. for 
whatever cause they suppose the limitation 
of rate to have occurred, certainly did not 
extend to the amount at which the Court 
has held the rent to be payable by the 
defendant. 

So that on the whole it seems to us, as we 
have already remarked, that the objection 
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“Spade on special appeal to the want of 


evidence sufficient to support the finding of | Co 


the Court is a good objection, and ought to 
prevail. 

We. may add that this objection, so far as 
the facts have been brought before us, would 
have been good, and must have been sustained 
in the other two eases which were the 
subjects of special appeals 1694 and 1695, 
if if had been necessary for us to place our 
decision upon that ground. 

The result is that all the three appeals 
should be upheld, and the decrees of the 
Lower Appellate Court reversed with costs 
in both the Courts. ° 

The plaintiff, respondent, raised a prelinti- 
nary objection to the hearing of the sppeal 
under the provisions of Section 102 Act VIII 
of 1869, B.C. But we were of opinionthat 
the decision of the Lower Appellate Court 
did so deal with the case as to involve the 
determination of a question of some right 
_ and interest in the land, and thereby to give 
us jurisdiction to hear the appeal notwith- 
standing the value of the suit is below 
100 rupees, 


The 14th June 1878. 


Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Arbitration or Compromise—Inadmissible Pre- 
i sumptions. 


Case No. 1922 of 1872. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 9th 
September 1872, reversing a decision of 
the Moonsiff of Arrah, dajed the 26th 
June 1872. l 


Mohabeer Singh and others (Defendants) 
Appellants, 


versus © 

Dhujjoo Singh (Plaintiff) Respondent. 
Moonshee Abdool Baree for Appellants. 
Baboo Taruck Nath Dutt for Respondent. 


Nothing which passes between the parttes to a suit 


in any attempt at arbitration or compromise should be | 


é 


allowed to effect the slightest prejudice to the merits of 
their case as it eventually»comes-to be trigd before the 
urt, ° 
No presumption can be raised against a party toa suit 
irom his refusal to withdraw from the determinajion and 
submit-to arbitration. 


Phear, J.—In this case, the Lower 
Appellate Court has reversed the decision of 
the first Court; and although the question 
before it was purely a question of fact, it has 
not given, as we understand its judgment, 
reasons for coming to a different conclusion 
with regard to the facts from that at which the 
first Court Nad atrived. The Judge says 
that theevidence consisted of parol testimony 
only, and that he saw no reason’ for 
discrediting the evidence of the plaintiffs 
witnesses, But he does not say what are the 
facts which those witnesses establigh, nor does 
he in any other way give the reason why he 
is of opinion that the conclusions of the 
Moonsiff are ill-founded. He adds no doubt 
that “on examining the evidence of the 
defendant’s witnesses, I observe there is 
confliction.” What exactly thelearned Judge 
means by this phrase, we are not certain. It 
is sufficient, however, for us now to remark 
that the Moonsiff merely expressed the 
opinion that the plaintiff bad failed to make 
out his case. If that were so, of course ft 
would be quite #mmaterial to consider 
whether there was conflict of testimony to 
be found in the evidence of the defendant’s 
witnesses. 


There are, moreover, two other points in 
which it seems to us the Judge has allowed 
his mind to be unduly biased with reference 
to the decision in this suit. The one arises 
out of the matter of an amendment of the 
defendant’s written statement. He says :-— 
“ That the amending of the defendant's reply 
“to the plaint.was not made until after the 
“ oral evidence had been recorded : if was then 
“naturally necessary to amend.the reply to 
“plaint, as the defendant’s oral evidence 
“ was directly opposed to that reply, which 
“ admitted platntiff kept his cattle on the spot 
“since twenty years past in a house that fell 
“ down finally five or six years ago.” And he 
thinks that the amending of the written 
statement at this stage of the trial proved 
dishonesty on the part of the defendant. 


® 
The written statement, as it stood originally 
when it was filed, has been read out to us; 
and according to our judgment there is not 
in the. whole of that written statement 
taken together an admission that the plaintiff 
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kept his cattle for twenty years past on 
the spot, for the statement set out by saying 
that he never kept the cattle there at any 
time. “Che passage which taken by itself does 
seem to say that the plaintiif kept his cattle 
there ina house which had been built by 
the defendant, follows after the first passage, 
and may well enough be the result of a 
bluuder of the scribe in writing the word 
plaintiff instead of the word defendant. 
Whether this be so or not, the written 
statement as a whole does not, even before it 
was altered, ameunt to an ,admission in 
favor of the plaintiff. 


` 

The second point is inethe matter of the 
arbitration ; and there we think the Judge 
has fallen into an unfortuuate error. It 
appears togs that he ought to have care- 
fully kept this matter of the proposed 
arbitration from, his mind for two weighty 
reasons. In the first place, because it is, we 
believe, a rule which all Courts of Justice 
find it right to observe that nothing which 
passes between the parties to a suit in any 


attempt at arbitration or compromiseshould 


be allowed to effect the slightest prejudice 
to the merits of their case as it eventually 
omes to be tried before the Court. Unless 
this were so, the only thing which could 
be prudently recommend@d to suitors would 


be, never to listen for one moment to any 


proposal to settle the matter, or to compro- 
mise it, after it had come into the Civil 
Court. And we feel certain that the Judge 
of the Lower Appellate Court would not 
desire to insist upon the desirability of such 
a doctrine as this. 


The second reason is, because there is in 
truth no cause for inference, either adverse 
or the contrary, to a party who refuses to 
submit his case to arbitration, it surely is 
in no degree discourteous towards the Judge 
who has to try a case that a party to it 
should prefer his suit being tried by that 
Judge rather than settled by private 
arhitration. The Court can have no sort of 
reason for thinking badly of a party to 
a suit who refuses, for whatever reason, to 
Submit his cause to the degision of private 
arbitrators instead of to the decision of the 
recognized public tribunal. And besides this, 
it may well be, indeed as far as owr experience 
goes it is generally the case, that the party 
who refuses to submit to arbitration has very 
good cause to think that, however honest the 
proposed arbitratérs may be, he may not be 
certain to meet with the same broad justice 
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at their hands as he would at the hands 
the public Court. We need not point out 
how the very fact of the offer to submit to 
arbitration coming first from the one side may 
of itself in a very limited community have a 
disadvantageous effect upon the cause of the 
other party ; becnuse we think that the 
Judge’s own reasoning on the matter affords 
sufficient illustration of this position. 

Again, the suitor before the Court may 
not have knowledge of persous qualified to 
act as arbitrators, in whom he personally has 
such confidence as would induce him to 
submit his cause to them. 


In short, there may be a hundred reasons 
why a mau may honestly refuse to withdraw 
his case from the determination of a properly 
constituted Court in order to submit it to 
private arbitration. And we know of nothing 
which ought to be used as argument to his 
prejudice simply because he does refuse to 
do so. 


For these two reasons, we think the 
Judge has made a serious mistake in raising 
the presumptious against the defendant which 
he has raised; first, from the amendment of the 
defendant’s written statement; and, secondly, 
from his refusal to submit to arbitration. 
And although the Judge unquestionably does 
say that his judgment on the merits between 
the parties was formed before the defendant 
refused to accept the proposal to submit to 
arbitration, yet we cannot help perceiving 
that the mode in which he has expressed 
himself upon it indicates that, though he did 
not himself suspect the fact, his mind was 
not free from bias upon that account when 
he gave his decision between the parties, 


On the whole, it appears to us that the 
jadgment of the Lower Appellate Court 
reversing the decision of the first Court does 
not come before us in a satisfactory form. 
We think the case qught to go back to the 
Lower Appellate Court to be retried upon 
its merits. ° 

Costs will abide the event, 
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The 14th June 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Hindoo Law—Joint Family Property— Alienation 
by Father—Rights of Alienee. 


Case No. 1266 of 1872. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 28th March 
1872, modifying a decision of the Sub- 
ordinate Judge of that district, dated the 
21st August 1871. s 


Jugdeep Narain Singh (Plaintiff) 
Appellant, 


VETSUS 


Deen Dyal Lall and another (Defendants) 
Respondents. 


Messrs. R. E. Twidale and C. Gregory for 
Appellant. 


Baboos Chunder Madhub Ghose, Romesh 
Chunder Mitter, and Nil Madhub Sen for 
Respondents. 


T borrowed money on the security of certain family 
property which he professed to pledge ina bond. The 
loan not being repaid, the lender sued upon the bond, and 
obtained a decree for the amount of money secured 
thereby; but not for the sale of the property. In 
execution, the judgment-creditor attached certain other 
family property and put up for sale T’s right, title, and 
interest in it, and bought the same himself. Under color 
of this purchase, he took exclusive possession of the 
whole of the property. ‘T’s only son then sued the 
lender to recover the property on the ground that he and 
his father having been membersof a joint family under 
the Mitakshara law, the purchaser of the father’s rights 
and interests could obtain nothing : 

Herp that the plaintiff was entitled to the decree 
sought. 

Ob. dic.—If the judgment-creditor had cot a decree for 
the sale of the property pledged by the father’s bond, and 
executing such decree had sold and bought the property, 
he would have been entitled to insist on a partition of 
the property between the father and the son before it was 
: delivered back. 

Further, if the judgment-creditor, even under the 
money-decree, could show in a regular suit that there 
was no property belonging tosthe father which he could 
find or reach other than that in which the father was 
jointly interested with his sons as a Mitakshara family, 
he would have q right to insist on such a partition as 


would enable him to satisfy his decree in execution. 
P 


Phear, J.—Ù this case, it appears that one 
Toofanee Singh, a party defendant, executed 
a bond in June 1863, by which he professed 
to pledge to the first defendant certain family 
property to secure the repayment of certain 
money advanced. The money was not repaid ; 
and in the following year the first defendant 
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brought a suit against, Toofanee Singh upon 
the bond, and obtained a decree for the 
amount of the money secured thereby; but 
he did not obtain a decree for the sale of the 
property which was covered by the bond. 
It does not appear that anything was done 
in execution of this decree until the year 
1870, when the first defendant, judgment- 
creditor, attached certain other family property 
not covered by the bond, aud put up for sale 
the right, title, and interest of ‘Toofanee Singh 
in it, and bought that right, title, and interest 
himself. i . 

Under color of this purchase, the first 
defendawt took exclusive possession of. the 
whole of the proptrty in which Toofanee’s 
right, title, and interest, the subject of sale, 
existed, if at all, as a joint undivided right. 
The present plaintiff is the only songf T'oofanee 
Singh, and he brings this suit against the 
first defendant seeking to regover the whole 
of the property on the ground that he and 
his father having been the members of a joint 
family under the Mitakshara law, the first 
defendant could obtain nothing by the 
purchase of the rights and interests of the 
father in 1870, In many respects the facts 
of this suit run parallel to the facts of a suit,” 
which we lately bad before us and determine 
No doubt, the execution sale was had under the 
conduct of the judSment-creditor. But the 
proceedings seem to be regular, and the sale 


must effectually be treated as a sale by the © 


father of his right, title, and interest. The 
judgment-creditor himself cannot, we think, 
claim to have bis sale treated as anything 
môre extensive than this. He had the 
conduct of the sale, and he seized the property 
and sold it in his own discretion for the 
purpose of causing the money-decree to be 
satisfied. The property was not sold in 
pursuance of a decree directing that it should 
be sold, or in any manner pointing out that 


‘it was the property out of which the debt 


should be realized. And inthis respect the 
present case seems to us to differ entirely from 
the two leading cases which have been referred 
to; the one reported in Marshall’s Reports, 
page 614, and the other in X Bengal Law 
Reports, Privy Council Decisions, page 294. 
The judgment-creditor chose, for reasons of h®® 
own, simply to sell the right, title, and interest 
of the father ; and he cannot now, we think, 
be heard to&%ssert*that he is entitled to hold 
the whole property as if he had in fact sold 








* Regular Appeal, No. 209 @f 1872, decided on the 
17th May 1873.—See post, page 192, 
t 17 W. R., P. Cq, 409. 
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the whole family property, and was at the 
time of the execution sale entitled so to do. 
The case then stands thus as the result of 
thatexecution sale: the right, title, andinterest 
of the father, the head ofa joint family,—the 
members of which were living together 
under the Mitakshara law,—the*father’s right 
title; and interest in the family property 
which is the subject of suit, has been in 
words sold to the first defendant. 

But it is further clear on the facts of this 
ease that, atthe time of the execution sale, 
the father had no geparate rights and interests 
z ? 
in the properiy apart from his son. There 
has been no division of interests, pẹ'tially or 
completely. The property was, as we under- 
stand, enjoyed jointly by the father and 
the son as a joint Hindoo family under the 
Mitakshang law; and in this situation no 

‘individual bas a distinct legal right to any 
portion or share of the property, such as he 
can pass to any third person. 

At first we were of opinion that these facts 
would bear the application of the principle 
which we applied to the case, Regular Appeal 
No. 209 of 1872. If the father had, in fact, 
by the sale professed to pass his rights and 
interests in the property to the judgment- 

creditor, and so held out that he had power 
to pass something, aud if the judgment- 
creditor had paid mé@hey value for these 
rights and interests upon the faith of this 
profession, then, probably, we ought iu this 
guit, as we did in that suit, to take care that 
a partition of the property should be come 
to between the father and son, at least to the 
extent of an assignment of an undivMed 
share to each respectively before the property 
should be delivered back ; because, although, 
no doubt, under these facts, the purchaser 
obtained no legal right to the estate, or to 
any portion of it, so that consequently any 
member of the joiut family bas a right to 
bring a suit for the purpose of recovering it 
back from him, yet it would obviously be 
inequitable that the father should, in this 
oblique way, be able to retyrn to the full 
enjoyment and .benefit of the family estate 
(as he undoubtedly would if any co-member 
of the family recovered it from the purchaser) 
without making good.to the purchaser the 
consideration money which he had paid for 
it. And that would have been in substance 
the present case if the judgmem-creditor had 
gota decree for the sale of the property 
pledged by the father’s bond and had pursued 
that decree by proceedings for sale, and 
had eventually b8ught the property under it. 
The sale, in that course of events, would have 
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been a sale which the father had brougy 
about by pledging the property sold, for the 
consideration of the money advanced to him. 
It would have been manifestly inequitable, 
supposing those had been the facts of this 
case, that the father, notwithstanding his acts, 
should recover back the property entirely free 
and unencumbered, released even from .the 
burden which he had affected to put upon it. 

But these are not the fucts of the present 
case. The judgment-creditor here ouly 
obtained a money-decree on the bond against 
the father, and was only entitled, by reason 
of his hyving got that decree, to seek satis- 
faction of it against thé property of the 
father. He has seized and sold property, 
which is not the property of the father, and 
in whieh the father does not possess any 
assignable interest. The sale which has 
taken place as a consequence of this course 
of action, although it is a sale no doubt 
by the father of his rights and interests, 
so far as he had any rights and interests 
at the time, still does not amount to any 
voluntary representation made by the father 
of his having any rights and interests in the 
property ; still less, if we may say so, was if 
ever a representation of fact made by the 
father for the purpose of inducing the 
defendant to advance money to him. The 
money had been advanced long before. It 
seems to us, therefore, that there is nothing 
in the conduct of the father in relation to 
the sale of this property to the defendant, 
which gives rise to auy equity between him 
and the defendant such as entitles the latter 
to call upon the father to divide the property 
with his sons, and so to make the property 
available for being‘appropriated and retained 
by the creditor, to the extent of the father’s 
potential rights, It seems to us, therefore, 
on the whole, that the ground upon which 
we decided the former case, and were 
there led to impose a condition upon the 
recovery of the joint family property by the 
plaintiff, does not here exist. But there 
might have been another ground upon which 
the defendant could insist as against the father 
and the sons that this juint property should 
be divided ; and perhaps itis as well to refer 
to it here in order to show that it is not 
involved in the faets before us. Under the 
money-decree against the father, the first 
defendant is entitled, in order to obtain 
satisfaction of that decree, to seize any 
property of the father which he can find, and 
to sell it whether it be in the condition of 
joint or several property. But he is not, we 
think, simply upon that footing entitled to put 
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~*~ hand upon the joint property of the 
family governed by Mitakshara law, of 
which the futher is the head, for the purpose 
of altering its condition by division and sale, 
Still we also think that if he could, in a 
regular suif brought for the purpose, show to 
the Court that there was no property 
belonging to the father which he could find 
or reach other than the property in which 
the father was interested jointly with his 
sons as a joint Mitakshara family, he would 
have a right to stand so far in the shoes of 
the father as to be able to insist upon such a 
partition of the property as might engble him, 
so to speak, to procure for the father some- 
thing wherewith afterwards to satisfy Li’ 
own decree in due course of execution 
proceedings. And, similarly, even in the 
present case, assuming that he, in the first 
instance, bona fide seized this joint family 
property under the belief that it belonged to 
the father, and sold it in order to satisfy his 
decree, probably he might successfully resist 
the claim of the sons to get it back in its 
integrity, if he-could show that there was no 
other property belonging to the father to 
which he could have recourse; and that he 
consequently had, as we have endeavoured to 
explain, a right founded in equity at least to 
have this property divided, and so made 
available for being seized and sold. But no 
facts of this kind have been proved in this 
case. They have not even been set up,—and 
for a very good reason: as long as the 
property which was pledged by the bond 
remains untouched, it would be difficult for 
the judgment-creditor to say that there was 
no other property of the father besides this, 
which is the subject of suit, to which he 
could- have recourse. Inasmuch as the 
father pledged that property, as against him 
it must be tuken that he had a right to pledge 
it; and until that right is questioned by the 
sons, it cannot be assumed that the judgment- 
ereditor would not be able to realize his debt 
out of that property, if he proceeded against 
it. It thus appears to us ¢hat, on the second 
ground also which we bave mentioned as a 
possible ground for resisting the plaintiff’s 
claim to recover the property in its entirety, 
the defendant Las failed in this suit. 

The result is that we think the plaintiff has 
made out his right to recover this property 
for the benefit of the joint family. 

It was suggested to us just now that a 
portion of the property was a separate 
property of the father himself, acquired by 
him out of his own funds, and it seems that 
the first Court adopted this view of the facts. 
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The Lower Appellate Court, however, has 
come to no finding on the point, and if there 
was any evidence on the record tending to 
show that this property was the fitther’s 
separate property, we ought to send the case 
back to the Lower Appellate Court for trial of 
this issue. * We find on enquiry, however, 
that there is no such evidence. It would be 
therefore useless to send the case back for 
this purpose. 

We reverse the decision of the 
Appellate Court, and decree that the plaintiff 
do recover the,property which is the. subject 
of suit for the benefit of the joint family. 

The praintif must have his costs in. all 
the Courts. s 


The 14th June 1873. ¢ 


Present : 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Morigage—Foreclosure—Extension of Time— 
Notice. 


Case No.-104 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate™/udge of Midnapore, 
dated the 15th January 1872. 


Brijo Mohun Sutputty (Defendant) 
Appellant, 


e VETSUS 


Radha Mohun Dey (Plaintiff) Respondent, 


Baboos Hem Chunder Banerjee and 
Sreenath Doss for Appellant. 


Baboos Kalee Mohun Doss, Romesh 
Chunder Mitter, Rash Beharee Ghose, 
and Ram Chunder Mitter for Respondent. 


Where a mortgage becomes foreclosed, and the 
mortgagee abstain? from enforcing his right and allows 
the mortgagor an extension of time, it is not necessdry 
that a fresh notice should be served. 


Couch,. C.J.—As to the first objection thate 


there ought to have been a fresh notice in 
consequence of the extension of time for the 
payment of the money, we think the extension 
of time, which was by an agreement of the 
plaintiff to abstain from enforcing the right 
which he had acquired by having given a 
notice, and giving the mortgagee further 
time to pay the money, did not render it 
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necessary for him to serve a fresh notice. 
The moftgage had ‘become foreclosed, and 
there was not either arevival of the mortgage 
or a,substitution of another mortgage. It 
simply amounted to the mortgagor saying, 
“I will give you further time. If you pay 
within the specified time, I will not enforce 
the right which I have now got by the money 
not having been paid.” 

Then as to the second objection, that it 
does not appear that this money was borrowed 
for purposes which would make it a charge 
upon the property, the .present appellant is 
not at liberty to take it. ‘The parties who 
might take that objection and say that the 
mortgage did not constifute a valid charge 
upon the property as aguinst them, have not 
appealed. They do not complain of the 
decree of the Subordinate Judge. The 
mortgagor having represented to the mort- 
gagee that the money was wanted for a parti- 
cular purpose, and the mortgagee having lent 
the money upon the faith of that representa- 
tion, the mortgagor is not at liberty to say 
now that the money was not borrowed for 
that purpose. 

The third objection is that the transaction 
was a fictitious one; that there was not a 
real mortgage, but the plaintiff and defendant 
“agreed together to concoct this apparent 
mortgage to defraud some other person, or 
as it is called to protect the estate. 

When the defendant has executed a 
mortgage containing the statements which 
there are in this, it would require every 
strong evidence as between him and the 
plaintiff to induce the Court to find thae all 
this is false, and that the transaction was 
fraudulent. 

Instead of there being strong evidence of 
it, only two witnesses are called whose 
evidence is really worthless. Both are 
servants of the defendant, the present appel- 
Jant, and he has not himself come forward 
to support the case which he now presents to 
the Court. Certainly, it was not for the 
plaintiff, who had plenty of evidence to rely 
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The 16th June 1873. F 
Present: 

The Hon’ble J. B. Fhear and W., Ainslie, 
Judges. 


Damages—Defamation—False Accusation—- 
Issues. 


Case No. 1877 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 8th August 1872, reversing a decision 
of the Officiating Moonsiff of Sewan, 
datedsthe 2nd June 1871. 


° Gunga Pershad (Plaintiff) Appellant, 
VETSUS 


Ramphul Sahoo (Defendant) Respondent. 


Baboos Romesh Chunder Mittter and 
Taruck Nath Paleet for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
f Respondent. 


In a suit for damages on the ground that defendant 
made a false charge of defamation against plaintiff and 
had him arrested and taken before the Magistrate who 
dismissed the charge, HELD that the essence of the case 
lay in the question whether or not the complainant had 
reasonable ground for complaining before the Magistrate 
that the plaintiff had defamed him. Malice would be 
inferred from the absence of reasonable cause. 


Phear, J—Tue plaintiff’s cause of action 
is that previously to the bringing of this 
suit the defendant made a false charge of 
defamation against him before the Magistrate, 
and caused him to be arrested on this charge 
and to be brought before the Magistrate ; 
that the. Magistrate after taking evidence 


| dismissed the charge ; and that the defendant 
| took this action against him maliciously and 


without any reasonable and probable cause 
for so doing. 
The first, Court has given a decree in favor 
of the plaintiff with damages at Rs. 100. 
The Lower Appellate Court has reversed 


upon, to call him ; it was fd him to come | this decree upon the ground that the plaintiff 
and prove, if he could, that the statement , in his plaint and evidence had disclosed no 

which he had made in the deed was false, and | cause of suit. ° 
ethe transaction was aş be said a fraudulent; It is rather remarkable, we think, that 
one. He has not done that. Apart from | neither Court appeys to have seen what was 
the evidepce which the plaintiff bas given: the issue upon which the suit ought to be 
supporting the transaction, the defendant’s | tried. ‘The Lower Appellate Court seems to 
case has entirely failed, The burden of | be of opinion that no damage was done to the 
proving what he alleged was upon him, and | plaintiff, and that conseguently he had no 
there is really not the slightest ground for | cause for suing the defendant. Now, it is 
giving him a dearee. quite clegr, we think, that the cause of suit 
The appeal must be dismissed with costs. | was simply the fact that the defendant had 

k 
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intentionally done a wrongful act by reason 
Y hich the plaintiff received damage. It 
was a wrongful act to accuse the plaintiff 
falsely .of a criminal charge before the 
Magistrate if the accuser at the time had no 
reasonable cause for making the accusation. 
And it was damage to the plaintiff even that 
he should be arrested ; it was still further 
damage to him to be detained in custody; it 
was again further damage, presumably, to 
his reputation that he was wrongly accused 
of a criminal charge. And it would be 
another item of damage that he incurred 
expenses, if he did incur expenses, in 
defending himself from that charge.” On the 
case as laid by the plaintiff there is certainly 
ample damage shown to entitle him to a 
decree. But the essence of the whole case 
between the parties lay in the question 
‘whether or not the defendant had reasonable 
ground for complaining before the Magistrate 
that the plaintif had defamed him, If be had 
reasonable’ground for laying an information 
of that kind before the Magistrate, his 
act was not wroncful, although it did in 
fact produce damage and inconvenience to 
the plaintiff ; because, as has been more than 
once said in this Court, every man has a 
right to have recourse to the Criminal Courts 
to prosecute another for a criminal offence, if 
he has a reasonable cause that that criminal 
offence had been committed. If, on the 
other hand, he has not reasonable cause for 
making such prosecution, he must stand the 

. conseqnences of a civil action, for he incurs 
the liability to recompense the person whom 
he prosecutéd, 

Now, here neither the first Court nor the 
second Court appears to have in the slightest 
degree directed its attention to the question 

. whether or not there was reasonable and 
probable cause for the defendant’s preferring 
the charge of defamation against the plaintiff 
before the Magistrate, No issue of that 
kind was raised in the first Court, or in any 
the remotest degree referred to by either 
Court in its judgment. The nature of the 
cause of action in a suit of this character 
ought by this time to be*understoood by the 
Civil Courts, for it has been dealt with in 
the decisions which are reported in XI 
Weekly Reporter, 42; XIJI Weekly Reporter, 
276; and XVII Weekly Reporter, 288. 

It is almost superfluous for us to add 
that the plaintiff, in order to succeed, must 
establish two principal points : first, that the 
prosecution terminated favorably to himself ; 


second, that the defendant had not reasonable. 


or probable cause for making it. 
é 


Malice 


° 


“THE WEEKLY- REPORTER. Rulings. pvb. XX. 


will be inferred from absence of reasonable 
cause. 

, In the present case, if is perhaps proved 
that the proceedings before the Magistrate 
terminated favorably to the plaintiff; but 
there is no evidence to show absence of 
probable cause, and no issue was raised upon 
the point. 
cannot properly be determined between the 
parties without the trial of this issue. 


We think, therefore, that the decree of 
the Lower Appellate Court should be reversed, 
and the case sent back to that Court for 
retrial with direction to that Court to raise 
an issue as to whether or not there was 
reasonable and probable cause for the defend- 
ant’s action in prosecuting the plaintiff, and 
to send, that issue down to the first Court in 
order that the parties may adduce evidence 
upon it. 

Costs will abide the event, 





The 16th June 1873. 


Present: 


It seems to us that the -case . 


The, Hon’ble J. B. Phear and W. Ainslie, 


Jitdges. 


Usufructuary Mortgage (Zur-i-peshgee Ijarah) 
—Onus Probandi—Right of Sale. 


Case No. 1629 of 1872. 
® 
Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 8th June 1872, affirming a decision 
of the Moonsiff of Gya, dated the lOth 
December 1872. 


Mussamut Mojeedunnissa (Defendant) 
Appellant, 


e VET SUS 


eyed Dildar Hossein and others (Plaintiffs) | 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


In a suit in which plaintiff payed for the sale of 


property which had been mortgaged to him as security 


@ 
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for a loan, under a zur-i-peshgee ijarah lease, and of 
which he had been dispossessed by defendant under 
color of a decree, it was HeLD that as plaintiff had had 
for a great many years the usufruct of the land for the 
very purpose of repaying himself principal and interest 
of his loan, the burden was on him to show that there 
was anything remaining due to him, and that the onus 
also was his to prove that the ijarah gave him the right 
to sell the property upon some contingency, 


Phear, J—Tue plaintiff says that in Jeit 
1234, Ahmed Ak, his father, and Seebun 
Sahoo advanced the one Rs. 300, and the 
other Rs. 100, to the ancestor of th&present 
defendant, and took as secfirity and as means 
of re-payment a zur-l-peshgee ijarahnamah 
of the property which is the subject of suit. 
He says tat his futher before him, and on 
his father’s death, he himself, held the 
property undere this ijarah up to the llth 
Srabun 1270 (a very considerable period of 
time indeed), and that he was then 
dispossessed by the defendant under color of 
& decree which the defendant had got for 
possession of other property. In this suit 
he complains that that dispossession was a 
wrongful act, and says that he has not yet 
heen repaid the principal sum advanced and 
the full amount of interest due thereon. 


He puts in a statement of the profits 
which he received during the period of his 
possession of the property, and makes out 
that there remains still due to him the whole 
amount of Rs. 400 for principal, together 
with a sum of Rs. 899 odd in respect ‘of 
interest, and he asks for a decree against the 
defendant for this‘amount of money, and 
also that it may be realized by the sale of 
the morigaged property. 


He does not put into Court the original 
zur-i-peshgee lease by which he says the 
property was mortgaged to his father and 
Seebun Sahoo, nor does he put in a copy of 
it. The Judge of the Lower Appellate 
Court says that he has found a reason for 
tue absence of the original. But we have 
not been told what the reason was. The 
plaintiff gives no evidence whatever of the 
contents of that document; and he relies 
entirely upen the admission which he says 
is contained in the defendants written 
statement as to its effect. Now it is obvious 
at once that before the plaintiff can succeed 
in this suit, he must give some prima facie 
evidence at least of the amount which is due 
to him under the terms of that original 
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ijarah lease, And he must also give son 
evidence to show that that ijarah lease®y 
its terms charged the mortgage debt and 
interest upon the property, or in some mode 
gave him a right to sell the property upon 
some contingency for the purpose of realiziug 
the dabt secured by it. But the written 
statement of the defendant upon which he 
is reduced to rely for both these purposes, 
does not afford evidence either of the rate of 
interest reserved on the loan, or of his having 
a right under the ijarah lease to sell the 
property. The only thing that can be found 
in the defendant’s written, statement is an 
admission that the ijarah transaction was s 
mortgage transaction, and that the plaintiff 
and his predecessor had a right and were 
bound to discharge the mortgage debt by 
the usufruct of the property of which they 
took possession. 


Now we need hardly say that the fact of 
admitting that the ijarah lease was a 
mortgage transaction does not of itself go 
so far as to involve the further admission 
that there was a power of sale given to the 
jjaradar by the ijarah lease. 


In a case reported in XIII Weekly 
Reporter, page 446, a Division Bench of this 
Court had occasion to remark that, although 
it is true that leases of this kind are spoken 
of as usufructuary mortgages, and that the 
parties to ‘them have generally to some 
extent the rights of a mortgagor and 
mortgagee, still it does not follow that in 
every case of this kind the lessee is entitled 
to have the property sold. So here, in the 
case before us, it does not follow that, because 
the defendant in his written statement called 
the ijarah lease a mortgage transaction and 
spoke of it as an usufructuary mortgage 
under which the mortgugee had a right to 
take the profits of the land, and was bound 
to pay, himself off with them so far as they 
went, it does not follow that he intended it 
to be implied from his words that there was 
a power of sale in that ijarah lease given to 
the mortgagee ; and unless the admission of 
the defendant is carried to this length, the 
plaintiff really is without any evidence 
whatever in this suit to prove that he has 
any right under any circumstance to come 
into Court to ask for a sale of the property 
which was mortgaged, as itis termed, to his 
father and Seebuu Sahoo fn Jeit 1234. So 
that clearly, we think, the plaintiff’s claim 
upon which‘he asks to have his debt due to him 
realized by sale of the property ae entirely. 


+ 
+ ë 
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Moa just as clearly it seems to us thé |’ 


plMntiff has failed to prove that there is any 
money due to him. By the admission of the 
defendant, his, the plaintiff’s father, and 
Seebun Sahoo had advanced Rs. 400; and 
‘if the matter had stood there, probably it 
would be right to say that the burden of 
proving that this money and reasonable 
interest on it had been repaid, would lie upon 
the defendant. But the defendant further 
-adds, as indeed was the case of the plaintiff, 
that the plaintiff had for a great many years 
had the usufruct of the land for the very 
purpose of repaying himself the sprincipal 
“and interest ; and therefore the burden la 

upon him to show now that there was any 
thing remaining due to him, On these facts 
it was incumbent on him as plaintiff to show 
that the principal with interest was not over- 
topped by the profits which he has received. 
But in order to do that it is essential for 
him to show what the interest was. The 
Lower Appellate Court has come to the 
conclusion that the interest reserved in the 
‘original ijarah lease was, upon all the 
probabilities of the case, 12 per cent. 
Whatever the probabilities may be, it is 
also quite possible that the interest was not 
12 per cent. Andit lay upon the plaintiff 
to make out by evidence what the interest 
was by evidence, and not by probabilities. 
If the interest was 6 per cent., and not 12 
per cent,, we think there would be no question 


The 16th June 1873. , 


Present: ° 


The Hon’ble Louis S. Jackson 
Dwarkanath Mitter, Judges. 


and 


` 


Review—Jurisdiction. 


P Case No. 1533 òf 1872. 


Special Appeal from a decision passed by 
the First Subordinate Judge og Hooghly, 
dated the 8rd July 1872, reversing a 
decision of the Moonsiff of Ghattal, 
dated the 8th February 1871. 


Burra Fukeer Doss Bera (Defendant) 
Appellant, 
VETSUS 


Fukeer Doss Bera (Plaintiff) Respondent. 


made that the whole principal and interest |. 


had been paid off during the time that 
the plaintiff was in actual possession of the 
land. Thus it appears that it was matter of 
‘importance as regards the establishing of 
‘the plaintiff’s claim to the money alone that 
he should show what was the rate of interest 
which was stipulated for by the ijarah. He 
has not done that; and consequently it 
seems to us, not only has he failed to establish 
-a right to have the property sold, but he has 
fniled also to make out that there is any debt 
-due to him for which he could ask to have 
the property sold. $ 


Thus it appears to ws that the judgment 
of both the Courts below is erroneous upon 
the ground that there is no evidence on the 
record to support the judgment. And 
consequently the decree of the Lowr 
Appellate Court must be reversed, and the 
plaintiff’s suit dismissed with costs in all 
the Courts. 


Baboos Umbika Churn Bose and Mohendro 
y Lall Mitter for Appellant. 


Br., R. T. Allan for Respondent, 


The inferior Courts in the mofussil have no 
Jurisdiction to review their own judgments except under 
the circumstances and with the limitations set forth in 
the Code of Civil Procedure, 


e 
Jackson, J. — Tum decision of Mr. 
Thompson, the Subordinate Judge of 


Hooghly, against which this special appeñi 
has been preferred, is a decision made 
without jurisdiction. The appeal had been 
heard by B&boo Grish Chunder Ghose, who 
was then holding the office of Subordinate 
Judge, and while he retained that office an 
application for review was presented. That 
application came on severdi times for hearing, 
aud was finally disposed of on the 30th 


$ 
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Decembep 1871 by an order of Mr. 
Thompson, who had by this time resumed 
the charge of his office, to the following 
effects—‘ Application for review rejected. 
“Rs. 10 are allowed as pleader’s fees to the 
~ “opposite party.” ' After this a further 
application was made to the same Judge, 
Mr. ‘Thompson, on the 18th April, that is to 
say, some three months and nineteen or 
twenty days after the previous order, 
and on that application Mr. Thompson 
recorded the following order :—“' Let notice 
“ bo served on the respondent to show cause.” 
Subsequently, on the 15th ‘June, Mr. 
Thompson passed this order :— As Baboo 
““Grish Chunder Ghose, when officiating for 
“me, allowed notice to be served on the 
“ opposite party to show cause, and petitioner 
“had originally obtained a decree in her 
“favor, and has offered further documentary 
“proofs which she has shown she could not 
“earlier produce, the application for review 
“is granted, and a day ordered to be fixed 
“for rehearing and trial.” Mr. Thompson 
appears rather singularly on this occasion to 
have forgotten his own order made in 
December, and to have supposed himself to 
be dealing with the original application for 
review, whereas in truth what he had before 
him was a petition to review his own 
previous order. The ifferior Courts in the 
mofussil have no jurisdiction to review their 
own judgments except under the circum- 
stances and with the limitations set forth in 
the Code of Civil Procedure. ‘The power to 
review their judgments was not originally 
vested in those Courts which, until the 
passing of Act VIII of 1859, could not 
review their decisions otherwise than with the 
sanction of the superior Court. The Lower 
Appellate Court was, therefore, bound to 
confine itself strictly to the provisions of the 
law. The second application, therefore, 
could not have been properly admitted by 
Mr. Thompson unless he were first satisfied 
that the petitioner had good ground for the 
delay in submitting it, more than ninety days 
having elapsed. It is probable, as we have 
already pointed out, that Mr. Thompson was 
really unaware of the fact, and inadvertently 
‘imagined himself to. be dealing with an 
application presented within time. The 
special appeal is allowed, and the judgment 
of the Lower Appellate Court sbt aside with 
costs. 
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The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


The 17th June 1873. 


Present : 


Evidence of Forgery. 


¢, Case No. 235 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judye of Dacca, dated 
the 28th June 1872. 


J. P. Wise (one of the Plaintiffs) Appellant, 
© versus 


Radha Gobind Shaha (Defendant) 
Respondent. 


Mr. J. T. Woodroffe and Baboos Kalee 
Mohun Doss and Ram Chunder Mitter 


for Appellant. : 


The Advocate-General and Mr. R. T. Allan 
and Baboo Lall Mohun Doss for Respond- 
ent. 


‘ ‘Where a deed has been proved and attested in due 
form, a Court is not justified (without any evidence of 
sts fabrication) in finding from such circumstances as 
inadequacy of *the consideration money that the deed 
has been fabricated. 


Where a person asks to have a deed which is said to 
have been executed by him declared to be a forgery, 
he ought to present himself for examination. 


Couch, C.J.—-Tse plaintifis in this suit 
asked to have it declared that s deed which 
is said to have been executed by the second 
plaintiff is a fabricated one. This deed was 
registered, and has been acted upon so far 
that a settlement has been made by the 
Government with the defendant. 
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The Subordinate Judge, a Mahomedan 
g&itleman, says that the deed, which was 
produced by the defendant, has been proved 
and attested in due form; and Mr. Woodroffe, 
the appellant’s counsel, has told us that he 
is correct in that statement. The Judge 
also says that the plaintiffs have not adduced 
any evidence to show that Nuzzer Ali did 
not execute the deed, and it is admitted that 


there was no direct proof on the part of the 


plaintiff of this. But itis put to us, as it 
seems to have been put to the Subordinate 
Judge, that although there was no such 
evidence the Court is to find from various 
circumstances, such as the inadequifcy of the 
consideration and the attachment which tlre 
defendant caused to be made in execution of 
a decree against Ghaziooddeen, that the deed 
is fabricated. 


We think the Subordinate Judge would 
not have been justified in saying upon such 
grounds withont any evidence that the deed 
was not executed, that it was a forgery ; and 
this Court which is asked to say that his 
decision is wrong would not be justified in 
doing so. 

One of the plaintiffs who is said to have 
executed the deed has not thought fit to give 
nny evidence on the subject. It is true 
there is a statement in the plaint, but that 
cannot be considered as suficient or as 
rendering it unnecessary for him fo give 
evidence in the sujt. We do not know 
what reasons there may be for his not coming 


_ forward ; but whatever his reasons are, we 


think that where a person asks to have a 
deed which is said to have been executed 
by him declared to be a forgery, he ought to 
present himself for examination, and if he 
does not, he can scarcely expect that his 
statement in the plaint will be believed by 
the Court. We do not mean to say that 
there may not be cases in which evidence of 
the fabrication of a document may be so 
strong as to render the calling of the person 
who is said to have executed it unnecessary ; 
but this is not one of those. If we were in 
this instance to say that’this deed was forged, 
we should be déing in our opinion what 
has been reprobated by the Privy Council. 
We should-be acting not upon evidence, but 
upon suspicion, and be speculating as to the 
truth instead of deciding according to the 
proof in the case. 


The appeal must’ be dismissed with costs. 
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The 17th June 1873. 
Present : 


The Hon’ble Sir Richard Couch, Kt., *Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. i 


+ 


Chur—Parlition—Jurisdiction— Regulation XIX 
of 1814 s. 3. 


Case No. 1085 of 1872. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
8th April 1872, affirming a decision of 
the Subordinate Judge of that district, 
dated the 20th July 1871. 


Ranee Shama Soonduree Debia (Plaintiff) 
Appellant, + 


VETSUS ‘ 


Kooer Puresh Narain Roy and others 
(Defendants) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 


Cai 
Regulation XIX of 1814 s. 3, which requires that the 
partition of estates payang revenue to Government 
should be executed under the supervision’ of the 
Collector, applies.only where there is a revenue payable 
to Government, which must be apportioned when a 
division of the estate is made. It does not apply where, 
in making a division of the property, if is unnecessary 
to apportion the revenue, it bemg already apportioned 
and payable by each of the owners of each of the parts 
of the original estate. A suit for partition in such a 
case may be entertained by the Civil Court. 


Couch, C.J.—-THIs suit was brought to 
obtain a division of a chur in which the 
plaintiffs and the defendants were co-sharers. 
It does not appear upon the judgment, but it 
is admitted, that the chur in question had 
been formed by accretion to the lands of the 
plaintiff and defendants, and by a decree made ` 
in 1864 the parties had been declared to be 
jointly entitled to the whole of the chur. 
It appears that*the chur was not .subject.to 
any separate revenue payable to the Govern- 
ment, but the owners of the different estates 
to which the land had accreted paid revenues 
for their estates, and that appears to have been 
considered as payable in respect of the chur 
also. e 

The Subordinate Judge decided that the 
suit could not be brought in the Civil Court 
and accordingly dismissed it, holding that 
Regulation XIX of 1814 applied to the case. 
Then it came before the Judge on appeal, 
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nnd he held on the authority of a decision of 
this Court, reported in‘X'V Weekly Reporter, 
page 242, that the judgment of the Subordi- 
nate Judge was right, and dismissed the 
appeal. ; 

From his judgment it would seem that h 
inclined to the opinion that the suit would 
lie in the Civil Court, but felt himself bound 
by the decision of this Court which he 
supposed applied to the case. 

The language of Section 3 Regulation 
XIX of 1814 is that the division of every 
zemindary, independent talook, or other 
estate paying revenue immediatélyto Govern- 
ment, which may be ordered to b& divided 
into two or more distingt estates, and the 
apportioning of the fixed jumma on the 
whole of the estate on the several shares, 
are to be egecuted under the superintendence 
of the Collector of the district in which the 
estate may be situated. This Section appears 
to be intended fo apply to cases where there 
is a revenue payable to the Government 


‘which must be apportioned when a division 


of the estate is made. The division would 
not be complete if the owner of each share 
remained liable for the whole of the revenue, 
and the object seems to have been to 

rovide a mode of apportioning itat the time 
of the division so as to make each part of 
the estate bear its shafe of the revenue. 
There it is certainly not only reasonable, but 
most desirable, that the division should be 
made by the revenue officer. 

But that reason does not apply where, in 
making a division of the property, it 
is unnecessary to apportion the revenue, it 
being already apportioned and payable by the 
owners of each of the parts of what we may 
call the original estate to which the chur has 
accreted. 

The present case does not appear to us to 
come within the design of this Regulation. 
The division of the property may be ordered 
by the Civil Court, and under the provision 
of the Code of Civil Procedure, Section 225, 
the Collector will make it as being probably 
the most competent officer to Mo so. 

We do not think what the Judge says 
about there being no express prohibition to 

ethe suit being brought in, the Civil Court 
is of any weight, because, without an 
express prohibition, if the case came within 
the scope of the Regulation the suit would 
‘have to be brought in the Revenue Court. 

The decision in the XV Weekly Reporter 
upon which the Judge relied does not, we 
think, apply to euch a case as the present. 
The judgment, which is very short, was 


a 
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“ We do not think it necessary to expr 


given by Mr. Justice Mitter, who said Z 


“ any opinion upon the various grounds taken 
“in this petition of special appeal... It is 
“admitted that the real object of this suit 
“is to obtain a division of the lands of an 
“ estate paying revenue to Government. 
“But the power of making such a division 
“id vested exclusively in the revenue 
“authorities.” That is only in effect that 
in a case which comes within the Regulation, 
that is, the division of an estate paying 
revenue to Government, the division must 
be made ,by the Revenue Court; but the 
question here is whether®this chur is an 
eatate of that description, It appears to us 
that it is not. Both Courts were wrong in 
holding that the suit cannot be entertained 
by the Civil Courts, and the decrees must be 
reversed and the case remanded for re-trial. 
The cost will follow the result. 


The 17th June 1873. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Receipt of Rent—Disturbed Possession— 
Evidence. 


Case No. 1204 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Cuttack, dated 
the 1st April 1872, reversing a decision 
of the Subordinate Judge of that 
district, dated the 27th March 1871. 


Pudar Bindoo Mahantee (Plaintiff) 
Appellant, 


VETSNS 


Mohesh Chunder Sen Cone of the Defendants) 
Respondent. 


Baboo Mohendgo Lall Mitter for 
Appellant, 


Moulvee Syud Murhumut Hossein and 
Baboo Bykunt Nath Paal for Respondent. 


Receipt of-rent is good’ evidence of possession; but it 
does not necessarily follow thata party in possession 


a 
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as been disturbed because he cannot prove that he has 
he rent of a particular portion of the property. 

Markby, J. —Wze are unable to concur in 
the view which the District Judge hag taken 
of the order of 20th September 1856, upheld 
in appeal on the 12th December 1856, and 
carried out on the 12th March 1857. 


It appears to us that this was in effect an 
order to put the appellant in possession of 
the entire plot consisting of 5 beegahs 
7 cottahs 14 chittacks. No boundaries are 
given except those of the whole plot, and it 
was not an order*to give possession of one 
beegah, but an order which could only be 
carried out by seeing that the appellant had 
possession of the whole 5 beegahs 7 cottahs 
14 chittacks within the boundaries stated. 
We think, therefore, that it must be taken as 
a fact in this case that the plaintiff was in 
possession of the whole 5 beegahs 7 cottahs 
14 chittacks on the 7th March 1857. 


The statute of limitations would not begin 
to run until this possession was again 
disturbed, aud the Court below must find 
whether or no that disturbance took place. 
This is the question to be tried, and not 
whether the plaintiff received rent for this 
particular beegah. Receipt of rent is good 
evidence of possession; but it does not 
necessarily follow in every case that a party 
in possession has been disturbed because he 
cannot prove that he has collected rent of a 
particular portion of the property. The alle- 
gation of the plaintiff is that the disturbance 
did not take place until Joystee 1277. It is 
not always easy to prove the exact date of 
dispossession of a small piece of land like 
this, but the Judge must ascertain as well 
as he can whether it took place more than 
twelve years ago. IPfit did not, then the 
statute of limitations will not apply, and the 
Judge will have to consider whether there is 
any ground for disturbing the decision of the 
Moonsiff that the appellant has established 
the superior title. 

The case wille be remanded for re-trial 
accordingly. 
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The 17th J une 1873. 


Present: 


The Hon’ble Louis S. Jackson and 
Dwarkanath Mitter, Judges. 


Oral Evidence--Documentary Evidence. 
Case No. 1748 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 29th June 1872, reversing @ decision 
of the Moonsiff of Ghattal, dated the 
16th December 1871. ° 


Khettur fMohun Audhikaree and another 


(Plaintiffs) Appellants, 
METSUS 
Gireedhur Ghorrye (Defendant) Respondent. 


Baboos Nil Madhub Bose and Jadub 
Chunder Seal for Appellants,- 


Baboo Obhoy Churn Bose for Respondent. 


A plaintiff who denies the execution of a document 
relied on by the defendant, and seeks to repudiate it 
altogether, is at perfect liberty to adduce oral evidence 
in support of his contention, 


ld 


Jackson, J—We think the judgment of 
the Lower Appellate Court in this case cannof 
be supported. It ® a matter of regret that 
the judgment of the Court of first instance 
should have been set aside on appeal on 
such very unsatisfactory grounds as the 
Subordinate Judge has assigned. The 
plaintiffs alleged that the lands which they 
sudi for had been mortgaged by their mother 
to the defendant in 1264 while they were 
minors, and that in 1276 they sought to 
recover possession on the ground that the 
mortgage deed had been fully satisfied ; but 
the defendant then set up a purchase from 
the plaintiffs themselves and refused to give 
up the land, whereupon this suit was brought 
in 1278. It appears that the Moonsiff came 
to the finding, and that finding hag not been 
set aside by the Lower Appellate Court, that 
at the time, that necording to the defendant’s 
allegation, the plaintiffs sold this land, they 
were two of them under age, the eldest being 
eleven or twelve years of age. The Moonsiff* 
accordingly found the alleged sale to be 
untrue. For that and for other reasons, and 
believing theeplaintifis’ case to be true, he gave 
them a decree. One of the grounds of the 
Moonsiff’s judgment was that the kobalah set 
up by the defendant purported to have been 
registeredin the book of the &azee at that time, 
and that, on reference to the kazee’s book, the 


4 


- 





registratign appeared to be'a year subsequent 
to the alleged sale, and in several particulars 
the copy in the book varied from the document 
produeed in Court, 

The case coming before the Subordinate 
Judge on appeal, he makes these observa- 
tions :—“ There being no other means left 
“for the plaintiffs to disprove the plea of 
“limitation, and to establish their claim, other 
“than the adducing of oral evidence, it 
“appears that the witnesses whom the 
“ plaintiffs have examined to establish the 
* said fact are professional witnesses, and state 
*“ that they do not remember how‘any times 
“they have given their evidence, wnd that 
“they cannot give the number. So that no 
t“ reliance can be placed on the evidence of 
“such witnesses.” It has not been attempted 
before use to justify this comment on the 
witnesses’ testimony, but it is suggested that 
we are bound ky the opinion of the Lower 
Appellate Court upon this point, and that 
we ought not to bind the conscience of the 
Subordinate Judge in respect of the belief 
which he has given to the evidence of these 
witnesses. If we were not told for what 
reasons the witnesses were disbelieved, but 
the Subordinate Judge had simply disbelieved 
them, it is possible we might have called upon 
iim to state his reasons, or might have 
affirmed his judgment With the observation 
that it was not very satisfactory ; but when a 
reason is assigned which has no foundation 
in the facts of the case, we think we are no 
way bound to affirm the judgment founded 
on such a reason, In point of fact, there is 
no ground for stating that the witnesses were 
professional. If they had heen so, the local 
Moounsiff who tried the case was much more 
likely to be aware of the fact than the 
Subordinate Judge, But the observations 
which follow in the judgment-of the Lower 
Appellate Court show that he went upon an 
entirely different ground in rejecting this 
testimony. He says :— It has been authori- 
“ tatively settled by the late Sudder Court 
“and by the High Court inthe cases noted 
“in the margin, as also in several other cases, 
“that, when one party alleges the mortgage 
“of any land, and the other the purchase of 


#“it under a kobalab, the oral evidence 


“adduced by the plaintiff cannot be accepted 
“as against the documentary evidence 
“adduced by the other party.# We should 
be very sorry if it were supposed that either 
the late Sudder Court or the High Court had 
Jaid down any such monstrous proposition. 
This is not a cafe in whick the parties, or 
either of them, have sought to adduce oral 
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evidence to vary the conditions of a writt 
document. The plaintifs rely on Ə 
document and the defendant on another, and 
itis the object of each of them to prove his 
own déed to the satisfaction of the Court. 
The plaintiffs entirely deny the execution of 
the document on which the defendant relies, 
and do not seek to vary its meaning, but 
repudiate it iz toto. It is clear, therefore, 
that no satisfactory finding—one which this 
Court can respect—has been arrived at in 
respect of the mortgage set up by the 
plaintiffs, On the other hand, we have the 
allegation of the defendant of a sale said to 
have beef made by the plaintiffs at a time 
when they were confessedly under age. In 
that state of things, it seems to us that the 
plaintiffs need hardly give a very strict 
proof of their allegation, and although it is 
impossible to resist the conelusion that the 
defendant’s statement is untrue, still it is 
necessary that the Court should pronounce 
upon the evidence filed, and upon more 
satisfactory grounds, whether the plaintiffs’ 
allegation is true or no. The case must, 
therefore, go back to the Lower Appellate 
Court, but we think if necessary under the 
circumstances to make an order which we 
seldom, and then with great reluctance make, 
that this case should be taken up by the 
District Judge in his own file, and should be 
decided by him. 


Rulings. 


Camel 


The 17th June 1878, 
Present : 
The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges, 
Air and Light—Prescriptive Right, 


Case No. 1916 of 1872. 


Special Appeal from a decision passed 
by the Second Subordinate Judge of 
Hooghly, dated the 19th August 1872, 
affirming a decision of the Moonsiff of 
se dated the 22nd January 


Kalee Dass Banerjee (Defendant) Appellant, 





* 


Versus * 


Bhoobun Mohun Doss (Plaintiff) 
Respondent. 
Baboos Hem Chunder Banerjee and Bama 
Churn Banerjee for Appeliant. 


Baboo Umbika Chur Banerjee for 
Respondent, 


Plaintiff having purchased one portion of a piece of 
ground on which stood a dwelling-house, defendant 
$ 


* 
z 
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e same ground, and defendant also built a house 

land, Plaintiff thereupon complained that, on 

his opeaing windows, defendant raised a wall whereby 

his air and light were obstructed. The Lower Courts 

gave him a decree requiring defendant to remove the 

front of a certain window, and clear the passage of air 
and light : 

Hewp that plaintiff had no right which would justify 
the decree; any prescriptive right which the old house 
may have conferred having disappeared with the 
construction of the new one. . 


bout the same time obtained a gift of another portion. 
vinti pulled down the old house, and built a new one 
on 
on hi 


Jackson, J.—ItT appears to us that the 
decisions of the Courts below in this case 
cannot stand. The plaintiff purchased part 
of a piece of ground on whiclr stood a 
dwelling-house, and about the same time the 
defendant also obtained a gift of another 
portion of the same piece of laud. The 
plaintiff pulled down the old house and built 
a now one upon the same ground, and the 
defendant also built a house upon the land 
which he had acquired. ‘The plaintiff there- 
upon complained that, on his opening 
windows in the house newly-built, the 
defendant raised a wall whereby his air and 
light were obstructed. 


The Moonsiff gave the plaintiff a decree 
requiring the defendant ‘f to remove the wall 
« from the frout of the window kept in the 
« southern direction of the first story of the 
“ plaintiff’s room on the remote east, aud 
“to clear the passage of air and light,” and 
this decision has been affirmed on appeal by 
the Subordinate Judge. 


Tt appears to us that the plaintiff had no 
right upon which such a decree could be 
justified, Whether or not there could have 
been any remedy if the old house had been 
in existence, it appears to us that, with 
the construction of the new house, the 
prescriptive right of the plaintiff, if any, 
disappeared. Besides, it appears that both 
the parties derived their title from one and 
the same person, and so long as the occupation 
of the latter continued the possession could 
hardly be adverse to the defendant, It 
seems to us, therefore, that under the 
circumstances neither party had the right of 
throwing obstacles’ in the way of the other 
in erecting houses, &c., on his own land. 
We think the plaintiff’s suit ought to have 
been dismissed. The decisions of the Lower 
Courts are accordingly reversed, and the 
plaintiff's suit is dismissed with costs of this 
Court and of the Courts below. 
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The 18th June 1873. , 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Enhancement of Rent. . ' 


Case No. 20 of 1873. 


Special Appeal from a decision passed by 
the Officgating Judge of Hooghly, dated 
the ligh September 1872, affirming a 
decision of the Moonsiff of Ghatial, 
dated the 23rd September 1871. 


Juggessur Patty (Defendant) Appellant, 


VETSUS o 


Ishan Chunder Ghose and others (Plaintiffs) 
Respondents, 


Baboo Bama Churn Banerjee for 
Appellant. 


Baboo Taruek Nath Dutt for Respondents.. 


A zemindar who brings a suit specifically to recover 
rent at an enhanced rate is not entitled, on failure of his 
alleged grounds of enhancement, to obtain a decree for 
rent at the rate admitted by the defendant. 


Jackson, J.—Iv appears to us that the 
Lower Appellate Court was quite right in 
holding that the notice was bad. The 
landlord, pretending to comply with the 
provisions of the law in regard to the Service 
of notice, merely addressed to the ryot a 
document in which all the possible grounds of 
enhancement are mingled in a confused way, 
so that it was impossible for the ryot to know 
what case he had to meet, and as to the 
several grounds which the landlord endea- 
voured to make out he signally failed. The 
Judicial Commiétee of the Privy Coupcil has 
lately held that,* where a zemindar brings’a 
suit specifically to recover rent at an 
enhauced rate, he is not entitled, on failure o 
of his alleged grounds of enhancement, to 
obtain a decree for rent at the rate admitted 
by the defendant, the two suits being 
essentially different in character. Under the 
circumstances of the case, therefore, we 
think that the plaintiff’s suit ought to be 
entirely dismissed with all costs. 


* 19 W. R., p. 141, 
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The 18th June 1873. 
¢ ; 


1 


Present: 


- The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 
2 
Hindoo Law— Alienation by Widow—Rever- 
sioner’s Power of Voidance. 


Case No, 1115 of BR 


Special Appeal from a decision ‘passed by 

~ the Judge of Bhaugulpore, dated the ist 
May 1872, affirming a decision of the 
Subordinate Judge of that district, duted 
the 13th May 1871. 


Muteeram Kowar (Defendant) Appellant, 


TETSUS 


w 


Gopal Sahoo and anther (Plaintiffs) 
Respondents. 


Baboos Romesh Chunder Mitter and 
Taruck Nath Dutt for Appellant. i 


Baboos' Chunder Madhub Ghose and Kalee 
Prosunno Dutt for Respondents. 


‘A widow is not trustee for the heirs, but has the 
whole of the inheritance in her with a limited power of 
alienation ; her power of alienating for spiritual purposes 
being larger than that to which necessity gives rise, 


An alienation by a widow is not void by reason of 
inadequate consideration; but is voidable by the heir 
apn his offering to pay the real consideration, and on 
certain other conditions being satisfied. P 


Phear, J.—ArveR giving tonsideration 
to this case, we are of opinion that the 
Rs. 900, the debt incurred for the Gya 
pilgrimage, and the Rs. 800, the debt 
incurred for the Marad; by the widow, were 
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expenses to liquidate which it was witht 
the power of the widow to alienate iss 
husband’s property. ‘They are of the nafure 
of expenditure for the purpose of precuring 
spiritual benefit for the husband ; and it has 
been laid down by the Privy Council, aud the 
doctrine has been constantly followed by this 
Court, that the widow’s power of alienation 
for spiritual purposes is larger than the 
power of alienation to which necessity 
gives rise. It has been long settled that she 
is not, in any proper sense, trustee for the 
heirs: she has the whole of the inheritance 
in her with a limited power of alienation—n 
power ôf alienation which can only be 
axercised perhaps, wemay say, in two classes 
of contingencies,—one class comprising cases 
of hecessity, and the other class, cases of 
raising money for spiritual purposes. 


In this view, it appears to us that the 
alienation was a good alienation, although it 
may be that the Rs. 1,700, which is the 
total of the two items to which we have 
referred, may have been an inadequate 
consideration for the sale: we suppose, 
indeed we must take it to have been an 
inadequate consideration, because the actual 
purchase-money was Rs. 4,000. Under these 
circumstances, the alienation is not void, but, 
as, was expressed by the late Chief Justice 
in a case reported in IX Weekly Reporter, 
page 108, ts voidable by the heir upon his 
offering to pay the real consideration (in this 
case if would be Rs. 1,700) together with 
reasonable interest thereon; and upon the 
further condition, of course, that the defendant 
should account for the rents and profits 
during the interval over which he had been 
in possession, both the interest and the 
account of rents and profits to run from the 
date of the widow’s death. 


We think, therefore, that the decrees of 
both Courts below, which have been passed 
in favor of fhe plaintiff without any qualifica- 
tion whatever, are wrong decrees, and must 
be reversed, r ` 


The plaintif has net in this suit expressed 
his readiness to repay the defendant any 
portion of thepurchase-money, but has sought 
to recover the property unconditionally. 


Under the circumstances, we think that the 
right order will be to dismiss the plaintiff’s 
present suit leaving him to any future remedy 
if he has any right toit.” 


The defendant, appellant, must have is 
costs in all the Courts. 
29 
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N The 19th June 1873. 
\ . Present: 


The Hen’ble Sir Richard Couch, Kt., Chief 
Justice, and the Howble F. A. Glover, 
Judge. 


Right of Way-—~Non-user— Resumption. 
Case No. 1425 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 12th June 1872, affirming a decision 
of the Moonsiff of Naraingunge, dated 
the 29th September 1871. ° 


Raj Beharee Roy and another (two of the 
Defendants) Appellants, 


VETSUS 


Tara Pershad Roy and others (Defendants) 
Respondents. 


Baboos Doorga Mohun Doss and Nullit 
Chunder Sen for Appellants. 


Baboos Chunder Madhub Ghose, Sreenath 
Banerjee, and Bykunt Nath Doss for 
Respondents. 

Where a new way is substituted for an old one with 
the consent of the person entitled, and the non-user of 
tke original way is accompanied by acts which warrant 
the Court in inferring an intention to release, the right 
of resumption is lost: the non-user need not extend 
over any defined period. i 

Couch, C.J.—Iv is a question of fact 
whether the plaintiff had abandoned the old 
way and adopted the new one which the 
defendant had offered in substitution for it. 
Whether the user of one or two, or five or 
six years, is sufficient to show an abandon- 
ment of the old way must depend on the 
various circumstances of the case, and is to 
be considered by the Court which determines 
questions of fact. It has been found here 
as a fact that the old way was abandoned. 
Although no issue was framed by the 
Moonsiff raising that question, his finding 
upon it was after both parties had given 
evidence on the subject, and it was not said 
in the appeal to the Judge that he ought not 
to have tried it without framing an issue, or 
that any evidence had not been received by 
him which ought to have been received. 
Where a new way is substituted for an old 
one with the consent of the person entitled, 
and the non-user of the original way is 
accompanied by acts which warrant the 
Court in inferring an intention to release, 
the right of resimption is lost, and the 
non-user need not extend over any defined 
period. 

The appeal must be dismissed with costs. 
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The 19th June 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt., 
Chief Justice, and the Hon’ble F. A. 
Glover, Judge. 


Remond—Error of Procedure—Special Appeal. 
$ 
Case No. 1205 of 1872. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
East Burdwan, dated, the 22nd May 
1872, versing @ decision of the 
Officihing Moonsiff of Mungulcote, 
dated the 26th dune 1871. 


Jugobundhoo Haldar and others (some of 
the Plaintiffs) Appellants, 


VETSUS 
s 


Sreenarain Mitter and others (Defendants) 
Respondents. 


Baboo Umbika Churn Banerjee for 
Appellants. 


Baboo Gopal Lall Mitter for Respondents, 


An error of procedurqon the part of a District Judge 
in remanding for trial a case which did not come within 
Act VIII of 1859 s. 351, instead of framing issues upon 
which it might have been tried, was HELD to be one for 
which a special appeal would not lie where it did not 
affect the decision of the case on its merits. 


Couch, C.J.—In this case, the Judge 
instead of framing issues upon which the 
whole of the case might have been tried 
(as appears from his judgment to have been 
necessary), remanded the suit generally for 
retrial, Itis not a case which came within 
Section 351 of Act VIII of 1859, and his 
remanding it in the manner he did was an 
error in procedure, but it is not an error 
which has affected the decision of the case on 
the merits, or could have affected it, because 
the judgment shows that, if he had proceeded 
under Sectiom® 354, he must have framed 
issues upon which the whole of the case 
would have been tried, and all the questions 
of fact determined by the first Court. There 
may have been an” error, but it is not one 
for which a special appeal will, lie. The 
ruling of this Court in the case in the 
IL Weekly Reporter, page 181, is applicable, 
although there the contention was that he 
ought to have called for additional evidence 
under Section 355.. The appeal must be 
dismissed with costs, 
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-a The 20th June 1873. 


Present: 


~ The Hon’ble-J. B. Phear and W. Ainslie, 
Judges. 


" Transfer of Lessee’s Interest— Recognition by 


Zemindar. 


Case No. 1467 of 1872. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 29th June 
1872, reversing a decision of the 
Subordinate Judge of that digrict, dated 
the 8th February 1872. K 


Nund Kishore Singh (Defendant) Appellant, 
E versus 
Ranee Isfffed Kooer (Plaintiff) Respondent. 
Mr. R. Es Twidale for Appellant. 
Mr. C. Gregory for Respondent. 


Even where a lessee’s interest is transferable, the 
landlord.is not obliged to recognize a transfer, if the 


effect of so doing would be to defeat his own right of |. 


reentry. 


Phear, J.—We think, in this case, that the 
zemindar was not obliged to recognize the 
transfer, even supposing the interest was 
transferable, if the effect“of so doing would 
be to defeat his own right of reentry. We 
might almost say it would be an absurd 
consequence of his contract, if he were under 
the obligation to recognzie the transfer. 
There would have been no use in making the 
stipulation, in the pottah for the right of re- 
entry if it necessarily could be in this way 
defeated. Then, not being obliged to recog- 
nize the transfer under the circumstances 
which we have mentioned, it is certain that 
in this case the zemindar did not do so. 
Consequently the transfer was at best incom- 
plete, and this particular form of remedy for 
the landlord remained open to her. She now 
in this suit seeks to be allowed to reenter, 
to be put back into possession—in short, to 
eject the appellant, who is holding the land 
by virtue of the alleged transfer. . 

We think that she is entitled to a decree 

or ejectment against the appellant; but at 
the same time we are of opinion that she has 
no claim to recover from the appellant the 
amount of debt which accrued due from 
Muthboora before the transfer. 

As against Muthoora, she is entitled toa 
decree for the arrears proved, namely 
Rs, 1,3846-5-6 ; areal she is also entitled to a 


- decree for ejectment against Muthoora. The 


THE WEEKLY REPORTER. 





= 


l 


Rulings. 189 


A 

plaintiff must have her costs, and interest upor? 
the costs and arrears from the date of decyee 
to date of realization. 





The 20th June 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Mitakshara Law— Joint and Separate Property — 
Rule of Descent— Custom. 
6 


A ® 
: Case No. 40 of 1872. 
Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 11th October 1872. 


Rajah Ram Narain Singh (Plaintiff) 
` Appellant, 


VETSUS 


t 
Pertum Singh and others (Defendants) 
Respondents. 


Mr. J. T. Woodroffe and Baboos Romesh 
Chunder Mitter aud Boodh Sen Singh 
for Appellant. 


Mr. C. Gregory and Baboos Chunder 
Madhub Ghose and Nil Madhub Sen for 


Respondents. 


The distinction between joint and separate property 
under the Mitakshara law is of a temporary, not of an 
abiding character. Property is joint when it belongs to 
all the members of a joint family; and separate when it 
belongs only to one member. As long as it is separate 
and in the condition of self-acquired property, the holder 
bas no one to consult in regard to the disposal of it 
except himself. But the moment it passes by descent 
into the hands of some one in the next generation, it 
becomes joint family property, and continues to go on by 
one rule of descent only. 

If this individual dies without becoming the root of a 
joint family, the Mitakshara law gives an interim 
enjoyment of the property to his female representatives, 
and ther. transfers it to a collateral heir as the origin of 
a new joint family. 

If property is so situated that it passes from one taker 
to another as if it were separate property, this result can 
only be brought about, if at all, eby the operation of 
some custom or authority controlling the general 
Mitakshara law. I 


Phear, J.— Wit regard to the principal 
issue of fact in this case, we concur in the 
finding of the Lower Court. It appears to us 
that the granting of the ticca pottah and the 
execution of the bond were but two steps 
in one transaction by which the plaintiff’s 
father secured to the bond-holder at least the 
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Sepayment of the interest stipulated for in 
um bond, by means of the rents reserved in 
the*ticea lense. It it almost impossible, I 
think, fo take any other view of the mutter. 

The story set up by the defendant, amount- 
ing really toa statement on the part of the 
bond-holder and the ticcadars, near relativeson 
intimate terms of association with each other 
as they were, that each was quite ignorant 
of the dealing of the other with the plaintiff's 
futher, is entirely unworthy of credit, And 
then there is the very siguificant fact that the 
period of the lease just exceeds the period of 
maturity of the pond debt, if I may use the 
term—i, é,, by two or three months only: 
11 years was the period iu one case, and 10% 
in the other. We agree with the Subordinate 
Judge that this was one transaction, and we 
think that it has the character of a mortgage 
transaction to the extent which I have 
mentioned, Jt was therefore clearly, for 
the period during which the ticca pottah was 
expressed to eudure, an incumbrance upon 
the estate, 

We also think on the evidence which has 
been brought before us that the ticca rent 
reserved by the pottuh was, as the plaintiff 
terms it, an inadequate rent. ‘The jumma- 
bundee papers proved by the plaintiff's 
witness, the Patwaree, coupled with his own 

testimony, is’ primd facie evidence at any 
rate going to show that the assets of the 
property which was the subject of the 
ticca lease, amounted to somewhere about 
Rs. 4,000 per annum during pretty ‘nearly 
the whole period ; and this evidence has not 
been met by the defendants in any way 
whatever. Itis obvious that, if this evidence 
was untrue, the defendants had the very best 
possible means in their power of showing 
that it was so. The ticerdars for some 
9 years previous to suit had been the actual 
receivers of the rents and profits of this 
estate. ‘They could have shown to a pice 
what it was that they realized during the 
whole of that period. They have in trath 
given no evidence as tothe amount of rents 
and profits which they realized. To my 
mind, the conclysion is inevitable that the 
case of the plaintiff in this respect is a true 
one. I therefore think not only that the 
original transaction wa’ a transaction having 
the character of a mortgage, a transaction 
which had for its purpose at any rate to 
secure to the bond-holder the payment of 
the interest due*on his bond, but also that 
the ticca itself was a graut of a very 
beneficial character to the grantee. So that 
the grant, independently of its forming part 
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of the mortgage transaction, woşld be an 


incumbrance upon the estate. In other words, _ 


the incumbrance effected by the assignment 
of the ticca rent to secure the payntent of 
the interest on the bond, was increased by 
reason of the inadequacy of that rent to the 
letting value of the property. 

With this view of the facts of the ‘case, 
it remains to be considered whether the 
plaintiff had a right to ask for possession 
aud enjoymert of the property free of these 
incuntbrances which his father had put upon 
it. ; © 

Thus come to the question whether 
the fath€r held and enjoyed the property 
with the incidental power of alienating or 
incumbering it as against his successors. 

It is perhaps somewhat unfortunate. that 
no issue of fact was distinctly raed in the 
Court below for the purpose of ascertaining 
the nature of the father’s pyoprietary right 
in this property. But we have it asserted 
in the plaint, and not contradicted by the 
defendants, that the propertyin question had 
descended to the plaintiff’s father from Ais 
father. It was, therefore, in the hands of 
the plaintiff’s father an ancestral property as 
distinguished from a self-acquired property ; 
and its incidents and the rules which would 
govern its descent would therefore be those 
prescribed by the general law of the land in 
that part of the country, namely, by the 
Mitakshara law, excepting so far as this 
might be controlled or overridden by the 
operation of an established custom or other 
special authority. And in the absence of 
any such exceptional disturbing force, I need 
hardly say that one of the incidents of 
ancestral property in the hands of the father 
(as I have just observed this property was), 
would be that he would bave no power of 
alienution or of incumbrancing as against 
any members of the fumily who were joint 
with him in respect of this property. 

Now admittedly the present plaintiff was 
born during the lifetime of his father and 
while the fagher bad this property ; and: 


therefore by the Mitakshara law, ife it ` 


operated uncontrolled, the plaintiff 
immediately became joined with his father as 
regards right to-this ancestral property, and 
any alienation or incumbrance which the 
father at auy time should make Without his 
concurrence would be void as against him 
unless it was justified by family necessity. 
In this way, I think, we have reached a 
point in the case at which we must enquire 
whether there has beef any established 
custom, or any other established authority 
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proved, auch as had the effect of overriding 
the general law, the Mitakshara law, which 
otherwise would govern the incidents and 
descents of this property. 

Some such custom or authority has been 
made cut to a certain extent, or rather we 
must take it that there is in this case some- 


thing of the kind active. For the plaintiff 
in his plaint asserts that this property is 
impartible amongst the members of the joint 
family, and descends from the hands of the 
father to those of the eldest son, if he has 
sous, and so om: in other words, that it is 
not In any form divided or Ntibated in 
possession amongst the members of the joint 
family. This must be of course under the 
coercion, and as the effect of some authority 
external to the Mitakshara Jaw. The 
defendam does not deny this: and con- 
sequently we must take that as a fact in the 
ease. But that fact does not go further than 
the plaintiff has asserted it: it goes no 
further than the result which I have 
mentioned, namely, that this joint family 
property is not partible amongst the members 
of the joint family, but goes on the decease 
of the last holder to the hands of the elder 
member in lineal descent of the joint family. 
If, then, the custom or authority has this 
effect, and so far controls the general law, 
but does not go further, there must still 
' remain the other incidents which I before 
drew attention to, namely, one amongst 
others, that the holder of the property cannot 
alienate any portion of it, excepting for a 
family necessity, without the consent of 
all the members of the joint fathily. 
It seems to me that, in arriving at this 
position, we have the authority of the Privy 
Cvuncil expressed in severul judgments : 
jn particular itis expressed in the judgment 
which is reported in XUI Moore’s Indian, 
Appeals,” on which Mr. Woodroffe very greatly 
relied yesterday. Another case, in which 
the like doctrine has been lately enunciated 
by a judgment of this Court, is reported in 
IX Bengal Law Reports, pige 274.¢ One 
of the learned Judges of this Court who 
pronounced an opinion in that matter, 
differed in regard to the final result from 
the other members of the Court. But it 
seems to me upon the best consideration 
which I*have been able to give to all the 
judgments reported in that °case, that in 
reality he did not materially differ from the 
other Judges in his view of the principles 
+ 
* 12 W. R, P. C., 4L 
+17 W. Rọ 316, . 


é 
which ought to govern the case. He appears 
to have been of opinion that the propgfty, 
which was there the subject of suit” did 
exist in the condition of separate property 
in the hands of,every successive taker. It 
is possible, I think, that the facts and 
circumstances of the enjoyment, of a particular 
subject of property may be such as to bring 
about this result; and probably a peculiar 
state of things in this respect will account 
for the special character of the judgment 
which was given by the Privy Council in 
the Tipperah case. There were some 
expressions thrown out, by the Privy 
Council ‘in the Tipperah case,* and by some 
òf the learned Judges who gave judgment 
in the case reported in IX Bengal Law 
Reports, which seem to imply that there is 
a different law of descent in the case of 
what is termed a separate property from the 
lauw of descent im the case of joint property. 
I do not myself readily accept that law. 
The distinction between a joint property 
and separate property under the Mitakshara 
law appears to me to be simply of a 
temporary, not of an abiding, character. 
Property is joint when it belongs to all the 
members, who may be many, of a joint 
family. Property is separate when it belongs 
only to one member of a joint family alone, 
nod not to the others jointly with him. As 
long as it is separate and in the condition of 
self-acquired property, the person who is the 
holder of it has no one to consult in regard 
to the disposal of it except himself. But 
the moment it passes from his hand by 
desceut into the hands of some one in the 
next generation, it becomes joint family 
property—the property of several persons 
united together as a joint family with regard 
to it—the property of a new joint family 
springing from a new root. And it con- 
tinues to go down by one rule of descert 
only. : 

As I unterstand the matter, there is sub- 
stantially no different rule prevailing in the 
one case andin the other. It is simply the 
occurrence of a fresh starting point for a 
new joint family which makes the distinction 
betweeu the two cases. 


While the joint family endures, there is 
strictly speaking no question as to succession 
to the property. The joint family is a 
corporation in the sense of having a 
continuous existence notwithstanding the death 
of individual members ; aud it is now settled 
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hat, under the Mitakshara law, no individual 
sae Nes of the family has any specific interest 
in «I property, or the power of creating 
any for“himself independently of the other 
members : he has only a right to insist upon 
a partition being effected at all. But by the 
nature of the case, the joint family must 
commence, and also must end, when it does 
end, in an individual who holds the property 
ina separate condition. If this individual 
dies without becoming the root of a joint 
family, the Mitakshara law gives an interim 
enjoyment of the property to his female 
representatives, when there are any, ud then 
transfers it to a céllateral heir as the origin 
of a new joint family. Thus the Mitakshare 
law itself does nothing to keep property in 
the condition of being the separate property 
of an individual throughout a series of takers, 
and indeed is hostile to such a state of 
things. 


If, however, in any given case property is 
so situated that it does pass from one taker 
to another taker justin the same condition as 
if it were the separate self-acquired property 
of each of them personally, independently of 
the family element, then this result, I 
conceive, can only be brought about, if at 
all, by the operation of some established 
custom or authority controlling the general 
Mitakshara law. The Privy Council appear 
to have been of opinion in the Tipperah case, 
to which I have already alluded, that some 
result of this kind arose out of the state of 
facts before them. ‘But in the case which is 
now before us, andin the other cases in this 
Court to which I have just referred, there is 
an entire absence from the facts of any 
authority or customs, if any there could be, 
which should have the effect of making the 
property separate property, and not joint 
family property, as it passes into the hands 
of the successive takers. ‘ 


It appears to me then, on tha facts with 
which we have to deal, that we must take 
‘the property which is tha subject of suit to 
have been ancestral property, which 
descended with the joint family in the 
ordinary way subject to the effect of an 
established custom in regard to its partibility 
amongst the existing joint members of the 
family. And in this view of the facts, it is 
evident that the father had no power against 
his son, who was unquestionably joint with 
him as regards this property, to alienate or 
encumber the estate excepting 
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and 22nd Assar has been even attqmpted to 
be proved. ; 

The result to my mind is that the plaintiff 
is entitled to have it declared that the two 
deeds, the ticca pottah and the bond of the 
2lst and 22nd of Assar, had the effect of 
placing an encumbrance on the estate, and 
that the plaintiff was entitled to ‘have 
possession of the property at the time of his 
father’s death free from that encumbrance. 

The plaintiff must have his costs in both. 
the Courts. 

Ainslie, J—lI concur. à 


The 20th June 18738. 


Present: gf 


The Hon’ble J. B. Phear and W® Ainslie, 
: Judges. 


Joint Family Property—Alienation—Recovery—- 


Partition— Widows Share. 


Case No. 209 of 1872. 


Regular Appeal from a decision passed by 
the Officiating Additional Judge of 
Tirhoot, dated the 20th June 1872.. 


Mohabeer Pershad, Yor self and as Guardian 
of Sheo Nundun Pershad, minor (Plaintiff) 
Appellant, 


versus 
Ramyad Singh and others (Defendants) 
Respondents. 


Baboos Kalee Prosunno Dutt and Nil 
Madhub Bose for Appellant. 


Mr. R. E. Twidale and Baboo Unnoda 
Pershad Banerjee for Respondents. 


The father of a joint family, as its head, took in his 
own name a ticca lease of certain mouzahs, and to pay 
a part of the premium for it he borrowed a sum of 
money on the mortgage of the family property. The 
mortgagees suing on the bond obtained a decree, and in 
execution sold the property, purchased it, and entered 
into possession. ‘The elder son then, for himself and a. 
minor brother, brought a suit to set aside the bond and 
recover possession, =, 

Hep that as no family necessity existed to justify 
the mortgage, and one of the members was a minor, the 
father alone could not alien : 7 

HELD that thw minor was entitled to a declaration 
that the mortgage, decree, and sale were void, and on 
that declaration to recover the property for the family; 
but that the mortgagees were entitled, in equity, as 
against the father and the elder brother (who had taken 
part in the proceedings) to insis upon their calling 
their shares into existence by partition and’ realizing 


, them with a view to repayment of the loan with interest. 
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HELD tha} the widow was, upon the division, entitled 
to her share either by why of maintenance or as a 
portion of the inheritance, 


The Court delivered the following judg- 
ment in this case on the 17th May 1873 :— 


Fhear, J-—In this case, Mohabeer Pershad, 
the plaintiff, for himself and as guardian of his 
full brother Sheo Nundun Pershad, a minor, 
both being sons of one Ram Anoogra Singh, 
sues Ramyad Singh, Sheo Adeen Singh, and 
Narain Singh, termed the first party 
defendants, and also his own father Ram 
Anoogra Singh t8rmed the segond party 
defendant, to recover piocaeneion Whe certain 
specified property, by setting aside a bond 
dated the 14th December 1867 and executed 
by the defendunt second party (the father) in 
favot of the defendants first party, and also 
by setting aside an ex-parte decree passed 
on the 7th May 1870 upon the basis of the 
said bond, and &n illegal auction sale effected 
on the 23rd November 1870 in execution of 
the said decree, and further to recover 
damages, &c. 


In the /plaint, it is alleged that the property 
in question was the ancestral property of 
the plaintiffand his brother, and had been 
in their family from generation to generation : 
that on the 14th December 1867. the father 
(defendant ,second part#) without legal 
necessity and without the permission of his 
sous (the plaintiffs) by bond Moi iagad the 
property to the defendants first party : that 
the defendants first party preferred a suit on 
the basis of this bond, obtained an ex-parte 
decree, and in execution thereof notwibsh- 
standing objections made by the plaintiff 
caused an auction sale of the property to be 
held, at which they- bought the property 
themselves, and thereupon entered into the 
possession and enjoyment of it. 


- The plaintiff goes on to assert that, 
according to the Hindoo shaster of the 
Mithila school, both father and son have 
equal right in ancestral property: that the 
father defendant, second partyghad no right, 
without any legal necessity recognized by 
the shasters and without the consent of the 
plaintiffs, his co-sharers, to mortgage the 
oint property, the subject of the plaint, on 
account of his personal debts: that the 
plaintiffs were not even benefitted by the 
loan taken by the defendant seconl party, and 
that consequently the auction sale held on 
the basis of the bond and of the invalid 
. decree ought to be set aside. 
In the written sfatement of the defendants 
first party, amongst other things, it is stated 
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that the loan which the bond secured A 


taken by the defendant second party to phy 
the zur-i-peshgee of a ticca lease which vas 
obtained by him on favorable term from 
one Mussamut Bondhoo Sooklain for the 
joint benefit of himsdlf and his sons, and 
that profits were derived from this lease and 
applied to the joint benefit of the plaintiffs 
and himself: and it is maintained that, under 
these circumstances, the bond was binding 


| on the plaintiffs. 


It is also in the written statement of the 
defendants first party stated that the 
transactian of loan was carried on and 
concluded “with the advice and consent of 
Mohabeer Pershad ; and it was urged that 
he, therefore, could not in equity be allowed 
to object to it. 

At the trial, the defendant second party did 
not appear, and it is evident that, in this suit, 
there is no real hostility between him and 
his sons. 

We think that the evidence on the record 
leaves the facts of the case very clear. Ram 
Anoogra Singh and his two sons, Mohabeer 
Pershad and Sheo Nundan  Pershad, 
have all along been and still are members of 
a joint Hindoo family living in commensality, 
aud enjoying the family property according 
to the terms of the Mitakshara law. The 
property which is the subject of suit was in 
1867 part of that family property, and was 
with the remainder of the family property 
under the management of the father as tha 
head of the family and karta. In December 
of that year, still as head of the family, he 
took in his own name from one Mussamut 
Bondhoo Sooklain (a widow lady) a ticca 
lease of certain mouzahs which seem to have 
belonged to her for the estate of a Hindoo 
widow, and he appears to have taken them 
into possession and to have treated them as 
a part of the family property. To obtain 
this lease he was obliged to pay a premium 
or zur-i-peskgee of Rs. 10,000, of which 
sum he had only Rs. 7,000 in ready money. 
Accordingly he procured the remaining 
Rs. 8,000 by borrowing it of defendants 
first party on the mortgage to them, by the 
bond which is dated 14th December 1870, of 
the family property which forms the subject 
of suit. Mohabeer Pershad was admittedly 
at that time a major, and we sre of opinion 
that he did, as the defendants first party 
allege, take an active part in carrying out 
and completing the morfgage transaction 
which is impeached by this suit, although 
no doubt his name does not appear on the 
bond. . Several witnesses a by the 
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‘defendants first party, whose testimony the 
Jixige believed, and whom we see no reason 
to discredit, swore positively to his being 
present when the bond was executed, and to 
his taking various steps at other times in 
furtherance of the negotiations for the loan. 
He does not himself come forward to deny on 
oath the statements which the defendants 
first party made affecting him in this respect 
in their written statement, and the ouly 
evidence upon which the plaintiff relies to 
rebut this part of defendants first party’s case 
is the testimony of two witnesses, who 
endeavour in a. very feeble manner to 
establish for him an alibi on the éceasion of 
the bond being executed. The Mussamft 
lessor died a very few months after the lease 
was granted, namely, in April 1868, and the 
reversionary heirs of her husband (as they 
are designated) resumed the subject of the 
lease without paying back any portion of the 
Rs. 10,000 bonus, The evidence which is 
on the record does not enable us to form any 
opinion whether or not the joint family of 
the plaintiff derived any benefit from the 
leased property in the interval between the 
date of the lease and the date when the 
lessor died. 

It is now by reason of the Full Bench 
decision, reported XII Weekly Reporter, 
1, F. B., and other decisions to which we need 
not for the moment refer, placed beyond 
doubt that as long as a Hindoo family under 
the law of the Mitakshara is living in the’ 
joint enjoyment of the family property, 
without having come to an actual partition 
among themselves of that property, or an 
ascertainment and partition of their rights 
in it, so long no member of the family has 
any such separate proprietary right in the 
property as he can alien or encumber. The 
property under such circumstances belongs 
to all the members of the family jointly as to 
a corporation, and no one of the individual 
members has any share init which he can 
deal with as property. Also under the same 
circumstances the property can only be aliened 
by the joint act of all the members, express 
or implied ; or, in the event of such a case of 
family necessity occurring as will in the eye 
of the law serve to invest the karta with 
authority to alien as the agent of all, then 
by the karta alone. 

It follows then that in the state of facts 
which we have mentioned as the facts of the 
present case, Inasthuch as no sort of parti- 
tion of the family property has even yet 
been effected by the members of the family, 
and no family necessity existed to justify the 
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taking of the loan by the defenddat second 
party and the mortgage by him of the 
property, and one of the members of the 
fumily was at the time of the mortgage a 
minor, therefore the mortgage of 14th 


December 1867, together with the decree and - 


sale which followed thereon, failed to convey 
to the defendants first party either: the 
entirety of the property or any share or 
interest in it. Neither the father nor Moha- 
beer Pershad possessed any separate share 
or right in the property with which they 
could individually deal ; andl as Sheo Nundun 
was a ming#, all the members could not join 
to sa yf entirety; and as there did not 
exist any family necessity to justify the 
mortgage or sale, the karta alone could not 
alien. 


Thus it seems pretty clear thatthe minor 
son at any rate, of rather a next friend on 
his behalf, is entitled to ask the Court to 
declare that the mortgage, the decree, and 
the sale were void of effect, and on that 
declaration to recover the property for the 
family. 


If it had appeared that any profits had 
been in fact derived by the joint family from 
the property taken on lease, then it would 
have been a question whether or not the 
decree for possessiðh ought not to be made 
conditional og, the refund of the mortgage 
money, notwithstanding that the mortgage 
transaction strictly speaking gave the defend- 
ants first party no legal title to the property. 
This, however, as we have already said, has 
not been established, and therefore the only 
question remaining is whether or not for 
any other reason a condition should be 
imposed upon the recovery of the property. 
For the moment, then, let us reflect upon the 
consequence of allowing the property to be 
recovered by the minor unconditionally. 
The property is still family property; and it 
is recovered at the instance of the minor 
solely, because the father who affected to 
mortgage it, and the eldest son, who acted 
with him and aided him in the transaction, 
could neither singly nor together pass any 
title to the entirety, or to any share in it. 


Consequently, the property, on going back,= 


will come to be enjoyed by the joint family 
as it was before the mortgage and sale ; and 
of necessitye by virtue of the provisions of 
the Mitakshara law, will return to the 
management of the very man, defendant 
second party, who obtained Rs. 3,000 from 
defendantsfirst party on thepretended security 
afforded by the mortgage of it. This does 
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not seem bo accord very well with equity or 
good conscience. 

Now it is to be observed that the Full 
Bencheéu the case which is reported in XII 
Weekly Reporter, while it answered in the 
affirmative the question put to it,—whether 
or uot Bhugwan Lall, nephew, was entitled to 
recover the- joint family property for which 
he sued, namely, that which Bhugwan Lall 
had pretended to mortgage,—at the same time 
guardedly refrained from saying whether or 
not he could do so without discharging the 
burden which Bhygwan Lall had affected to 
place upon it, on the ground NAN the facts 
were not sufficiently stated to enable it to do 
so. We are, therefore, in sno degree fettered 
by that decision in regard to the mode in 
which we ought to answer this question, and 
we are, &berefore, free to determine the 
conditions upon which in the present case the 
property ought to be recovered by the family, 
by a consideration of the apparent equities 
between the parties, 

Lhe first thing bearing on this point which 
is important to be kept in mind is that, 
although as long as no partition of the 
property has been come to, the whole family 
alone is capable of burdening the property or 
of aliening the entirety or any portion of it ; 
yet a partition of the property among the 
members, amounting eitherto an ascertainment 
merely of the shares in which it is thereafter 
to be held or to an actual division by metes 
and bounds, may be come to by the family at 
any time; and moreover every member of 
the family may, whenever he chooses, require 
that 2 shall be come to. It appears then*to 
be clear, if we return to the facts of the 
ease which is before us, that the father, 
defendant second party, might if we were so 
minded, even on this very trial, say, I claim 
that the property on its coming back to the 
family shall thenceforward be enjoyed by the 
members in shares, and I ask that the amount 
of my share should be determined as between 
the members in order that I may now at 
any rate, though I could nog before do so, 
effectually hypothecate that share to defend- 
ants first party as security for the money 
which I'have taken from them. There is no 


edoubt that he could do this the very moment 


. realizing it for their benefit, 


when the property should come back after 
decree, and: therefore nothing but consider- 
ations of expediency can interverte to prevent 
his doing so at the hearing of the case itself. 
And plainly the defendants fitst party are in 
equity entitled as against the father to insist 
upon his- calling tis share into being and 
He- obtained 
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their money by representing that he had a 
power to charge the joint fumily propels 
which he knew at the time he did fos 
possess ; he is therefore at least beftnd to 
make good to them that representative so far 
as he can by the exercise of such proprietary 
right over the same property as he individually 
possesses. Substantially the same reasoning. 
applies to the case of the eldest son Mohabeer 
Pershad, who aided his father in effecting the 
mortgage, 
On the whole, then, we are of opinion that 
a decree ought to be given to the plaiutiff to 
the effect that the property @e recovered by 
the plaintiffs for the joint family, but that 
this decree must be accompanied by a 
declaration that on recovery the property be 
held and enjoyed by the family in defined 
shares, namely, one-third belouging to the 
father defendant second party, and one-third 
belonging tothe eldest son Mohabeer Pershad, 
and one-third belonging to the second son 
Sheo Nundun Pershad, a miuor, and that it be 
also declared that the shares of the father 
and of the eldest son be jointly and severally 
subject to the lien thereon of the defendants 
first party for the repayment of the sum of 
Rs. 8,000 advanced by the defendants first 
party to the defendant second party, and 
interest thereon at 6 per cent. from the date 
of the loan until repayment. 


If there are not materials on the record in 
the present state of the case for determining 
these shares, the case must be remanded 
to the Lower Court for the enquiry what are 
the respective shares into which the father 
defendant second party and his sons are 
entitled to have the property divided, 


We assume that the father and the two 
sons are all the independent members of the 
joint family, because the plaintiff was bound 


to make them all parties to the suit, If, 


however, there are others who are interested 
in the partition, their names must be put on 
the record as parties defendant before the 
extent of the father’s and of Mohabeer 
Pershad’s shares are determined, 


The Court delivered the following judgment 
on the 20th June :— 


Phear, J. —After the consideration which I 
have been able to give to the authorities which 
were cited on both sides during the second 
argument in this case, I have arrived at the 
opinion that the widow is*upon the division 
which has been directed to ho made, entitled 
to her share, either by way of maintenance 
or asa portion of the inheritance : it is not 
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‘for us at present to determine which. It ` The ‘18th June 1873. { 
A to me that Section 2, Chapter I of ; 
thà Mitakshara was intended to convey the 
direction which should govern the partition ° 
of the property by the father in his life- | The Hon’ble W. Markby and E. G. Birch, 
time, to the effect that to the sons be may, if Judges. : 
he chose, give unequal shares in his self- 
acquired property, but he must give them | Hindoo Widow—~Maintenance— Liability of Heirs. 
‘equal shares in his ancestral property. And 


as to his wives, he must in both sorts of Case No. 1246 of 1872. 
property give them equal shares unless any 


ne OF them has previously bad separate Special Appeal from a decision passed by 
Property eter 30 Ney Ae ene even’ ane the Judgg of Midnapore, dated the 22nd 
. will take a half. share only. In both cases May 2, reversing ne ieo f the 
DiS ADDON E 1o mE 10 De Imiphed; Th aoe Subordinate Judge of that district, dated 
expressed, that the wives are necessarily the 17th Auqu& 1871 ? 
sharers. It would be strange if they were I i 

not entitled to a share in ancestral property, l a ; 
because if we look to the analogy of the Tarunginee Dassee (Plaintiff) Appellant, 
Bengal law, we find there that upon a 

division of the property amongst the sons VETSUS 
after the death of the father, while the 

mother is alive, the mother is certainly Chowdhry Dwarkanath Mussant (one of the 
entitled to a share. And the Bengal law, Defendants) Respondent. 

we know, is not in so developed a state as 
the Mitakshara law in regard to the interests 
of the dependent members of the joint 
family : it rather tends to cut them down. 
I think, in this instance, I am fortified by the > 
example of the Bengal law in the view | Baboo Doorga Mohun Doss for Respondent. 
which I have taken, that the wives are = 


entitled under the circumstances of this case Where a decree for maintenance is passed in favor 


i u i ; of a childless Hindoo widow against the assets of her 
to a share in the ancestral proper ty š husband, the party in possession of those assets is liable 


The defendant says that there is one wife | to pay that maintenance. 
alive. The result will be, we must say, that 
the father and the elder son’s share is one Markby, J.—Tasx suit in this case was 
moiety, and the mother and the other son’s brought by the appellant, who is a childless 
share is another moiety of the ancestral | widow, against Chowdhry Dwarkanath 
property. Mussant, and certain other persons were 

If there is self-acquired property forming | also made defendants, but as regards them 
part of the property which was the subject | there is no question now before us. The 
of alienation, then that will remain the | plaintiff obtained a decree in the first Court 
undivided separate property of the father | for somewhat less than she asked for, That 
subject to his alienation. There was an | decree has been reversed by the District 
issue raised ypon this point ih the Court | Judge, and the case now comes up here in 
below, but it was not tried. And conse- | special appeal. 


quently, unless the parties come to some Tt is admifted on both sides that in this 
agreement upon it, the case mnst go back for family a childless widow does not succeed 
the trial of that issue tothe Lower Court, and to the estate of her husband, but that she is 
, the evidence which may be adduced thereon entitled to maintenance out of it. The 
must be brought up with the record t0 | defendant, however, raised (amongst others 
this Court. which are vot now material) aw objection 
Ainslie, J.—I have not had an opportunity | that the pleintiff’s claim for maintenance at 
of considering this point quite so fully as|the rate of Rs. 300 was excessive; and 
I should have wished to have done. Iam |he also said that the plaintiff had lost her 
not prepared to dissent from the judgment | right of maintenance by reason of her having 
-which bas been given by my learned | left her husband’s house aad gone to that of 
brother, her father. 


` 


Present : 


Baboos Bhyrub Chunder Banerjee and 
Umbika Churn Bose for Appellant. 


° 
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_ The fst Court thought that she did not 
lose her right of maintenance by reason of 
her having left her husband’s house, and it 
beinge in evidence that two other widows of 
this family had received maintenance at the 
rate of Rs. 150 each, and another at the 
rate of Rs. 250, the Subordinate Judge 
‘considered that the plaintiff was at least 
entitled to maintenance at the lower rate, and 
he gave a decree at that rate accordingly. 
Then upon the question as to who was 
liable to pay that maintenance, he decided 
that at avy rate the plaintiff PAN hos to 





claim it out of the assets of Ww: husband, 
and he gave a decree in that fora? directing 
that she should recover the maintenance due 
out of the assets of her deceased husband. 
The grounds upon which that decree 
_ appears áp have been reversed are that it is 
not shown by the appellant before us that 
her husband left any property, or that it is in 
the hands of the defendant. Now it seems to 
us that there was really no dispute in the 
Lower Court that some property was left by 
the plaintiff's husband ; no issue was raised 
on that point ; in fact, the defendant does not 
deny it; and there is evidence on the record 
that the other widows of this family had 
received considerable allowances by way of 
maintenance. It was under these circum- 
stances for the defendiht to have come 
forward and to have shown what that 
property was. Then as to the other point 
upon which the District Judge has reversed 
the decree of the Subordinate Judge, it is 
certainly true that there is no direct evidence 
on the record to show that the property of 
the family is in the hands of the defendant. 
But we need not consider whether or no 
there is anything in the circumstances of the 
case upon which it may be presumed that 
he is in possession of the family property 
because, as has already been pointed out, the 
decree given by the first Court for mainte- 
nance is not personally against the defendant, 
but only against the assets of the plaintiff's 
husband ; and so far as the defendant is in 
possession of those assets, he is undoubtedly 
liable upon this decree to pay that mainte- 
nance. We think, therefore, that as regards 


æ the question of maintenance, the decision of 


the District Judge must be set aside and 
that of the Subordinate Judge restored. 

As to the question of ornaments, which is 
quite a different part of the case, and which 
is a personal claim against the defendant, the 
Lower Appellate Court thought fit to reverse 
the decision of the Subordinate Judge, 
notwithstanding the refusal of the defendant 
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to appear when summoned, and we do not 
think that we should be justified in reversing 
that part of the Judge’s judgment in special 
appeal. Therefore that part of the” appeal 
will stand dismissed. 

The appellant is entitled to get the costs 
of the appeal to this Court, and proportional 
costs in the Court below. 


Lannea 


The 20th June 1873. 


Present : 


The Hon’ble Louis s’J ackson and 
: W. Ainslie, Judges. 


Special Appeal —— Ilegal Inference —~ Onus 
Probandi — Joint Hindoo Family — Separate 
Acquisition — Succession — Union — Consun- 
gurnity, 


Case No. 1607 of 1870. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 13th May 
1870, modifying a decision of the Sub- 
ordinate Judge of Chumparun, dated the 
6th July 1869. 


Sham Narain and others (some of the 
Defendants) Appellants, 


VErSUS 


The Court of Wards, on behalf of Jung 
Bahadoor, minor (Plaintiff), and another 
(Defendant) Respondents. 


Baboos Chunder Madhub Ghose and 
Liomesh Chunder Mitter for Appellants. 


Mr. R, T. Allan and Baboo Unnoda 
Pershad Banerjee for Respondents. 


In order to support a contention that the judgment of 
the Lower Appellate Court is erroneous in law because 
the Judge has failed to give proper effect to the docu- 
mentary evidence adduced, it is necessary for the 
special appellant to shOw not only that the evidence 
is calculated to support certain conclusions, but that 
these conclusions alone flo&ed from it. 

Where two parties equally cirgumstanced as regards 
want of title contend for the possession of certain 
property of which the defendant alone is in possession, 
the plaintiff cannot obtgin a decree when he has no 
right, simply because the defence set up is ill-advised and 
weak, 

Two Hindoo brothers who hold the ancestral estate in 
common with a third brother, may, nevertheless, hold 
self-acquired property in common between themselves 
in such a manner gs to give a fight of survivorship to 
one of themselves, , ; 

Leaving out of the question the survivor’s right to 
succeed, and looking at the half share of the deceased 
brother as haying been held separately on his owna 

+ 


~ 
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Account; his heinin respect of that property would be 
his, widow, and during her life-time the third brother 
uk hage no right of succession. 


' Ainsie, J.—BEHARI Lall, Binda Lall, 
and Doonda Lall were uterine brothers. 
Binda Lail died, leaving a widow Ram 
Dootaree ; then Doonda Lall died, leaving two 
sons, Sreedhur Narain and Jung Bahadoor ; 
lastly, Behari Lall died, leaving five sons, 
Sham Narain and others. 

This suit is instituted on the part of 
Jung Bahadoor, represented by the Court of 
Wards, to recover from Sham Narain and his 
brothers a four-anna share of certain, villages 
granted under two deeds by the "Rajah of 
Ramnuggur as compensation, for services 
rendered to him, on the allegation that the 
three brothers, Behari, Binda, and Doonda 
were Joint in estate, and that the grants were 
made in favor of all three jointly ; that on 
the death of Binda without issue, his share 
was taken in equal portions by Behari and 
Doonda, who thus became entitled each to an 
eight-anna share in the said villages; and 
that the plaintiffis entitled to succeed to one- 
half of his father’s share, or four annas. 

The defendants alleged that the first grant 
was made to Beliari Lall and Binda Lall, and 
the second to Sham Narain alone; and that 
Doonda Lall never had any interest in the 
properties which form the subject of this 
suit, but that the grants were in reality to 
Behari Lall alone. s 

The first Court found that the villages 
were the joint property of the three brothers 
and decreed to the plaintiff the four annas 
share claimed by-him. The Judge on appeal 
found that the first grant of Mouzah 
Nowturwah, &c., was made to Behari Lall 
and Binda Lall to the exclusion of Doonda 
Lall, and that as the acquisition was in no way 
aided by the expenditure of auy funds of the 
joint family, these villages are the self- 
acquired property of the two brothers ; and 
that the second grant of Mouzah Lipnee was 
made to Sham Narain to his own use. He 
accordingly dismissed theclaim to a share in 
Mouzah Lipnee, and reduced the share of 
Mouzah Nowturwah tô be awarded to the 
plaintiff from four to two annas, holding 
that Binda Lall’s share in this village was 
eight annas, of which one-half passed to his 
brother Doonda and the other half to Behari, 
and that the former half came by descent 
in equal shares to plaintiff and his brother 
Sreedhur Narain. ° 

Against this decision the defendants have 
come up in special appeal, and the objection 


taken by them is that, on. the fiading that 
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Nowturwah was the separate solkacquired 
property of Behari and Binda, the Judge 
should have held that Dognda could not take 
any interest therein by inheritancee from 
Binda. 


The plaintiff has filed an objection under 
Section 348 to the finding that the properties 
in suit were not joint property of the threé 
brothers. 

We will first dispose of this objection. 

Mr, Allan contended that the-defendants 
were bound to prove not only that the 
properties ngfv in suit were ‘self-acquired, but 
further thf they were held entirely separate, 
and that the profits derived from them never 
came into the common, fund, and cited the 
ease of Gooroo Chuud Doss v, Goluck Moni 
Dossee, decided ‘by Sir Lawrence Peel; in 
support of the proposition that where self- 
acquired property is held so as to mix up ths 
profits thereof with the profits of ancestral 
estate, the whole is to be deemed to forma 
common stock, and that unity of fund being 
established all increments of whatsoever 
description belong to the common fund. 


But in this case the Judge has distinctly 
found that there was no blending of the 
self-acquired and ancestral properties, but 
that Doonda Lall never had any enjoyment 
of or. benefit from“the profits in suit. To 
get over this, it is contended that the 
judgment of the Court below is erroneous 
in law because the Judge has failed to-give 
proper effect to the documentary evidence 
adduced by the plaintiff, and that the 
covelusions at which he has arrived are such 
as cannot be legally sustained. In order to 
support this contention of the special 
respondent, if is necessary for him to show 
not only that the evidence on which he relies 
is calculated to support certain conclusions, 
but that these conclusions, aud these only, 
flow from it, and consequently that, when 
the Judge failed to draw them, his judgment 
as’ a whole must be taken to have been 
warped by this error. 

‘here are three pieces of evidence relied 
on by the special respondent :— 

ist.—A. plaint filed by Bekari Lall and 


Doonda Lall in a suit against the auction- = 


purchaser of the rights and interests of Behari 
Lall in a village called Atanuggur to, recover 
from him tlee shares of Binda Lall and 
Doonda Lall, the auction-purchaser alleging 
that the entire village was the self-acquired 
property of Behari Lall, and the plaintiffs 
asserting that it was joint family property: 
In this plaint, Behari Lall is described as 
t 
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heir of ab half of the share of Binda, and 
Doonda Lall as heir of the other half, 


2nd,—A decree in a suit by Ram Doolaree, 
the widow. of Binda Lall, to recover a one- 
third share of the whole of the fanfily 
property, including the villages now sued for, 
on the allegation that Binda was separate in 
estate. This suit was dismissed on a finding 
that the family was an undivided Hindoo 
family ; and 


. 8rd.—An application under Act XXVIT 
of 1860, dated «17th May (867, made 
by Behari Lall and Doonda LalN in respect 
of the estate of Binda Lall, m which 
they declare that they ware united brethren 
of the deceased and the only persons entitled 
to a.certificate, and that his widow had no 


_ right to ome, and that all the family property 


hi 


was held in common. 


As to the first, the Judge observes that it 
contains no special mention of Nowturwah, 
but seems to refer to ancestral properties and 
those acquired by purchase from the joint 
family funds; that in respect of the special 
property which formed the subject of that 
suit, the statements contained in it were 
found at the trial to be false, and that it was 
a mere attempt to defraud the auction- 
purchaser. s 


In respect to the second, he remarks that 
whatever may lave been said by Sreedhur 
Narain in his written statement is no 
evidence against Sham Narain, and that 
© Sham Narain certainly objected all along 
to the property, granted by the Rajahe to 
individual members of the family, being 
considered as a portion of the joint family 
property. See his petition applying for 
review, dated 28th March 1868, presented to 
this Court raising objections on this point to 
certain objections in my judgment. I then 
stated that this particular point had not been 
decided.” 


Mr. Allan contends that this application 
for review was an after-thought, and that the 
abstract of Sham Narain’s written statement 
in the judgment shows that the point was not 
originally taken by him in his defence. If 


sihe special respondents wished to conclude 


the appellant by his own words, he ought to 
have put ‘the original written statement 
before the Court, and not to hav@ relied on an 
abstract of it. Not having this statement 
before us, we certainly cannot say that the 
Judge has mis-staied the facts when he says 
that Sham Narain® objected all along. Nor 
can we deduce from his reference to the 


e i ! 


> 
application for review of judgment that the 
point then taken was one raised for the first 


tim e. a” 


The decree against the widow was not 
conclusive of the rights of the defendant 
brothers ¿nter se. 


Then as to the third document, we think 
it only goes to show that the brothers 
combined to exclude the widow, who was 
putting forward a claim to a one-third share 
of the entire estate, and that though it 
doubtless may be used as evidence against the’ 
defendané to be considered with the other 
evidence “in the suit, it is not per se 
conclusive and does not exclude the evidence 
offered on the other side. 


Mr. Allan has referred to the rule ‘laid 
down in Pickard v. Sears. “The rule of 
“law is clear that where one, by his words 
“or conduct, wilfully causes another to 
“ believe in the existence of a certain state 
“of things, and induces him to act on that 
“belief, so as to alter his own previous 
‘position, the former is concluded from 
“ averring against the latter a different state 
‘of things as existing at the same time.” 
But we fail to see how this rule applies to 
Behari Lall or his representatives. There 
was nothing in Behari Lall’s plaint or 
petition, to both of which Doonda was 4 


party, to induce the latter to believe any thing - 


that he would not otherwise have believed 
and thereon to alter his previous position so 
as to conclude the Judge from holding, as he 
has done, that the statements in those 
documents are not binding. Whatever was 
done was evidently done by Behari and 
Doonda in concert to defeat others, and 
neither in any way deceived the other or 
induced any change of his position. 


Taking these documents to be evidence to be 
weighed by the Judge with the other evidence 
in the case, we are not at liberty in special 
appeal to question his conclusions. The 
special respondents’,objections must be over- 
ruled, 


The special appellant contends that Doonda 
Lall could not inherit any portion of the self- 
acquired property of his brother Binda Lall, 
and that this property being jointly held by 
the two brothers, Behari and Binda, passes 
to Behari, or that at any rate the share of 
Binda would go to his widow Ram Doolaree, 
and that in no case could Doonda be the heir 
to any portion of it, 

The judgment of their Lordships of the’ 
Judicial Committee in the Shivagunga case, 
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` 
reported in IX Moore’s Indian Appeals,” 
clearly establishes that ancestral and 
sepatately acquired estate do not follow the 
same cour se of succession, and that there need 
not be unity of heirship. Consequently, if 
we lenve out of the question the right of 
Behari to succeed to any part of the separately 
‘acquired property, Mouzah Nowturwah, aud 
look at thehalfshare of Bindaasheld separately 
on: his own account, his heir in respect of 
that property would be his widow; and during 
the life time of the widow, Doonda or his 
‘heirs can have no right of succession, On 
this ground then, the plaintifs seit would 
have to be dismissed. 

But it is said that neither in the Courfs 
below nor in their grounds of special appeal 
have the defendants relied upon the superior 
title of the widow, and that they must stand 
or fall by their pleadings; and that unless 
they can make out the right of survivorship 
of Behari, the plaintiff is entitled to a decree. 
We do not assent to this. Assuming that 
Behari had no right of survivorship, we find 
two parties contending for the possession of 
certain property, both being . equally 
circumstanced as regards title, or rather 
want of title, but with this material difference 
in their positions that the defendant is in 
possession and the plaintiff out of possession. 
It hes been laid down “as a sound and 
*uncontroverted maxim of law that every 
“ plaintiff or demandant in a Court of Justice 
“ must recover upon the strength of his own 
“title, and not because of the weakness of 
“that of his adversary : that is, be shall not 
“recover without showing a rzghé, although 
“the adverse party may be unable to show 
“ony. Itis enough for the latter that he is 
“in possession of the thing demanded until 
“the right owner calls for it” Now 
Supposing this to have been an undefended 
suit, and that it had come to the notice of the 


Court that the plaintiff had no right, would |. 


the Court be justified in giving him a decree? 
Clearly not. Why then is the plaintiff to 
be put in a better posttion because the 
defendant, instead of meeting the plaintifi’s 
claim by a simple assertion of his own 
possession and a challenge of plaintiff's right, 
chooses to attempt to set up a right for 
himself? However ill-ftdvised and weak his 
defence may be, the Court will not allow 
plaintiff to recover when it is patent on the 
proceedings that he has no right. We think 
that, if at any stage of a trial it becomes 
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apparent that a plaintiff has no réht to the 
relief he seeks, the Court is bound to dismiss 
his suit without reference to the case pt up 
by the defendant. 


. Tho fact that the widow has instituted a 
su for the property of ber husband and 
failed, is not material, On the findings of 
fact of the Court below in this suit, it would 
appear that she was trying to get much more 
than what she was entitled to, and in the 
attempt she risked and lost what she might 
have recovered, bad she not clouded her 
title theretogssy mixing it up with the larger 
claim ; byt her failure to enforce her own 
rights ‘does not create any right for Behari 
or Doonda beyon® the right of possession, 
and that is aright from which plaintiff can 
derive no advantage as the possession isnot 
with him. 


The appellants have set up a right of 
survivorship in Behari in fespect of the 
property acquired by gift from the Rajah by 
Binda and himself and held jointly by them 
to the exclusion of Doonda, 


Baboo Unnoda Pershad Banerjee for the 
respondent contended that although in Bengal 
a separated brother does not inherit with 
united brothers the share of a decensed 
united brother, yet under the Mitokshara 
the rule is otherwise. In support of this, 
he referred to the 5th verse of Section IV, 
Chapter II—*“ To the nearest sapinda the 
inheritance next belongs;” and urged that this 
rule applies in all cases unless superseded 
by some special exception, and that 
the® only exception to be found in the 
law is in the case of the brother re-united 
after separation provided for in Section IX 
of the same Chapter. He also pointed to 
verse 8 of Section IV—“ In case of competi- 
“tion between brothers and nephews, 
“the nephews have no title to succession, 
“for their right of inheritance is declared 
“to be on failure of brothers”—as showing 
that the rule contained in verse 4 (subject 
to the particujar qualification mentioned ) 
is absolute, and that the law does not 
contemplate any diversity in the course of 
succession ; but he did not attempt to show on 
what principle the difference (if it really ~ 
exists ) between the general course of suc- 
cession of brothers and that provided for the 
case of re-urfited brothers is founded, - 

It is admitted that the text of the Mitak- 
shara is not exhaustive, and that the princi- 
ple and not the letter is to be followed ; aud 
if we find a principle of unfon as a soures of 


Anheritance running through -the. whole of 


t o 


we t> 
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Section LY, which discusses the rights of re- 
united brethren, side by side with the prin- 
ciple ‘of consanguinity, which alone is men- 
tioned ein Section IV, we may reasonably 
infer that there is some special reason for 
the omission of the former principle in this 
latter Section ; and that reason appears to be 


, that in this Section the author was discussing 
‘the rights of brethren who, save in the 


particulars noted, were all equally circum- 
stanced, that is all united, or all dissociated. 
A similar view was taken by their Lord- 
ships of the Privy Council, vide IX Moore, 
page 607 :* { Indeed, the whole cipter”’ (the 
second ) “in which the text is contained, 
‘seems to deal only with gases in which the 
“ property in question has been either wholly 
“ the common property of a united family, or 
“wholly &e separate property of a deceased 
* husband.” ; 

_ We cannot suppose that the author of the 
Mitakshara looked upon family union with 
such favor that he held out special induce- 
ments to re-union after separation, while at 
the same time he gave no preference to the 
brothers who had never separated over the 
brothers who had dissociated themselves. 
The apparent difference seems to be recon- 
ciled by supposing him to treat every division 
of a family as a complete separation of all its 
members and the continfauce in union of 
some after division, and the separation of 
others, as a re-union : in this view union 
and re-union, so far as concerns succession, 
are synonymous terms, and there is no incon- 
sistency ia the treatment of unseparated and 


` re-united brothers. . 


It has been said above that the principles 
of union and relatiouship run side by side 
through the whole of Section IX. If we 
examine that Section, we find these rules :— 

J. A whole brother re-united excludes a 
whole brother dis-united,—72.e., relationship 
being equal, the succession is regulated by 
union.’ 

I. A whole brother re-united excludes a 
half brother re-united, —ċ.e., unjon being equal, 
superior relationship rules the succession. 

IL. A whole brother dis-united and a half 
brother re-united share equally,—z.e., superior 


“grelationship without union „and union with 


inferior relationship are equal; and this is 
distinctly stated in the annotation from 
Balambhatta on the 11th verse oa the words 
“the reasons of both rights may subsist at 
the:same time,” which is, “ re-union of the 


#2 W. Ra, P. C., p. 38, 
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half brotber' in family partnership and the ” 
whole brother’s relation by blood.” 

It is evident that the material circ4m- 
stunces are family partnership and relation by 
blood. If any special effect were intended 
to be given to re-union as against unbroken 
union, one would have expected very clear 
rules on the subject. In the absence of any 
notice of it, if would be a servile following of 
the letter in opposition of the spirit of the 
law to draw the distinction which is insisted 
on by the respondent. 

Turning again to the Shivagunga case, at. 
page 610, we find these words :— 

* Again* there are two principles on which 
“the rule of succession according to the Hindoo 
“law appears to depend: the first is that 
which determines theright to offer the funeral 
“ oblation, and the degree in which the 
“person making the offering is supposed to 
“minister to the spiritual benefit of the 
“deceased ; the other is the assumed right of 
“ survivorship.” 

We think, therefore, that the rule of 
succession propounded by the respondents’ 
pleader caunot be maintained, and that 
if it can be established that the property 
in suit is to be considered the joint family 
property of Behari and Binda, the inheritance 
devolved on Behari, and not on either 
Doonda or Biuda’s widow. Here the ques- 
tion arises whether there can be, so to speak, 
a united family within a united family ; 
whether Behari and Binda who held the 
ancestral estate in common with Dvonda, 
held the acquired estate in common between 
themselves in such amanner as to give 
aright of survivorship to the former. 

The Judge has found that these two 
brothers did hold in common to the exclusion 
of Doonda, but it is urged that this was an 
ordinary partnership such as might have 
subsisted between a Hindoo anda Maho- 
medan, if the two grantees had been 
respectively. of these persuasions. But if 
we find that the property was susceptible of 
being held as theecommon property of a 
united family, we think that the relationship 
of the parties should not be overlooked. 

It is admitted that Behari and Binda could 
each hold a half of Mouzah Nowturwah às 
separate property, salthough both were 
members of an undivided family. It caunot 
be denied that had the ancestral property 
been divided, Behari aud Binda could have 
united aud brought their* separate property 
into a common fund together with their 
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“shares of ancestral property, and have made 
it subject to the rules of succession of joint 
fauNly property. Again, supposing that 
there had been no ancestral estate, and the 
three brothers had separated, and afterwards 
Behari and Binda had acquired property and 
coalesced, itis indubitable that they might 
have established complete community of 
interest in the acquired property. If then 
it was open to them to deal with the 
separately acquired property in such a way 
as to make it subject to the rules applicable 
to joint family property, provided there had 
been a formal sgparation in the family, it 
does not appear on what principlé we are to 
refuse to recognize their power of combinifig 
in the use and ownership of this property 
because there had been no formal separation. 


We, therefore, come to the conclusion that 
the position for which the appellants contend, 
namely, that Behari and Binda did hold 
Mouzah Nowturwah as their common pro- 
perty as united Hindoo brothers, is one 
which is not repugnant to law, and on the 
finding of the Court below on the facts it 
must be taken as actually subsisting. 


We, therefore, overrule the objection 
taken by the respondent, and decree the 
appeal, dismissing the suit of the plaintiff 
with all costs in all the Courts, 





——as 


The 2lst June 1873. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Act VIII of 1859 s. 246—Jurisdiction— High 
Courts Powers—S. 15 Charter Act, 


In the matter of 
Hureehur Mookerjee, Petitioner, 


versus 
Nobin Chunder Dose, Opposite Party. 
Baboo Gopal Lall Mitter for Petitioner. 


Baboos Rajendro Nath Bose and Debendro 
Narain Base for Opposite Party. 


Where a claim is lodged to attached property on the 
ground of purchase before attachment, and the decree- 
holder alleges that the claimant is a benameedar for the 
judgment-debtor, the Court is bound under Act VIII of 


1859 s, 246 to enquire whether the property is or is not in 


the possession of the party against whonf execution ia 
sought or of some other person in trust for him. 

In a case where the Subordinate Judge did not 
consider himself competent to make such inquiry, the 
High Court declined to interfere under the special 
provisions of the Charter Act because the decree-holder 
had a remedy by regular suit. 


Kemp, J.—-Tuis is an application ou 
behalf of Hureehur Mookerjee, a decree- 


holder. He obtained a decree against Soobid 
Narain. Upon this, one’ Nobin Chunder 
Doss, alleging that he purchased the 


properties attached from the judgment-debtor 
before the gttachment, lodged a claim. The 
Subordinafe Judge was of opinion that the 
evidence as to the possession of the claimant . 
wns uot very sat®&factory, and that it also 
appeared to him that there was reason to 
believe that the alleged sale was in fraud of 
creditors ; but as he thought that fe was not 
competent under Section 246 to enter into 
that part of the enquiry, and finding that 
there was some evidence of the possession 
of the claimant, he allowed the claim and 
referred the petitioner to a regular suit. 
Upon this, the petitioner, the decree-holder, 
applied to this Court and obtained a rule ow 
the opposite party to show cause why the 
order of the Judge should not be set aside, 
and the Judge directed to proceed under 
Section 246. Š 


We think it is clear that the Subordinate 
Judge ought to have enquired into the 
question as to whether the properties which 
the claimant alleged he had purchased were 
purchased by him benamee for the judgment- 
debtor or not; for the Section in question, 
namely, Section 246, directs that the Court 
shall enquire whether the property attached 
is or is not in the possession of the party 
against whom execution is sought or of some 
other person in trust for him. Now, it was 
clearly alleged by the decree-holder that 
Nobiu Chonder Doss, the claimant, was 
a mere benamee for the judgment-debtor 
Soobid Narain, and therefore it was not only 
competent but incumbent upon the 
Subordinate Judge to enquire into that 
question under Section 246; but we think in 
this case that it would not be advisable to 
direct the Subordinate Judge to do so andy 
make this rule absolute inasmuch as the 
complainant has a remedy by regular suir, 
and it is omly in cases where there is no 
remedy that this Court ought to interfere 
under the special provisions of the charter. 
We therefore discharge this rule, but under 
the circumstances of theecase we think it 
ought to be discharged without costs, 
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Tho 23rd June 1873. 


- Present: 
The Hou’ble F. B. Kemp and F, A: Glover, 
Judges. 


Enhancement of Rent—Inconsistency of Notice. 
Case No. 114 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 

- dated the 8th April 1872, affirming a 
decision of the Moonsiff of Attiah, dated 
the 1st December 1871. 


Ram Ruttun Ghose (Defdhdant) Appellant, 


VETSUS 
Prosuuno Nath Bhuttacharjee (Plaintif) 
fespondent. 


Baboo Nullit- Chunder Sen for Appellant. 


Baboos Doorga Mohun Doss and Kissen 
Dyal Roy tor Respondent. 


In a suit for enhanced rent where the notice had 
stated all the grounds required to be stated, and the 
ryot had not in any way been prejudiced, the Court 
refused to admit in specia! appeal an objection which 
had not been urged previously, to the effect that the 
grounds in the notice were isconsistent with those 
stated in the plaint. 


Kemp, J—WE think this special appeal 
must be dismissed with costs. The suit was 
for arrears of rent at an enhanced rate after 
service of notice. The plaintiff took every 
ground of enhancement which the law allowed 
him. He failed to prove that the productive 
powers of the soil had been increased in any 
way, or that the defendant was holding an 
area in excess of that recorded in the 
measurement; but he succeeded on the last 
ground, namely, that the defendant was 
paying ata lower rate than that pnid by 
ryots of a similar class holding lands of a 
similar description in adjacent places, and a 
decree was passed at the rags of 1 rupee 
8 annas per pakhee. 

In appeal it is contended that the grounds 
of enhancement disclosed in the notice and 
An the plaint are inconsistent.with each other, 
and therefore illegal and insufficient grounds, 
and that the plaintiff’s suit ought to be 
dismissed. Second, that the dépositions of 
the plaintiff’s witnesses relied upon by the 
Courts below do not afford. legal evidence 
that the defendant paid at a lower rate than 

‚that paid by similér ryots for a similar class 
-of lands with similar advantages. 


° i 


With reference to the first objection, a 
decision has been quoted in Volume VII, 
Weekly Reporter, page 284. No doubt #the 
grounds of enhancement are inconsistet, but 
in this case it is clear that the ryot has not 
been in any way prejudiced by the plaintiff 
stating all the grounds of enhancement under 
the Section, inasmuch as he has answered all 
these grounds and has taken no objections 
below as to any inconsistency ia the notice. 
There is also a case in Volume XVIII, 
Weekly Reporter, in which this view is taken. 

Then with reference to the second objec- 
tion, we kave had the evidgnce read to us. 
It is the eVidence of persons cultivating lands 
of the same quality as that cultivated by 
the defendant in the neighbourhood, and they 
depose that 1 rupee 8 annas is the proper rate, 
True they do not say in their evidence that 
they are ryots of the same class as the 
defendant, but it appears from the decision of 
the Subordinate Judge that it was not 
contended in the Court below that they were 
not ryots of the same class as the defendants. 

On the whole case, therefore, we think the 
special appeal must be dismissed with costs, 


The 23rd June 1873. 


Present: 
The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges, 


Witnesses Egzamination. 


Case No, 172 of 1873. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the \lth November 1872, reversing 
a decision of the Moonsiff of Salkhea, 
dated the 21st February 1872. 


Harish Chunder Ghose (Plaintiff) Appellant, 


VETSUS 





Gopal Chunder Ghose and others 
(Defendants) Respondents. 


Baboo Bhowartee Churn Dutt for 
Appgllant. 


Baboo Kumla Kant Sen for Respondents. 


Where the first Court declared itself to be satisfied 
with the evidence of one wetness and did not think it 
necessary to examine further witnesses whom the 
plaintiff adduced, it was held that if the Lower Appellate 
Court was not satisfied with the evidence of that one 


. witness, it should have given plaintiff an opportunity of 


examining the other witnesses. , 


Jackson, J.—T nx decision of the Lower 
Appellate Court in this case cannot stand. 
It reversed the judgment of the Moonsiff 
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` mainly ‘upon the ground that the deed. of 


conditional sale filed by the plaintiff was not 
satiSfactorily proved. Now the Moonsiff 
stated in his judgment “the plaintitf’s 
“kobalah has strongly been proved by the 
“ sworn testimony of Gopal Chunder Ghose. 
“The plaintiff had other witnesses ready to 
“prove the execution of the mortgage deed, 
“but I was satisfied with the evidence of 
“Gopal alone and therefore dismissed 
“the other witnesses of the plaintiff.” If 
the Moonsiff, declaring himself to be satisfied 
with the evidence of any one witness, does 


a not think it necessary to examine amy further 


wituesses whom the plaintiff thay have 
adduced, and the Lower Appellate Court 6n 
appeal is not satisfied with the evidence of 
that witness, it is extremely unfair to the 
plaintiff to dismiss his whole suit. He must 
be given an opportunity of examining the 
other witnesses whom he may think fit to 
examine. The case must accordingly go 
back to the Lower Appellate Court for 
retrial, If in the opinion of the Judge of 
the Lower Appellate Court any further 
evidence is necessary, he should allow it. 

I am reminded by my learned brother that 
before any judgment cau be given in favor 
of the defendant, it is necessary to see that 
the bond fide execution of the kobalah upon 
which she relies is made out. 


The 23rd June 1878, 


Present: 
The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 
Act VIII of 1859 s. 223—Lis Pendens. 


Case No. 717 of 1872. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of 
Hooghly, dated the 30th January 1872, 
reversing a decision of the Moonsiff of | > 
Serampore, dated the 17th April 1871. 


Chunder Koomar Lahoree (Plaintiff) 
Appellant, 


* Versus 


- Gopee Kristo Gossamee (Defendant) 
Respondent. 


Baboos Hem Chunder Banerjee and Bama 
Churn Banerjee for Appellant. 
Mr. J. T. Woodroffe and Baboos Obhoy 
Churn Bose and Mohendro Lall Mitter 
for Respondent. 


Act VIII of 1859 s. 223 refers to decrees generally 
whenever they may be passed, and provides that, being 
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"80 passed, they are to be effectual from thefime the suit 


was instituted, so far as perties claiming under a title 
made by the judgment debtor are concerned, even 
where such title was created before an appeal was filed 
from the order dismissing the suit, and when no decree 
existed : 

Per Glover, J. (Mitter, Jn dissentiente).—When a 
Court of competent jurisdiction has pronounced its 
judgment in a guit, that suit is for the time at an end. 
Where a suit is dismissed, and no petition of appeal is 
filed, the suit has no legal existence, and there is no suit 
pending. 


Glover, J—It appears to me that we need 
not go beyond the first ground of special 
appeal ee by Baboo, Hem Chunder 
Banerjee, atid that on that ground the appeal 
ought to be -allowed with costs, and the 
Subordinate J udge.s order reversed. 


If Section 229 of the Civil Procsdute 
Code has been rightly applied to this case, 
then no doubt the onus of provingstitle was 
on the plaintiff, and the concurrent findings 
of both Lower Courts that bhe had failed to 
prove it have disposed of his appeal so far, 
But it seems to me that Section 229 does 
not apply, but that Section 223 does. This 
latter Section says that if the property for 
which a decree has been made is found to be 
in the occupancy of a person claiming ander 
a title created by the defendant subsequently 
to the institution of the suit possession shall 
be given to the decree-holder, and any 
person refusing to vacate shall be removed, 


Now although the plaintiff lost his suit in 
the first Court, he undoubtedly had eventually 
a decree, that of the Judge, dated December 
9th 1869, which was afterwards affirmed by 
the High Court, and there is nothing that I 
ean see in Section 228 which limits the effect 
of such decree to a time when a claimant 
had no interest. There might have been no 
decree in existence when the defendant 
bought the property on the 19th of August 
1869, the plaintiff having failed in the first 
Court; but the Section refers to decrees 
generally whenever they may be passed, and 
provides that being so passed they are to by 
effectual so, far as parties claiming under g 
title made by the judgment debtor are 
concerned from the time the suit was 
instituted. 

In other words, the decree obtained öy 


the plaintiff in this case on the 9th of® 


December 1869 was sufficient under Section 
223 to avoid the incumbrance made by the 
defendant in that suit to the defendant in 
this in August of that year, the suit Marmi 
been instituted in July. 

It appears to me that, by the oper aoa of 
this Section, the plaintiff Sughi to have been 
put in possession of the house, and the 
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defendant! have been left to his remedy in a 
regular suit, in which suit the onus probandi 
would have been upon him, 


Section 229 was not, I think, meant to 
apply to a case of this kind. The words 
“on his own account” may possibly be made 
to include a purchase from a defendant, but 
when we have a Section of the law (Section 
223) which exactly meets the circumstances 
of a case that is the Section which must be 
applied, although there may be some other 
Section which would give a less degree of 
remedy. š 


It is not absolutely „necessary for our 
decision to go further than this, but as the 
question of lis pendens was the subject 
of muchgrgument before us, I think that we 
ought to give an opinion on that point also. 


The plaintiff lost his case in the Court of 
first instance on the 18th August 1869. The 
defendant’s kobalah of purchase is dated the 
25th of August 1869, nud the plaintiff did 
not’ appeal to the Judge till the 10ih of 
September following, so thst at the date of 
the defendant’s purchase there was no 
appeal pending, and consequently according 
to Mr. Woodroffe’s contention no lis pendens. 


Baboo Hem Chunder, on the other hand, 
contends that a suit once instituted is not at 
an end until the period of final decree, and 
that so long as there is still an Appellate 
Court to which the case ean be taken there 
is a continuous lis pendens. . 


The rule of law has been often enunciated, 
and a person buyiag a property during the 
pendency of a suit is bound by the decree 
that may be made against the person from 
whom he derives title. The question before 
us is, was the defendant’s purchase on the 
25th August 1869 made whilst there was a 
suit pendiug ? 


.The appellant’s pleader refers to Sections 
185, 338, 354, and 376, as showing that a 
suit is to be considered as in existence until 
, the period of appeal is passed, and to the 
ease of Kristo Kinkur Ghose vs. Burroda 
Kant Singh, P. C., XVII Weekly Reporter, 
292. 7 ° 


I do not understand these Sections as 
saying more than that under certain circum- 


stances a decreg which is primd facie a 


final determination of the suit can be sus- 
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pended whilst the original case is re-opened: 
and re-tried by an Appellate Court. Chapter 
III of the Code, which treats of original guits, 
is headed “ of a suit till final decreé,” thus. 
seeming to point out that a suit is over 
when a decree is passed, and that any 
further proceedings take place in an appeal, 
and not in a suit, properly so called. When 
fresh issues are fixed by an Appellate Court 
under Section 354 and a fresh finding on 
them come to hy the Court of first instance, 
that finding is part of the suit, but the 
completed record is still the “appeal,” and is 
so determined. The final decree no doubt 
is the decree passed by the last Appellate 
Gourt, but so long as the decree of a Lower, 
Court is unaltered, that is the substantial 
decree in the suit, 


The case quoted from XVII Weekly 
Reporter does not touch the question. The 
decree of an Appellate Court may be the final 
decree in a suit, but the judgment does vot 
say that the suit has not beeu legally decided 
until that decree. 


It appears to me that when a Court of 
competent jurisdiction has pronounced its 
judgment in a suit, that suit is for the time 
at least at an end. It may revive on a 
petition of appeal being filed, but so long as 
nothing is done the decree is the decision of 
the suit. Now when the special respondent 
purchased the property in question, the 
plaintiffs suit (having been dismissed by the 
Moonsiff, and no petition of appeal having 
been filed) had no legal existence, and there 
was therefore no suit pending the ultimate 
decision of which on appeal would bind the 
purchaser from a party to the suit. If the 
purchase had been made after the 10th of 
September 1869, it would have been a 
different thing. 


A good deal was made in the course of the 
argument of the conduct of the special 
respondent throughout this transaction, and 
it was said that his acts showed a frandulent 
intention, he having ħotice throughout of the 
plaintiff’s- contracts to ptrchase. Now in 
the first place, the Subordinate Judge has 
found distinetly there was no fraud on the 
part of the defendent Gopee Kristo, and it 
is not easy to see how fraud could be 
deduced from the circumstances of the case 
against the defendant purchaser. He might 
have heard that the plaintiff was negotiating 
for the house, but there was nothing iu that 
to preveut his negotiating likewise. It was 
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his vendor’s business to keep faith with the: 


plaintiff if he was already pledged to him, 
and fhe defendant’s conduct in endeavouring 
by the’ expenditure of time and money to 
prevent the order of dismissal passed, by the 
Moonsiff being set aside on appeal, he 
having in’ the meantime bought aud taken 
possession of the house, was perfectly renson- 
able and allowable: It was argued that, by 
doing this, Gopee Kristo made himself a 
party to the appenl which was decided in 
favor of the plaintiff, but this cannot be. His 
name was not on the record, and the mere 
fact of his endeavguring to protect his own 
interests by supplying funds for reststing the 
appeal could.not make him a party toite > 


` Mitter, J—I concur with my learned 
colleague in decreeing this appeal. It seems 
to be quite clear that the defendant purchased 
the property in dispute with full knowledge 
. of the pendency of the former litigation, 
and he is therefore bound by the result of it. 
It is true that the said purchase was made 
after the dismissal of the former suit by the 
Court of first instance, and before the date 
of the filing of the appeal. But that 
circumstance cannot take the case out of the 
operation of the principle of lis pendens. 
The.time for preferring the appeal had not 
expired, and the defendant ought therefore to 
have waited for the final result of the suit. 
The above view seems to be fully supported 
by the case of Craigdalhe and others, 1 Dow’s 
Reports, page 3. 

Considerable stress has been laid by the 
learned counsel for the defendant upon that 
portion of the judgment of the Lower 
Appellate Court in which that Court says 
that the defendant had obtained possession 
of the property in dispute under a contract 
for sale prior in date to that upon which the 
plaintiff brought the former suit. Bust this 
finding is based upon a total misconception 
of the evidence bearing upon the poiut. The 
defendant’s own deposition on oath shows 
that he had no interestein the property 
previous to the execution of the bill of sale 
upon which he subsfuntially rested his 
defence, and it seams to be quite clear that 
the* plea of prior contract is without any 
valid foundation. Thereeis nothing to show 
what the terms of that contract were, nor do 
I find anything to warrant the conclusion 
that the sale relied upon by the defendant 
was made in pursuafice of any prior contract. 
The evidence of the defendant’s agent, 
Mirtunjoy Chuckerbutty, clearly shows the 
utter hollowness of the plea. 


-? "e 


The 24th June 1873, ¢ 


Present: ; 
The Hon’ble F. B, Kemp and J. B. hear, 
Judges. 4 


1 


Over-valuation of a Suit— Discretion of Appellate 
Court—Costs—Act VII of 1870 s. 12.. > 


Case No. 1079 of 1872. 


Special Appeal from a decision passed by’ 
the Judge of hajshahye, dated the 5th 
April 187% modifying @ decision of the 
Subordinute Judge of that district, dated: 
the 26th May 1871. 


. 

Muthooranath Mozoomdar and others ` 

- (Plaintiffs) Appellants, 

. VErSUS 
Mohobuttoonnissa Bibee and another 

(Defendants) Respondents. sii 


Baboos Mohinee Mohun Roy and Issur 
Chunder Chucherbutty for Appellants. * 


Baboo Sreenath Doss for Respondents. 


t 

An appellant was held to have acted rightly in: 
putting in his appeal upon the valuation of the plaintiff, 
as approved of by the first Court, although that valuation 
had been greatly over-estimated, and the Appellate Court 
was held to have been justified in awarding costs in 
proportion to what it considered the proper valuation. , 

There is nothing in s. 12 of the Court Fees Act 
which precludes a Judge from exercising his discretion 
in the matter of costs. 


Kemp, J.—Tuis appeal turns upon a; 
question of costs alone. The suit by the 
plaintiff was to have his right declared to collect 
the rents jointly with the defendants from, 
730 beegahs of land forming a portion of an 
estate puying revenue to Government. The. 
plaintiff distinctly alleges that his share is 
4 annas 16 gds. 3c. 5k., and the valuation: 
put on the suit, which was approved of by 
the first Court, was not ten times the sudder, 
jumma, but the market-value of the land 
which is assufmed to be worth 1° rupee 
8 annas per beegah. Now if the plaintiff 
had been suing for the whole estate, which is 
an estate paying revenue to Government, it. . 
is clear that he would have had to value his. 
suit at ten times the sudder.jumma, The. 
sudder jummaeof this estate being Rs. 763-8,: 
the proper valuation of a suit for 
the whole mehal would be Rs. 7,635, 
and the share which the plaintiff claims: 
would represent the three-teaths of the whole 
mehal. Now it is clear that the valuation 
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which thd plaintiff has put upon his suit, 


namely, Rs. 4,968; does not represent 


 three-tenths of the sudder jumma for ten 


years eor three-tenths of Rs. 7,635. On 
appeal, the defendant was obliged to value 
his appeal according to the valuation of the 


plaintiff which had been approved of by the |- 


first Court, but the Judge in dealing with the 
question of costs, and in the exercise of a 


. proper discretion in the matter, found that the 


defendant ought not to be made liable for 
costs beyond the proper valuation of the suit, 
namely, ten times the suddgr jumma in 
proportion to the share which the plaintiff 
claimed, and he has awarded costs on that 
principle. P 

‘ We think there is nothing in Section 12 
of the Court Fees Act which precludes the 
Judge fram exercising his discretion in the 
matter of costs. That Section suys that “ every 
“question relating to valuation for the 
‘t purpose of determining the amount of any 
“fee chargeable uuder this chapter on a 
“ plaint or memorandum of appeal, shall be 
“ decided by the Court in which such plaint 
“or memorandum, as the case may be, is 
“filed, and such decision shall be final as 
‘“ between the parties to the suit ;” and 
Clause 2 of the same Section says that 
‘‘whenever any such suit comes before a 
‘“ Court of appeal, reference or revision, if 
“such Court considers that the said question 
“has been wrongly decided to the detriment 
“of the revenue, it shall require the party 
“by whom such fee has been paid to pay so 
“ much additional fee as would have been 
“payable had the question been rightly 


. © decided.” 


Now, in this case, there is no question as 
to the revenue having suffered, the valua- 
tion of the suit by the plaintiff being, as 
found by the Judge, greatly over-estimated. 
It is true that the defendant, special 
respondent, might have applied to the Judge 
under Section 12, in filing his memorandum 
of appeal, ‘to decide the question and 


determine the amount of thegfee chargeable 


or the appeal; but in putting in the appeal 
upon the valuation of the plaintiff as 


. approved of by the first Court, we think that 


A 


the defendant was acting .rightly and that 
the Judge in the exercise of his discretion 
was justifisd in awarding costs in proportion 
to what he considered to b8& the proper 
valuution of the suit, namely, ten times the 
sudder jumma in proportion to the share of 
the mehal which the plaintiff claimed. 

‘We dismiss ‘the special appeal with 
costs, 
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The 26th June 1873, ; 
Present : , 
The Hon’ble F. B. Kemp and F. A. Glover, 


Judges. 


Auction Purchaser—Suit for Enhanced Rent— 
Notice. 


Case No, 1492 of 1872, 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 5th 
August 1872, modifying a decision of the 
Moonsiff of Shibgunge, dated the 28th 
March 1872. ° 


Enayetoollah Meah (Defendant) Appellant, 
versus 
Nubo Coomar Sirear (Plaintiff) Respondent. 


Baboos Rash Beharee Ghose and Rajendro 
Nath Bose for Appellant. 


Baboo Doorga Mohun Dass for Respondent. 


If the auction purchaser of a khas mehal seeks to 
make the tenant pay more rent than the latter has 
hitherto paid, he must issue a notice on him; he cannot 
sue him for enhanced rent upon a Jummabundee, to the 
terms of which the tenant has not consented. 


Kemp, J.—Tuis is a suit for arrears of 
rent of the years 1275, 1276, and 1277. The 
plaintiff appears to be the auction purchaser 
of a khas mehal of which the Government 
share was six annas. He says that the jumma 
of the defendant payable on the six annas 
share is Rs. 69-6-8, and that his not having 
paid that rent constitutes his cause of action. 
The defendant denied liability to pay at that 
rate, and stated that the plaintiff is entitled 
to receive only Rs. 26-1-9 on account of his 
six annas share, and that the balance is 
payable to the other shareholders; that, 
according to that jumma, the plaintiff is only 
entitled to Rs. 58-10 from Magh 1276 to the 
end of 1277, and that he is not bound by the 
jummabundee made by the Collector in 
1272 to which he was not a consenting 
party. The Moonsiff observes that the 
plaintiff was not entftled to claim rent under’ 
this jummabundee, 28 there is no proof of the 
defendant’s having agreed to pay the rent 
fixed by it and that the defendant was not 
bound by it, and that from an attested copy 
of the setilement roobakaree it appeared that 
this jummabundee had not been sanctioned 
by the Collector. He therefore held that the 
plaintiff was only entitled to the rent admitted 
by the defendunt, and gave a decree for 
Rs. 53-10 with proportionate costs. The 
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Judge on appeal seems to have held that the 
defendant was bound by the jummabundee, 
and ge reversed tlie decision of the Moonsilff. 

We think that the decision of the Moonsitf 
was the correct, one, and that it must be 
restored. We have been shown the jumma- 
bundee of 1273. Now this Jummabundee is 
an authenticated copy from the Collectorate 
records, and it shows that the umount payable 
by the defeudaut on his six aunas share, as 
alleged by him, is correct, while the jumma- 
bundee upon which the plaintiff relies has 
not been sanctioned by the Collector and has 
Otherwise been found fault with,by the 
Moonsitf. Moreover it does not uppear that 
the defendant consented to the terms of that 
jummabundee. Of course, if on re-assessment 
of the khas mebal the defendant had agreed 
to it, the suit of the plaintiff would have been 
a proper suit on the jummabundee, but, as 
already stated, the defendant did not agree to 
the terms of that juimmabundee, aud, if the 
plaintiff seeks to make him pay more reut 
than he has hitherto paid, he must issue 
a notice on the defendant: see decision 
reported in Vol. XVI Weekly Reporter, 
page 163. 

We reverse the decision of the Judge, 
and restore that of the first Court with costs 
of both Courts payable by the plaintiff. 





The 27th June 1873. 


Present.: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Howble F. A. Glover, 
Judge, 


‘Amendment of Defence—Procedure—Act VILI 
of 1859 ss. 141 § 354. 


' Case No. 1319 of 1872. 

‘Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 8th’ June 1872, 
reversing a dectsion of the Moonsiff of 
ughoonathpore, dated the 18th Novem- 
ber 1871. ` 

Bolye Meah (Plaittiff) Appellant, 
VETSUS 


aud others 


(Defendants) 
Respondents. 


Khetoo Gorai 
Baboo Rash Behuree Ghose for Appellant. 


Baboo Hem Chunder Banerjee for 
Respondents. 


_ Ina case in which, after the evidence of both parties 
had been taken, the principal defendant asked for 


$ Ti 


permission to file an amended written arfswer which 
would in effect raise a newsquestion as part of the 
defence, HELD that, although the mode of making the 
application was perhaps somewhat informal, it was the 
duty of the Moonsiff, if it appeared that thisgvas the 
real question between the parties, to amend the issues 
in order to its determination. 

Where a Moonsiff rejected such application and 
decreed the case, and it appeared to the Judge on 
appeal that the evidence on the record was sufficient 
to determine the question, HELD that the Lower 
Appellate Court was right in giving effect to the defence. g 


Couch, C.J.—In this case, it appears 
from the judgment of the Moonsiff that, after 
the oral and documentary evidence of both 
the parties Mad been taken, and, as he 
describes it, the case was ready for hearing 
(meaning, we suppose, ready for bim to 
consider what his §udgment should be), the 
principal defeudant asked for permission to 
file an amended written answer “tothe 
effect that his vendor’s shareholfers had 
given consent for the settlement of the 
talook along with them.” Although the 
application is said to be to file a written 
answer, in effect it was an application to 
the Moonsiff to raise this question as part of 
the defence to the suit, and to consider it as 
one of the questions in the case. The mode 
of making the application was perhaps 
somewhat informal, but he ought to have 
understood it as such. He says that the 
prayer was rejected, and he proceeded to 
determing the issue which he had laid down, 
and decided in favor of the plaintiff. 

It was the duty of the Moonsiff, by the 
words of the Code of Civil Procedure, at 
that stage of the suit, if it appeared that the 
rea] question between the parties was 
whether the lease had been granted in such 
a way as to bind all the shareholders, to 
have amended the issues so as to determine 
it. Section 141 says that at any time before 
the decision of the case, the Court may 
amend the issues or frame additional issues, 
and all such amendments as may be necessary 
for the purpose of determining .the real 
question or controversy between the parties 
shall be so made. The Judicial Committee 
of the Privy O®uncil has said in VI Moore’s 
Indian Appeals, page 393,* that it is the duty 
of the Subordinate Courts to constantly bear 
in mind that they are to decide according to- 
equity and gobd conscience; that the 
substance and merits of the case are to be 
kept constantly in view; and that if, by 
inadvertence or other cause, the recorded 
issues do not enable the Court to try the 
whole case on the merits, an opportunity 


* ' 
* Huticomanpershad Panday’s case. 
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. should bå afforded by amendment, and, if 


need be, by adjournment, fow the decision of 
the real points in dispute. Pa 

Thee Moonsiff having rejected~_the 
application, the case came by appeal before 
the Judge, and the parties in the appeal 


‘complained of the conduct of the Moonsiff in 


this respect, and insisted that this question 
ought to have been determined. The 
plaintiff, therefore, had abundant notice that 
the defendants would treat this as one of the 
questions in the suit and one which ought to 
be determined, and if he suppesed that the 
evidence which had already been given was 
not sufficient to enable the Appellate Court 
to determine it, it was opgn to him to submit 
that to the Court. -He had, by the grounds 
of appeal, notice that the defendauts would 
ask the Appellate Court to try the question. 
Jn this respect the case is peculiar and differs 
from any that has been quoted. Evidence on 
the point had been given, whether designedly 
or not does not appear, and there was 
evidence upon which the Appellate Court 
was able to determine the question. Section 
344 says, thatthe Appellate Court, if it sees 
that the Lower Court has omitted to 
determine any question of fact which shall 
appear to the Appellate Court essential to the 
right determination of the suit upon the 
merits, and the evidence on the record is not 
sufficient to enable the Appellate Court to 
determine such question, it may frame an 
issue for the purpose of having it tried by 
the Lower Court. But the Appellate Court 
has power, if it thinks that the evidence on 
the record is sufficient, to determine fhe 
question itself. The Judge then had power 
to determine this question which appeared 
to him, and was in fact, one which was 
essential to the right determination of the 
sult. 

He says in his judgment that the facts 
elicited on evidence and proved by the 
plaintiff’s own witnesses, as well as those of 
the defendants, are that all the 36 pro forma 
defendants are members of a jgint undivided 
Hindoo family. Residents of the villages in 
dispute and of other villages state that the 
rent having fallen in arrear, ten of them, 


@who appear to have had tho management 


of the family estates, in consideration of 
Rs. 1,500, gave defendant No. 1 the talook 
of the entire village of Oorma*at a yearly 
rent of Rs. 8302; that the defendant was put 
in possession and remained in possession 
without objection from any of the co-sharers 
till the institution ®f the present suit, about 
three years ago ; and that, of the consideration 
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money, upwards of Rs. 900 were paid to the 


zemindar on account of the rent due by all 
the shareholders, and, as admitted by gome 
of the plaintiff’s witnesses, the remaining 
portion was divided amongst the others. 

If there was such evidence in the case, the 
Judge was quite right in giving effect to the 
defence which was raised before the Moonsiff, 
before he had given his judgment, and which 
he ought to have considered. 

The case appears to us to be distinguishable 
from the decision of Mr. Justice Markby and 
Mr. Justice Birch in XIX Weekly Reporter, 
page 848. In the opiniqi of the Judge, 
these defendants had a good answer to the 
chim of the plaintiff; and where that is the 
case, it would be improper for the plaintiff 
to‘ have a decree in his favor, because thoy 
did not at first set up in their written 
statement the precise defence they had to the 
suit. Having done so before the decision of 
the ease, effect ought to be given to it. 

The appeal must be dismissed with costs. 





The 27th June 1873, 


Present: 


The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Accretions — Contribution sa Liubilities of 
Co-sharers. 


Cases Nos. 1482 and 1704 of 1872. 


Special Appeals from a decision passed by 
the Officiating Judge of Mymensingh, 
dated the 16th July 1872, modifying a 
decision of the Subordinate Judge af that 
district, dated the 28th November 1871. 


Obhoy Kant Lahoree and another 
‘(Defendauts) Appellants, 


VETSUS 
° 


Ram Soonduree DabeqChowdhrair (Plaintiff) 
Respondent. 


Baboo Nullit Chunder Sein for Appellants. 


Baboo Chunder Madhub Ghose for 
Respondent. 


B, having obtained a decree’ against T and other 
zemindars of Pergunnah Mymensingh, for possession of 
certain accreted lands as pertaining to Pergunnah 
Jaffershye, took out execution and recovered costs, Écu, 
from T alone, who sued his ço-debtors on Soo 
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no question being raised as to separate liabilities. T 
obtained a joint decree, took out execution, and recovered 
from R alone, who then brought a suit for contribution 
agaiMi the other co-debtors, obtaining a decree in both 
Courts.” In special appeal it was -contended inter aha 
that the principle of the decree was wrong, and that the 
defendants were liable only for that portion of the land 
of which they were in wrongful possession : 


Hep that, as in the origina] suit, there was no plea 
that the lands were in the occupancy of the answering 
defendants in any other way than under their zemindary 
title, the only way in which the liabilities could be 
awarded was by making each party pay according to 
the shares they held in the parent zemindary. 


Kemp, J.—Tuust two appeals are from 
the same judgment, and it is admjtted that 
one decision will govern both cases. 

It appears that one Bhyrub Chunder 
Chowdhry in 1846 sued Tarinee Kant 
Lahoree, Huro Soonduree Dabee, Shama 
Kant Lahoree, Ram Soonduree Dabee and 
Soorjo Kant Lahoree, zemindars of Pergunnah 


Mymensingh, for possession of certain accreted ` 


lands as appertaining to Pergunnah Jaffer- 
shye. A decree was given in favor of 
Bhyrub Chunder Chowdhry, who took out 
execution, and recovered costs, &c., from 
Tarinee Kant Lahoree alone. In 1862, 
Tarinee Kant sued his co-debtors for contri- 
bution ; and no question was then raised as 
to separate liabilities. ‘Tarinee Kant, on 
obtaining a joint decree against four of his 
co-debtors on the 21st of August 1862, took 
out execution, and recovered from Ram 
Soonduree Dabee alone, who is the plaintiff 
in the present case. ‘Whereupon, Ram 
Soonduree Dabee brings the present action 
for contribution against the other co-debtors, 
namely, against the son of Shama Kant 
Lahoree, the adopted son of Huro Soonduree 
Dabee, and Huro Soonduree Dabee herself, 
the amount claimed after deducting the 
plaintiff's share being Rs. 1,199-15-7, prin- 
cipal and interest. Both Courts have given 
plaintiff a decree. 


The first objection taken in special appeal 
is that the present suit for«contribution 
ought to have been dismissed, as the plaint 
does not specify the sevéral liabilities of the 
defendants, nor seekg for a separate decree 
as against the several defendants respectively; 
secondly, that the special appellant, Obhoy 
-Kant Lahoree, not being a party either in the 
original suit of Bhyrdb Chunder Chowdhry 
or in the contribution suit brought by 
Tarineo Kant Lahoree, he cannot be liable for 
the plaintiff's claim. The third ground takes 
objection to the principle upon which both 
the Lower Courts have decreed the case, 
namely, making the defendants liable in 
proportion to their respective shares im the 


d "s 


parent Pergunnah~ Mymensingh whereas 
it is -contendeds’in special appeal that the 
defendants were responsible only for that 
portion of the land of which they were in 
wrongful possession. We think there is 
nothing in these grounds to induce us to - 
interfere with the decisions of the Courts 
below. The first ground of objection was 
not taken by Obhoy Kant Lahoree in the 
first Court; his ‘plea in the first Court 
being that he was not liable for any debt 
incurred by his adopting mother, because 
the suit wgs, carried onein her own right, 


y 
| 


and not on his bebalf or for his benefit, and ~ 


also because his adoption was subsequent to 
the decision in the main suit. However, 
olthough this objection was not taken iu 
the first Court, we think there is nothing, 
in it, inasmuch as this suit is foupcontribu- 
tion. Huro Soonduree represented Obhoy 
Kant in the suit brought by.Tarinee Kant, 


and no objection was taken in that case, nor , 


did the plaintiff Huro Soonduree or the 
other co-debtors ask the Court to decide 
upon their separate liabilities. 

On the second point, namely, whether the 
special appellant is liable or not, we find 
that the first Court clearly found that Huro 


Soonduree had represented the estate in the . 


first suit brought by Bbhyrub Chunder, and 
also that her contention in that suit was that 
she inherited the property in dispute from 
her husband, and that she with the other 
defendants in the suit claimed the lands 
under a zemindary title, alleging that those 
lands belonged to the zemindary of Mymen- 
singh, and not to the zemindary of Jaffershye. 
The adopting mother having therefore claimed 
through her husband, and not having carried 
on the suit in her own right, we think that 
the objection that the special appellant can- 
not be held liable for the plaintiff’s claim is 
altogether untenable. 


Then with reference to the principle on 
which the Lower Court has awarded the 
liabilities, we think that the principle is a 
right one ; fof in the original suit, as already 
observed, there was no plea that the lands 
in dispute were in the occupation of the 
answering defendants in any ‘other way but 
under their zemindary title. Therefore, we 
think that the only way in which, the Habili- 
ties of these parties in the contribution suit 
could be awarded was by making each -party 
pay according to the shares they hold in the 
parent zemindary. 


The special appeals ate dismissed with 


costs. £ 
- * 4 
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4 The 22nd May 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert 
P. Collier, and Sir Lawrence Peel. 


. spectment—Onus Probandi. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


Ranee Shornomoyee 
> 4 
versus 


Watson & Co. and others. 


Where a party seeks to turn out another in possession 
of chur land, which plaintiff claims asa part of a mehal 
purchased be him from Government, the suit is in the 
nature of an ejectment suit, and the plaintiff must 


` recover upon the strength of his own title, and not upon 


the weakness of tha of his adversary. It is immaterial 
in such a case to consider whether or not the land is the 
property of the defendant; because, unless it is proved 
to be the property of the plaintiff, the latter is not 
entitled to turn out the former. 


Ir ever there was a clear case, this is one 
which falls within that description. The suit 
is brought to recover 15,000 beegahs of chur 
land to the east of Chilmaree Dara, It is 
claimed by the plaintiff as part of a khas 
mehal purchased by her from the Govern- 
ment of Bengal on the 15th January 1864. 

The defendants are in possession of the 
land, and were found by the Magistrate in a 
proceeding under the Code of Criminal 
Procedure to be in possession. The plaintiff 
seeks to turn them out. The suit is in the 
nature of an ejectment suit, and the plaintiff 
must recover upon the strength of her own 
title, and not upon the weakness of that of 
her adversary. It is immaterial, therefore, 
in this case to consider whether the land is 
the property of the defendants or not, 
because whether it is their property or not, 


‘ unless it is proved to be the property of 


the plaintiff, she is not entitled to turn them 
out; nor is it necessary to congider whether 
it ever was the property of Government or 
not, because uuless the plaintif can make 
out that, being the property of the Govern- 


g ment, the Government conveyed it to her, 


she is not entitled to recover. The question 
depends upon what was sold by Government, 
and what was bought by the plaintiff. The 
certificate of sale.is in these words, signed 


ameet 


* From the judgment of Seton-Karr and Macpher- 
son, JJa in Regular Appeal No. 66 of 1867, decided 
1lth February 1868—9 W. R., 259, 
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by the Collector :—“ I do hereby notify that’ 


“the undermentioned Government khas 
“mehal in the district of Moorshedapad, 
“at a public sale held in the Collectorafe of 
 Moorshedabad under orders of the Board 
“of Revenue, has been purchased on the 
“15th January 1864 by Ranee Shornomoyee,” 
that is the plaintiff, “as sebait of Luckhee 
“Narain Deb Thakoor.” The description 
is: “No. of towjee, 560;” ‘ name of mehal, 
Chur Doomreah Island, Pergunnah Gons,” 
“sudder jumma, Rs. 2,409-13-11.’ That 
is, whatever the plaintiff bought as Chur 
Doomreak Islaud was to be subject to a 
sudder jumma payable to “the Government 
) ob Rs. 2,409. 

It is important to remark that what the 
Government sold and what they professed 
to convey by the certificate was a khas 
| mebal. The question is whether the khas 
| mehal which the Government sold included 
the 15,000 beegahs which the plaintitf claims 
in this suit. It was necessary to go into 
evidence to show of what the khas mehal 
*“ Chur Doomreah Island, towjee No. 560.” 
mentioned in the certificate of sale, consisted. 

Going then into the evidence, we find 
that in the agreement which the plaintiff 
signed for the purchase of the estate (page 8 
of the second supplemental record, No. 11) 
the land is described in the same way as it 
is in the certificate of sale, but with this 
addition, viz., that the quantity of land is 
stated to be beegahs 10,377-10-2. Now 
it is not disputed that the plaintiff has got 
as much as 10,377 beegahs; but she claims 
to have 15,000 beegahs to the east of 
Chilmaree Dara in addition as included in 
her purchase. It would require very strong 
and very clear evidence to satisfy the minds 
of a Court of Justice that, under a 
description of an estate said to contain 
i0,877 odd beegahs of land, the Govern- 
ment officers were so negligent of their duty 
as to sell, and the plaintiff so fortunate as 
to purchase, 25,000 beegahs, more than 
double the quantity expressed. Ifthe plaintiff 
could satisfy us that she did buy, and that the 
Government did sell, and had the right to sell, 
that quantity, she would make out her case. 

Now, the way in which the plaintif 
attempted to make oug that she did purchase 
the 15,000 beegahs of land claimed is this. 
It is said that the number of the towjee is 
described as 560, and that the survey map of 
1853 includes the whole of the land claimed 
as the 15,000 beegahs, and that at the foot 
of the map there is an entry “No. of the 
towjee 306 of the former resumption, and 
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No. 560 of the present :’ consequently it 
is said that the lot sold to the plaintiff being 
No4560 in the towjee included the whole «of 
the land claimed, and that it cannot becutdown 
by showing that in the agreement signed by 
the plaintiff she admitted that what she 
purchased was 10,377 beeguhs odd. 

But let us see whether the entry in the map 
shows that No. 560 of the towjee at the date 
of the conveyance on the 5th February 1864 
did include the 15,000 begahs of land claimed. 
Assuming for the sake of argument that 
No. 560 of the towjee in 1853 did include 
the land claimed, it does not necessarily 
follow that No. 560 of the towjeeeon the Sth 
February 1864, when the certificate was 
signed, also included it, 

Now, in order to see what was included in 
the certificate of sale as Chur Doomreah 
Tsland, we must refer to the proceedings which 
took place before Mr. Octavius Toogood, the 
Officiating Deputy Collector of Zillah Moor- 
shedabad, on the 80th January 1856. He 
says :—“ It is evident from a perusal of the 
‘papers of the settlement record of Chur 
‘¢Doomreah resumed by the Government, 
“comprised within Pergunnah Goas, that, 
“from the investigation held by the former 
‘‘ Collector of this district, it was found that 
“ 95,000 beegahs of land having been thrown 
“up in the vicinity of Doomresh, by the 
“rivers Pudma and Mohanunda, were held 
“possession of by Rajah Oodwund Singh, 
“the zemindar of Hoodda Anyepore, when 
* the said Collector, in conformity with the 
‘‘ directions of the members of the Sudder 
“ Board, dated the 24th January 1826 A.D., 
“ preferred a claim to the said lands on behalf 
“ of Government under Regulation IT of 1819. 
“Upon which an itlanamah having been 
‘‘served on the possessor, defendant, calling 
“upon him to adduce evideuce, and the said 
“defendant having produced his docu- 
“mentary evidence, &e, the claim of the 
‘Government was dismissed gn the 26th 
* September 1828, and the papers of the 
“ record forwarded to the said Board. Sub- 
“sequently the duties of the Revenue Board 
“having become Mschargeable by the 
“ Revenue Commissioner, the Revenue Com- 
‘missioner dissatisfied with the decision of 
“the said Collector, «preferred an appeal 
“therefrom to the Court of the Special 
“ Commissioner‘at Calcutta. Whereupon the 
“said Special Commissioner having found 
“ that out of the lands in dispute, beegahs 
“6,728, all around which the rivers Pudma 
“and Mohanunda flow, were regarded as new 
“ acoretions under the designation of jazeera, 


“reversed the decree of the Colléctor, and 
“oave a decree in fhvor of Government, 
“í forwarding the resumption decree to the 
“ Commissioner of Revenue.’ Frem this 
it appears to have been found that, out of the 
lands in dispute, 6,723 beegahs formed an, 
island, which, under Regulation XI of 1828, 
belonged to the Government. It then .went 
on to show that 6,179 beegahs of the said 
land were settled in ijara or lease to 
Mr. Dalrymple, at an annual jumma of 2,294 
rupees, for a term of ten years, and that 
before the, expiration of the said term, 
Mr. Abererdmbie, the Collector, went into the 
mofussil, and that he then found that a por- 
tion of the lands which had existed at the 
time of the lease to Mr. Dalrymple were 
diluviated; that new accretions had formed, 
and that some portion had been saptled with 
ryots. It goes ou thus :—* The former 
“ijaradar (that is Mr. Dalrymple) having 
“been desirous of entering into an ifara 
“settlement at the old rate, a report was 
“submitted to the said Commissioner, asking 
“for specific directions as to whether a 
“settlement of the said mehal should be 
“entered into with the former ijaradar at 
“the old rate, or whether a settlement 
“thereof should be made after making a 
“fresh measurement and assessment of 
“yent. In reply thereto the said gentleman 
“forwarded a letter, No. 50 of the 18th 
“December 1854,° directing a fresh 
“ measurement and jummabundee (reni-roll) 
“to be made, and the said Collector, accord- 
“ingly, with the sanction of the Commis- 
“ sioner, conveyed in his letter of the 27th’ 
“ January 1855, appointed Bissonath Dutt, 
“ameen, together .with a molhurrir, to 
“make a fresh measurement and jumma- 
* bundee.” 


There was an express direction that the 
land to the east of the Chilmaree Dara was 
not to be measured or included in the ijara. 
It appears that the ameen subsequently 
measured the mehal andf ound it to contain 
11,881 beegahks odd, including waste, land 
under water, roads, &c., and that a fresh 
ara settlement was entered into with 
Mr. Dalrymple, the former ijaradar, for a term 
of ten years, cOmmencing from the lst of* 
May 1855, at an annual’ rental of 
Rs, 2,409-13-11, 

It is perfectly clear from the proceeding 
referred to that the ijara to Mr. Dalrymple, 
which was to commence from the lst of 
May 1855, did not inelugle the land to the 
east of the Chilmaree Dara. It is also clear 


| ° 


` 


D 


1873.] Civil 


THE WEEKLY REPORTER, 


Rulings. 213 





from the plaintiff's own petitions and from 
her plaint that she never considered that she 
had purchased anything more than what was 
included in Mr. Dalrymple’s ijara. 


In the petition which the plaintiff 
presented to the Collector after the expiration 
of My. Dalrymple’s second ijara, she says, by 
her agent, “I purchased the above melial,” 
that is, the mebal called Chur Jazeera 
Doomreah, “on behalf of the above-named 
thakoor,” that is the idol, “in the month of 
“ Pous- 1270 B.S., and I did not receive 
“ possession thereof till the 80t April 1865, 
“on account of the ijara settlement of 
“Mr. Dalrymple. On the expiry of the term 
‘tof this settlement I prafed for possession.” 
She never thought of claiming possession of 
anything until Mr. Dalrymple’s ijara came 
to an end, and then she thought her title had 
accrued to receive possession of the land 
included in the ijara to Mr. Dalrymple. 
Then, again, in the petition presented under 
Section 318 of the Criminal Procedure Code, 
the plaintiff, by her agent, said, “ Mr. James 
‘Dalrymple took a conditional ijara of the 
“said mehal from the Collectorate of this 
“ zillah on the part of Government.” ‘There, 
again, showing that what she was seeking 
to recover was the mehal of which 
Mr. Dalrymple took an ijara. 


Then in the, plaint she says :-—** The 
“Tsland Chur Doomreah, a Government khas 
“ mehal, recorded No. 560 in the rent-roll of 
“ the collectorate of this city of Moorsheda- 
“bad, was purchased by me at a Government 
“sale on the 15th January of the year 1884, 
“in the capacity of a sebait of the aforesaid 
‘idol, and I have obtained the bynamah 
“ (certificate of sale). The Government 
“concluded successive temporary farming 
“settlements of the said mehal with 
“Mr. Dalrymple. The term of the farming 

“lease expired on the 30th of April in the 
“year 1865. I held the proprietary right 
‘from the date of my auctiou-purchase up to 
* the expiration of the ijara Iq@se, and on the 


- “expiry of the term of the ijarah lease I 


“ obtained khas possession through the nazi 
.“ and ameen under orders of the Collector of 


e * this district.” . 


It is clear that the Government merely 
intended to sell, and that the plaistiff intended 
to purchase, the khas mebal which was held by 
Mr. Dalrymple under the ijara, and that on 
the measurement of the lands included in 
the ijara those te the east of the Chilmaree 
Data were expressly directed to be excluded. 


| 


“in the said island.” 


S è 
The plaintiff can have no title to those lands 
whether they belonged to Government or to 
the defendants. The authorities which Rave 
been cited are not applicable to the facts of 
this case. The plaintiff has made out no 
title to the land which she has claimed. 


It is said that the question was never 
raised on the pleadings, but it is clearly 
raised, not only in the pleadings, but in the 
issues. In the written statement of the 
defendants, Robert Watson & Co., at page 3, 
paragraphs 2 and 3, the question appears 
to be raised distinctly. They say:—*“ As 
“to the’ claim to obtaia possession of 
“about 15,000 beegahs of land lying within 
“the boundaries specified in the thak map 
“of the year 1853, on the allegation that 
“the said lands are jazeera (island) Chur 
“ Doomrerh ; these lands are not included 
The same defence was 
also set up in the written statement of 
Messrs. Jardine Skinner & Co. in the third 
and fourth paragraphs at page 5. 


There was also a distinct issue whether 
the 15,000 beegahs were part of the jazeera, 
and whether the plaintiff, in virtue of her 
auction-purchase, could claim and obtain pos- 
session of the disputed land or not. The 
defence set up was thatthe plaintiff, by virtue 
of her auction-purchase, was not entitled to 
the 15,000 beegahs, and distinct issues were 
raised as to whether she was entitled to them 
or not. The High Court came to tlhe con- 
clusion that she was not entitled, that she 
never intended to purchase,and never did pur- 
chase, and that the Government never intend- 
ed to sell, and never did sell, to the plaintiff 
any portion of the 15,000 beegahs to the 
east of the Chilmaree Dara, 


Their Lordships entirely concur in the 
opinion of the High Court. It is not neces- 
sary to go into all the reasons expressed in 
the judgment of Mr. Justice Seton-Karr, 
which have, been commented upon in the 
argument at the bar, but their Lordships 
concur entirely in the opinion at which the 
learned Judges arrived, namely, that the 
plaintiff, by reason of her purchase, never 
gota title to the 15,000 beegahs which she 


i 


claims on the east of the sota. 2 


Under these circumstances, their Lordships 
will humbiy recommend Her Majesty to 
affirm the decision of the High Court, with 
the costs of this appeal. 
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À The 29th May 1873. . , of the Civil Court of Patna decided in favor 
of the claim of the widow. ‘There was an 
Present : appeal to the Sudder Dewanny Adawlut, but _ 
Sir Mmes W. Colvile, Sir Barnes Peacock, | no decision was given by that Coust upon 


Sir Montague E. Smith, Sir Robert 


P. Collier, and Sir Lawrence Peel. 


Mahomedan Law—~Divorce—Marriage— 
Evidence. 


On Appeal from the Sudder Dewanny 
Adawlut of Calcutta.” 


Khajab Gouhur Ali Khan 


r VETSUS (9 


Khajah Abmed Khan. ` 


Although writing is not necessary to the validity of 
a divorce under Mahomedan law, yet where a divorce 
takes place between persons of rank and property, and 
where valuable rights depend upon the marriage, and 
are affected by the divorce, the parties, for their own 
security, may be expected to have some document afford- 
ing satisfactory evidence of what they have done. 
f a Cazee was present at a marriage which is disputed 
with a show of probability, he should be called asa 
witness when the marriage is to be proved. 


THis is an appeal in a suit originally 
brought in the Civil Court of the City of 
Patna by the present appellant, Khajah 
Gouhur Ali Khan, who was the nephew and 
one of the heirs of Mahomed Ibrahim Khan. 

The suit was brought by him as one of 
the heirs, together with a lady Fatima- 
toonissa, who was the mother of Mahomed 
Ibrahim Khan, against Khudijah Begum, 
who claimed to be the widow of the deceased 
Mahomed Ibrahim Khan. After his death 
she, claiming as his widow, obtained, in a 
summary suit brought in the Civil ‘Court 
at Patna, possession of one-fourth of his 
property, under the provisions of Regulation 
XIX of 1841. It appears that there was 
an appeal in that summary suit to the Sudder 
Court, which affirmed the order. 

The present suif was brought in regular 
form to set aside those summary orders and 
to obtain possession of the one-fourth of 
the property which Khudijah Begum had 
retained under them, fipon the allegation 
that she had been divorced by Ibrahim 
Khan ; and the only question raised which 
it is now necessary for their Lordships to 
consider ig whether Khudijah Begum was 
divorced or not, It*was alleged by the 
mother and the nephew that a divorce had 
taken place in the year 1845. The Judge 





* From the judgment of Colvin, Sconce, and Torrens, 
Judges of the late Sudder Dewanny Adawlut, in Regular 
Appeal, No. 236 of 1855, decided 2nd December 1857,— 
S. D. A. Reports for 1857, page 1861, 
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the present issue. It appears that in a 
former suit, where the legitimacy of Khajah 
Gouhur Ali Khan, as the nephew of Maho- 
med Ibrahim Khan, was in issue, a decision 
had been given against his being the legiti- 
mate nephew; and the Sudder Dewanny 
Adawlurt, on the appeal to them in this suit, 
affirmed the decision of the Judge of the 
Civil Court, of Patna, ngt upon the ground 
upon which he had decided, but on the 
sround that the appellant had not proved 
himself to be the legitimate nephew. 

The case, therefore, comes before their 
| Lordships substantially on appeal from the 
| decision of the Civil Court Jugge. The 
question is entirely one of fact, aud their 
Lordships are unable to come to the conelu- 
sion that the Judge of the “Civil Court of 
Patna was wrong in holding that the divorce 
was not proved. The claimant was the wife 
of Mahomed Ibrahim Khan. She had been 
married a considerable number of years to 
him, but undoubtedly there had been a 
separation as early as the year 1827, and in 
that year suits had been brought both by the 
husband and thewife. The husband brought 
a suit in the nature of a suit for restoration 
of marital rights against the wife; and she 
brought a suit against him to recover her 
dower, or so much of her dower as was 
prompt ; and in both these suits, which were 
continued about five years in the Courts, 
deerees were given for the plaintiffs ; one in 
the year 1831, and the other in the following 
year, 1832; that is, the husband obtained a 
decree for the restitution of conjugal rights, 
and the wife obtained a decree for the share 
of her dower which was prompt. It seems 
that from 1832 dowa to 1845, no steps were 
taken to enforce the decrees on either side. 
There is no evidence as to the terms upon 
which the husband and wife were living in 
that interval of time, but it would seem that 
they were liviig apart. a 

In July 1855 both parties presented 
petitions in their respective suits, praying 


that satisfaction might be entered upon the 


decrees, The petitions alleged that they 
‘had compromised the suits, and desired to 
abandon apy rights that they might 
respeciively have under their decrees. 
Those petitions clearly indicate that, up to 
that time, no divorea bad taken place. 
Although there had ie a separation, 
although these decrees had been obtained 
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and the partiés bad lived separately, yet no 
dissolution of the mfarriage by divorce had 
at that time taken place. Indeed, it is not 
contended on the part of the appellant that 
n divorce had then been effected, but it is 
said that a short time afterwards Mahomed 
Ibrahim Khan went to the house of his wife, 
and that there was a formal divorce, or the 
commencement of a formal divorce; that 
words of divorce were then spoken by him 
and assented to by her, and that this formal 
divorce was repeated on two other ocensions, 
at intervals of a month between each formal 
act. 


The question is, whether their Lordships 
can rely upon the evidenge of the witnesses 
who say that such a transaction took place. 
The same witnesses who are called to prove 
the div@ree assert that, shortly after this 
alleged divorce, Khudijah Begum married a 
Mahomedan of wealth and rank of the name 
of Mahomed Hossein, and lived with him 
openly in the city of Patna. The plaintiff 
asserts not only the divorce, but the second 
marriage,—that the second marringe took 
place in the lifetime of Mahomed Ibrahim 
Khan, and shortly after the divorce. 


Now, it is to be observed in the first place, 
that there is no writing whatever produced 
to prove that the divorce took place, or to 
corroborate the statement of the witnesses. 
It is quite true that writing is not necessary 
to the legal validity of a divorce under 
Mahomedan law, but where a divorce takes 
place, as in this case, between persons of 
yank and property, and where valuable 
rights depend upon the marriage and are 
affected by the divoree, one would certainly 
expect that the parties, for their own 
security, would have had some document 
which should afford satisfactory evidence of 
what they had done. In the suit for 
restitution of conjugal rights, Mahomed 
Ibrahim Khan himself spoke of the necessity 
of such a document when the wife alleged 
that he had before that suit divorced her, 


‘which shows that in hig contemplation 


(although he was wrong in supposing that 
it was necessary) it might be expected that 


` amongst ‘persons in bis position such a 


document would have ` been executed. 
However, there is no such document ; there is 
no writing whatever referring-go the divorce, 
and therefore the case depends entirely upon 
the credit to be given to the witnesses who 
sry that they were present during the 
transaction, ande@vlo also say tliat they were 
present at the second marriage. Of course, 
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if the second marriage during the lifetime “of 
Mahomed Ibrahim Khan had been satisfac- 
torily proved, it would of itself ei deat 
cogent evidence of the fact of the dtVorce, 
but that marriage is even less satisfactorily 
proved than the divorce itself. The 
witnesses who deposed to both transactions 
being the same, the divorce derives no 
substantial confirmation from the evidence 
which has been given of the subsequent 
marriage. 


The Judge of the Civil Court of Patna 
heard these witnesses. They were all 
examined in his presence, gnd it is impossible 
not to cdnsider that the Judge who hears 
the witnesses is really the best person, and 
very often the only person, who can judge 
of the credit to be given to them, because 
he not only hears what they have to say, 
but he observes the manner in which they 
say it. He is also much more conversant 
with the general position of the persons who 
come before him than any Court of appeal 
can be. What he says of the witnesses is 
that their depositions are unworthy of any 
credit. He further says that, with the 
exception of one or two, the whole were 
illiterate and low people, and they certainly 
seem to be so. 


Theu, on which side is the balance of 
probabilities? The case on the part,of the 
appellant is that this lady, in the lifetime of 
her first husband, married and lived with 
Mahomed Hossein in the City of Patna, 
and one or two of the witnesses, when asked 
how they knew it, say that it was impossible 
for a man of the rank and wealth of Mahomed 
Hossein to be married without the people 
in the city of Patna knowing it. If this be 
so, it certainly seems a most improbable 
circumstance that Mahomed Hossein, a 
gentleman of position in Patna, should have 
allowed his wife to come forward in the Court 
of Patna and claim a share of the estate of 
Mahomed ibrahim Khan, upon the assump- 
tion that she was his lawful wife down to 
the time of his @eath. That is, in their 
Lordships’ view, a very strong improbability. 

Then, with regard to dower; if she had 
been divorced she would have been entitled 
to her dower, not only to the prompt dower 
but to the whole of it; but she neither sned 
for her dower, nor is there any arrangement 
satisfactorily proved with regard to her 
remission of it. oe 

One or two witnesses say that she did, 
behind the curtain, use the words that she 
had remitted the dower, but only one or two 
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‘of the witnesses venture to say that, and it 
does seem ineredible that, if she was entitled 
to a urge dower, she should have given it 
up without the husband obtaining from her 


some writing or other authentic evidence of | The Hon’ble Sir Richard Couch, Kt., Chief 


her having so released it, particularly as she 
had once before sued for the prompt dower 
and had obtained a decree, and that suit was 
very formally compromised by the petition 
to which reference has already been made, 

There is an improbability referred to by 
the Judge of the Civil Court with regard to 
the ceremony alleged to have taken place on 
the second marrigge. It appears hat the 
lady was of the Soonee school, and*Mahomed 
Hossein of the Sheeah, and the Judge says 
what appears to be well founded, viz., that 
the ceremony would usually be according 
to the school to which the husband belonged. 
In this case it was the other way. That is 
an improbability, and it may be that these 
witnesses, who, many of them, were ignorant 
persons, were not aware, when they gave 
their evidence, that it would be open to the 
observation that if was an improbable story 
they told. 

It is to be observed that, according to 
some witnesses, the Cazee was present at 
the second marriage. If this be true, the 
Cazee should have been called as a witness; 


but he was not examined, nor his absence 


accounted for. | 

Their Lordships think if unnecessary to 
go at any detail into the evidence. They 
see no reason for coming to a different 
conclusion from that at which the Judge of 
the Civil Court at Patna bas arrived, and 
they do not feel justified in saying that he is 
wrong when he has recorded that the 
witnesses who esme before him were, in- his 
opinion, unworthy of credit. If they are 
unworthy of credit, as the whole case depends 
upon their testimony, and the onus is upon 
the plaintiff to prove the divorce which he 
alleges, the case necessarily fails. . 

Although, in their Lordships’ view, the 
decree of the Sudder Court ought to be 
affirmed, their opinion proceeds upon the |, 
ground on which the Civil Judge of Patna 
dismissed the suit, and not upon that on which 
the Sudder Court affirmed his decision. The 
affirmance of this decree will not, therefore, 
prejudice the status of the appellant as the 
nephew of Mahomed Ibrahim Khan. 

Their Lordships will humbly advise Her 
Majesty to affirm the judgment of the Sudder 
Dewanny Adawlut, which Is the judgment 
appealed from, and to dismiss this appeal 
with costs. 


The 7th June 1873. 


Present: 


Justice, and the Hon’ble F. A. Glover, 
Judge. 


Preemption—Purchase-Money. 


Case No. 1231 of 1872. 
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Special Apppal from a décision passed by 
the Subordinate Judge of Chittagong, 
dated the 27th {fay 1872, affirming a 
decision of the Moonsiff of KUIAGA ee, 
dated the 18th July 1871, 


Buksha Ali (Plaintif) Appellant, 
h 
VETSUS 
Tofer Ali (Defendant) Respondent. 


Baboo Aukhil Chunder Sen for 
Appellant. 


Baboo Mohinee Mohun Roy for 
_ Respondent. 


A party, who, through execution proceedings, obtains 
possession of land which is bound by a right of pre- 


emption, ought to- have the benefit of the purchase- ` 


money which the preemptor is to pay. 
In order to give a right of preemption, the sale must 
be complete, 


Couch, C.J.—Tuis suit was brought by 
the plaintiff to enforce a right of preemption 
to certain property, and the Moonsiff found, 
on the issue relating to it, that the plaintiff 
had observed the necessary preliminaries and 
offered the consideration money as required 


by law ; but, u ee the fourth issue, he found 


that one Hisam8oddeen ought to be considered 
the righiful owner of the land of which the 
plaintiff claimed to be the preemptor ; that 


Hisamooddeen was in possession, and that ` 


being the case, the plaintiff could not obtain 
a kobalah from Tofer Ali, defendant. 

On appealefrom this decision the Sub- 
ordinate Judge decided against the plaintiff, 
affirming the Moonsiff’s decree: «nd an 
application being made to him for a review, 
he again decided against the plaintiff upon 
the ground that Hisamooddeen appeared. to 
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have substituted himself in an execution ease 
against the vendor,*and to have obtained 
possession of the land from the plaintiff 
beforeghe suit was instituted. He found also 
that the sale by Kaloo to Tofer Ali was made 
upon a condition that the vendor was to have 
an imám of the land from the purchaser, 
which was not given, and the parties rescinded 
the contract, 

From this decigion there is a special appeal. 


There are two objections ta the plaintiff’s 
recovering in this suit. One appears in the 
judgment of the Moonsiff. It eppears in his 
finding, which is adopted by the Judge, that 
the person who was in possession of the land 
and obtained it through some ‘execution 
proceedings, was not made a defendant in the 
suit, Assuming that there isa right of pre- 
emptionsvhich binds theland in his possession, 
he ought to have the benefit of the purchase- 
money which fhe preemptor would have to 
pay. Ifhe is to lose the land, he ought to 
get that which would have to be paid for it. 
It would be most unjust to allow the vendor 
to receive the purchase-money. That would 
de one objection to the plaintiff’s having a 
decree in this suit, 


But further, the contract appears to have 
been made subject toa condition, and that 
not having been performed, the sale did not 
become a complete one. In order to give a 
right of preemption, the sale must be 
complete. There must be, as is. said, an 
entire cessation of right on the part of the 
vendor. In this case, there was notan entire 
cessation of right. Until the condition 
was performed, the vendor retained” his 
right to the property. He was not bound 
to part with if until then. It would 
seem that the parties, knowing that the 
condition could not be performed, rescinded 
the contract before the expiration of the time 
fixed for performing it. But that is a 
diferent case from the one alluded to in the 
Hidayah, where the contract being complete, 
, and the vendor having entirely parted with 
‘his right, the vendor end purchaser 
sibsequently agree to treat the contract as 
rescinded, and the vendor is to take back the 
property. It may well be that they cannot, 
by making what is in facta new contract of 
resale, defeat the right of preemption. 


In this case there had not been a complete 
sale. The vendor had not parted with his 
entire right in the property.’ We think, 
therefore, that the decision of the Lower 


Courts is right, and the appeal must be 
dismissed with costs, 
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j Present : 


Sir James W. Colvile, Sir Barnes P acock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Mohunis— Muths— Endowments—Tirpuntal— 
Benares. 


On Appeal from the High Court of Judi- 
cature at Agra, N. W. P. Bengal, 
Kashi Bashi Ramling Swamee 


° Chitumbernath Koomar Swamee, 


VE'TSUS @ 


The mohunt of the muth at Tirpuntal, Zillah 
Tanjore, in the Madras Presidency, sued the mohunt of 
the muth at Benares in the Civil Court of ` Zillah 
Benares, for the right to manage as proprietor the muth 
and chuttur affairs at Benares and the temple of Sri 
Kedareshur, and to recover property belonging thereto, 
and to have an account of receipts and disbursements 
relative to the same: such relief being claimed by 
virtue of his proprietary right as mohunt and guddee~ 
nasheen of the head-quarters muth at Tirpuntal, under 
whose jurisdiction and power the chuttur institution 
at Benares had continued from time immemorial. Tho 
defendant denied plaintiff's claim to the immoveable pro- 
perty and endowment which he represented as acquired 
by his ancestors, the mohunt’s guddee-nasheensat Benares, 
and himself. He denied that he was an agent, and 
claimed to be the real proprietor in possession and 
occupation by right of succession to his ancestors, 

The first Court decreed plaintiff's claim. The High Court 
modified the decree, giving plaintiff possession of certain 
chutturs and gardens built or purchased out of funds 
remitted from Madras, and declaring him entitled to an 
account of a sum admitted to have been remitted from 
Tirpuntal, but holding that he had failed to make out pos- 
session of the muth, temple, or other property : - 

Hep that the original foundation having been admit- 
tedly at Benares, which is the holy place, and the object 
having been to afford, to persons either resident in the 
south of India or making pilgrimage to Benares, facilities 
for worship and religious duties there, raised a presump- 
tion that the establishment at Tirpuntal was subordinate 
to that at Benares. And that it was not shown that any 
change had been effected in the original constitution of 
the community. 

Herp that the nature of the relations between the 
muths at Tirpuntal and Benares was that the former 
fed the establishment at the latter, the object of which 
was to afford facilities to pilgrims and others wishing to 
pay their devotions at Benares. The result was that 
the establishment at Tirpuntal collected alms and 
remitted them to Bgnares, producing complicated 
exchange transactions between the two establishments. 

HELD that plaintiff ieee to establish : either that 
he was the proprietor of the property at Benares, or that 
defendant was his mere agent, and that the High Court 
was right in limiting the relief to what was included in 
its decree, 


THis appeal has come before their Lord- 
ships ex parte. This is a disadvantage in 
every case, and it might be peculiarly sò in 
one like the present, in «which questions are 
raised the determination whereof depends, 
not so much upon the general law of 
property, as upon the rules—whether defined 
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‘by writing, or to be inferred from evidence 
of long usage—that regulate a particular 
religjous community. Had their Lordships 
thought there was any real difficulty in the 
case, they would have taken time to consider 
their judgment, and would have gone care- 
fully over the evidence contained in this 
voluminous record before they decided in 
favor of the appellant ; but for the reasons 
which I am about to state, they are clearly of 
opinion that he has failed to make a sufficient 
ease for disturbing the decree against which 
he has brought this appeal. 

The appellant being the mohundé of the 
muth at Tirpuntal sued the mohuant of the 
muth at Benares in the Civil Court of that 
Zillah, his claim, as stated in the plaint, 
being the right to manage and superintend as 
proprietor the muth and chuttur affairs at 
Benares, and also to manage and superintend 
the temple of Sri Kedareshur, to recover 
certain moveable and immoveable property 
belonging to the said muth, chuttur, and 
temple, and to have an account of the 
receipts and disbursements relative to the 
said temple and chuttur, and the landed 
property claimed from the 15th of October 
1864 up to the date of suit, together with 
subsequent profits and proceeds ; such relief 
being claimed by virtue of his proprietary 
right as mohunt and guddee-nasheen of the 
“head-quarters muth of Tirpuntal, Zillah 
“ Tanjore, in the Madras Presidency, under 
e whose jurisdiction and power the chuttur 
-* institution at Benares, &c., had continued 
“ from time immemorial, by removal of the 
possession aud superintendence of the 
“ defendant, who had been acting as agent.” 

The plaint further stated that the particu- 
Jar cause of action arose on the disobedience 
of the defendant, on the mismanagement of 
the affairs entrusted to him, on the non- 
submission of the accounts contrary to a 
practice of old standing, on his acting unlaw- 
fully and dishonestly and inconsistently with 
the dignity of the muth, and on.the assertion 
of his right to possession as proprietor of the 
chuttur, &e., at Benares, ns eppeared from a 
petition which he had “filed in the criminal 
proceedings. 

The written statement of the plaintiff 
somewhat amplified the case made by the 
plaint, and stated that “by the aid of the 
‘ Rajahs of the Deccan, the custom of 
“ establishment of chutturs or charitable 
“ institutions by the Tirpuntal Kashi muth 
‘in various parts of India has existed for a 
“ very long time. The proprietor or the 
‘installed person always remains at the 


“ Kashi muth in Tirpuntal, which. is the 
‘“head-quarters. His duty has been to carry 
“on- the business of all other places by 
“appointing agents to send money for 
“necessary expenses to every one of the 
* chutturs, and to test and keep a watch over 
the account of every kind of income 
“(including the money sent by himself) 
« derivable from the moveable and immoveable 
“ properties appertaining to the muth, chuttur, 
“temple, &c., jn each of those places, as well 
“os other matters appertaining thereto. For 
“ Benares algo, where the, foundation of a 
“chuttur was first laid, agents have succes- 
“sively been appointed for a long time; and 
“it ig now unnecessary to mention all the 
“agents or managers nominated during the 
“ period of several centuries back.” ` ‘The 
plaintiff then states certain changeg,in what 
he calls the agency, and what on the other 
side is called the succession of the mohunts 
at the establishment at Benires, and then 
proceeds to state the non-render of the 
accounts, and the acts of fuilure of duty by 
the defendant as his agent. 

The written statement of the defendant, 
after stating that the plaintiff was wrong in 
claiming as his property the immoveable 
property and the estate situated in the chuttur 
(sacred place), and the endowed property, 
contains the following passage :—“ Those 
“properties were acquired by and belong to 
“the mohunts guddee-nasheens at Benares, 
“the ancestors of the defendant, and the 
“defendant himself.. He holds deeds and 
“documents of Courts in proof of this.” 
“The defendant is not an agent or manager : 
“ he is the real proprietor and guddee-nasheen, 
“and in possession and occupation by right 
“of succession ‘to his ancestors.” It them 
states certain facts as to the original 
foundation of these religious establishments, 
which:seem to be admitted by both parties, 
and which will be considered thereafter. 

Upon the case thus raised between the 
parties the Judge at Benares framed three 
issues. The first issue, which was as to the - 

e - @ . e A : 
question of limitation, it will be unnecessary 
to consider, since it is now out of the case. 
The second issue was, “ Who is the proprietor 
of the property „situate in Benares ?” and ` 
the third was, “ Whether the defendant was 
the agent of the plaintiff or not?” The 
Judge of fi»st instance, who tried the 
case, decided the two last-issues in favor of 
the plaintiff, and gave him a decree for all 
that he claimed. The defendant then 
appealed to the High Courteand that Court 
modifivd the decree of the Judge below. 
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Their decree found that the plaintiff was 
entitled to the ‘possession of certain 
chutturms and gardens, which, though situate 
at Benares, had, as the defendant had 
admitted, been builf or purchased out of 
funds remitted from Madras ; and accordingly 
decreed the possession of those properties to 
him: It also found him entitled to have an 
account of the expenditure of the sum of 
Rs. 45,777, which was admftted to have been 
remitted from Tirpuntal to ,the defendant 
since October 1864, and “ to have an account 
of all rents and profits received from the 
“chutturs and garden land aforesaid from 
“that date ;”? but it held that he had failed 
to make out that he was ae to possession 
of the muth and temple at Benares, or of 
any, property other than that of which 
possessign was thereby decreed to him. 

Against that decree the present appeal is 
brought, and, there being no cross-appeal, the 
question is reduced to this—whether the 
High Court was right in limiting the relief 
given to the plaintiff to that just stated, or 
whether they ought to have gone on further 
and to have decreed that he was entitled to 
the possession of the whole of the property 
claimed, and, as an incident or a step to that 
relief, to the removal of the defendant from 
the office of mohunt at Benares. 

It is admitted by both parties that the 
community 
was at Benares, that it took place some 300 
years ago, that 150 years afterwards the 
establishment at Tirpuntal was set up, and 
that from that time the two were in commu- 
nication together; but the dispute between 
them is whether the mohunt of Benares was 
in any sense the agent of the mohunt 
of Tirpuntal, or in any and what degree 
inferior to him and subject to his orders. 
Of the constitution of the original foundation, 
or of the terms upon which it was set up at 
Benares, there is really no evidence what- 
ever. Nor is it shown by any direct 
evidence what alteration was introduced into 


the constitution of the community at the 


time at which the migration from Benares of 
part of the community to Tirpuntal in 


, Tanjore took place, or what was then settled 


as to the relation of the two mohunts. 
What proof there may be on these points, is 
left to be collected from the voluminous 
correspondence which has beés filed in the 
cause, aud from the acts of the parties on the 
occasion of the different changes in the office 
of mohunt at the one place or the other. 
‘The undisputed facts that the original 
foundation was at Benares, that Benares is 
t 
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the holy place, and that the object of the 
foundation was to afford to persons, either 
resident in the south of Indiaf or 
making pilgrimage to Benares, facilities for 
carrying on their worship and performing 
their religious duties there, seem to their 
Lordships to raise a presumption that the 
establishment at Tirpuntal was subordinate 
to that at Benares, rather than that the 
ancient foundation became subordinate to 
that at Tirpuntal. Such a presumption may 
no doubt be rebutted by evidence of the 
facts, but the question is whether there is in 
this case sufficient evidence to rebut it. It 
may be here observed that the persons who 
form this community appear to be more or 
less connected with establishments in places 
other than Benares and Tirpuntal, and 
particularly with one in the south of India, 
which was the place of residence of the 
person termed the gooroo, the history of 
whose interference on the occasion of one of 
the elections has some bearing on the direct 
questions raised in this cause, 

It is further to be observed that, even if 
the story of the plaintiff as to the first 
establishment of the muth at Tirpuntal were 
correct, it would by no means follow, in the 
absence of evidence to that effect, that the 
mohunt who migrated from Benares to 
Tirpuntal had power to alter the original 
constitution of the community, or to say that 
Tirpuntal should thenceforward be its head- 
quarters, and that the person in possession 
of the foundation at Benares should be the 
inferior, or mere agent of the mohunt at 
Tirpuntal. The change, and the authority 
by which it was effected, should have been 
distinctly proved. But of what facts is 
proof really to be gathered from the corre- 
spondence ? 

The correspondence set out in the record 
begins in 1843. At that time one Soke 
Ling was the mohunt at Tirpuntal, and the 
earliest letters relate to the appointment of a 
mohunt at Benares in the room of one 
Ayarub, deceased. The person appointed 
was Saminada; the respondent being then 
appointed to the secohd rank in the muth,— 
and, on the death of Saminada in 1846, he 
became mohunt of the Benares muth, Tt 
certainly appears that Soke Ling, being the 
elder man, and possibly the person whose 
disciple the respondent had been, was 
regarded with a high degree of reverence 
and respect by the respondent, and that the 
letters which were addressed by him to 
Soke Ling were rather the letters of an 
inferior to a superior than the letters of one 
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upon equal terms with hiscorrespondent. But 
, Soke Ling fell ill, and wished for the appoint- 
men of a successor ; and it results, in their 
Lordships’ ‘opinion, from the correspondence, 
that the successor, whose name was Gunput, 
was appointed by Soke Ling with the con- 
currence of the respondent, the then mohunt 
at Benares, and that that concurrence was 
treated as essential to the validity of the 
appointment, And when Soke Ling died 
and Gunput became the mohunt actually in 
possession of Tirpuntal, the character of the 
correspondence is very much changed. The 
character it thep assumes is tbat of a 
correspondence between a mohuntat*Tirpuntal 
who felt himself to be in some degree the 
inferior of the mohunt at Benares, looking 
up to him and seeking instructions. from him, 
much as the respondent had previously 
sought instructions from Soke Ling. Again, 
Gunput’s reign was a short one, and when 
he died, the present appellant, then a young 
man of about 2], was appointed; and it is 
perfectly clear from all that preceded and 
accompanied that appointment that the 
respondent, as the mohunt at Benares, was 
looked toas the person whose concurrence 
was necessary, and whose advice in all the 
difficulties attending that appointment was 
sought, and that for several years after 
Ramling got into possession, he looked to 
the mohunt of Benares rather as his superior 
than (as is represented by the plaint) as his 
agent and a person simply subordinate to 
him. There were great difficulties at the 
time of that election, because a third party, 
the gooroo, came in and set up's claim to 
put in his candidate as the mohunt of 
Tirpuntal, There was an appeal to the 
civil authorities, and not only did Ramling, 
the appellant, bring his claim before them, 
bué at his instance and on his invocation the 
respondent came forward and made a repre- 
sentation in support of that claim. And 
what he then stated in his letter to the 
Collector and Magistrate of Koombhone 
seems to their Lordships to embody that 
which is fairly to be inferred from the 
correspondence as thle true condition of 
things, and the true account of the constitu- 
tidn and relation of the two muths and thoir 
respective mohunts. Hesays in that letter :— 
“I respectfully beg to state that since a 
“long series of years there have been two 
“ muths, éne at Benares, and the other at 
“ Tirpuntal, Zillah Koombhone, in the 
“& Madras presidency, to which are attached 
“landed property for their support and two 
“mohunts to manage them respectively. 
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“ From the income of the landed estates of 
“and the donations of several Rajahs of 
‘ Deccan to each muth, its expenditure. is 
“ defrayed, establishment is maintained, and 
“the revenue of Government paid by its 
“respective mohunts. But it has been the 
“ usual custom that, when the mohunt of 
“either muth is to nominate a deputy or 
“successor to himself, he is obliged to 
“ secure the consent of that of the otlier, as 
“ will be seen jn the case of the late Soke 
“« Linga Swamee, who, while confined to his 
“ sick bed, inyited me overe to Tirpuntal to 
“make arrangements about the muth 
“ thereat, and choose and nominate asuccessor 
“to him.” And then after stating what 
was done on the occasion of the appointment 
of Gunput, he goes on to say with respect to 
the appointment of the appellant :—%Gunput 
“ Tumbran, having been ill for the last two 
“ months, requested my permission to enter- 
“tain Ramlinga Tumbran as his assistant 
“ during his life-time, and his successor after 
“him. On my intimating through a letter 
“my compliance with his request, Ram- 
“ linga was chosen his assistant and success- 
“or since the dth November 1853, on 
“ condition that he (Ramlinga) should serve 
“under my direction. Further, Gunput 
“'Tumbran begged me hard to grant a formal 
“deed of appointment to his assistant and 
“successor” (Ramlinga Swamee), “ which 
“I have sent him in English on stamped 
“paper, dated 28th November 1853, and 
“attested by credible witnesses.” That 
deed is not produced, but its existence 
is fally admitted by the plaintiff himself in 
his letter of the 16th of December 1853 to 
the respondent, in which he confirms the 
respondent’s statement of the relation 
between them and gives an account of the 
proceedings before the Collector. That letter 
contains the following passage :—“ I replied 
“also that the Swamee in Kashi, having 
‘made me the ‘malik’ of this plice, had 
“senta letter to me, and the Collector desired 
“me to produce that letter. I produced it, 
“and the Collector having inspected it, 
“ caused the letter inside the envelopa to ba 
“fully read out to him. He afterwards . 
“inquired where was the deed: of permission 
“in my favor, which appeared from the 
“ purport of your letter to have been received 
“by me‘frome“Kashi, and I replied that it was 
“with my man, and the above-named 
“ tehsildar, having snatched it from him, gave 
“it to his man to take a to Alganath 
“ Swamee.” 

meer this deed of apneno could 
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have been produced in this suit, or why, if it 
could have been produced, it has not been 
produced by the appellant in whose custody 
it wowld naturally be, has not been shown. 
But in their Lordships’ judgment the passages 
of the correspondence which have been cited, 
and indeed its whole tone, are altogether 
inconsistent with the appellant’s contention 
that the mohunt af Benares was merely the 
agent of the mohunt at Tirpuntal, or that 
the latter was the real proprietor of the 
foundation at Benares, and thérefore negative 
the title set up ig his pleadingg, 

That there may have been, and that there 
ought to have been, accounts between these 
establishments their Lordships see no reason 

‘to doubt, The nature Òf their transactions 
appear to be of this kind. The muth at 
Lirpunggl fed, as it were, the establishment 
at Benares, the object of which was to afford 
facilities to pilgrims and others who wished 
to pay their’ devotions at Benares for so 
doing. The result of the system. was that 
the establishment at Tirpuntal collected the 
' alms of the faithful in the south of India, 
and remitted from time to time considerable 
sums to Benares. Many of these sums had 
‘a special destination. They were directed to 
be applied to particular purposes, such as 
throwing the ashes of Rajahs who had died 
in the south of India into the Ganges at 
Benares, or the performance of special 
services to the idols there, or to the establish- 
ment of special charities. This state of 
things produced complicated exchange 
transactions between the two establishments ; 
and the correspéndence shows that thereewas 


very often a considerable deficiency of funds 


' in each of them; each at times having to 
borrow money as it best could. There was, 
therefore, necessarily an account current 
between them ; the one having to keep the 
other instructed as to the funds in hand, the 
funds required, the liabilities incurred, and 
the like particulars. 

It has, however, been argued that from 
„certain items in the accounts produced, which 
relate to the rents of property at Benares, 
and to the expenditure of moneys upon the 
_ pushta and other things belonging to the 

temple at Benares, it is to, be inferred that 
the whole of the property at Benares was 
held by the mohunt at that place subject to 
the ‘orders and as'a mereswgent for the 
mohunt at Tirpuntal, 

Their Lordships do not think that this is a 
necesary or fair inference from those items of 
account, They may, in their Lordships’ 
opinion, be accounted for by supposing that 
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they were inserted in order to show what wag 
the state of funds at that time at Benares, and 
what the available means of the mohunt @ that 
place. Their Lordships cannot infei* from 
them, against all the evidence afforded by the 
correspondence, that the relation of the two 
mohunts was that of principal and agent. 

Now, this being their Lordships’ view, it 
seems to them that the plaintiff, who had to 
make out his case, has wholly failed to 
establish the affirmative of either of the two 
issues settled, and to prove either that he 
was the proprietor of the property claimed 
at Bengres, or that the defendant was his 
mere agent ; and, therefore, if they bad been 
trying the case in the first instance, they 
would have had serious doubts whether the 
suit, being misconceived and founded on an 
alleged title which the evidence failed to 
support, ought not to have been wholly 
dismissed. It was proved, however, that in 
the year 1865, the appellant being 
dissatisfied at not receiving regular accounts, 
went to Benares, and that the respondent, 
who appears to have then become somewhat 
old and ill, and at one time not unwilling to 
retire altogether from office, executed an 
ikrarnamab, by which he agreed to render 
accounts, and the High Court acting upon 
that has decreed that there should be an 
account of the moneys remitted from Benares 
since that date. Also the respondent 
appears to have made in the course of the 
trial an admission that certain of the chutturs 
claimed had been erected out of moneys 
remitted from Tirpuntal, and the High Court 
considered that this was sutlicient to give 
the mohunt at Tirpuntal a right to the 
possession of those chutturs. 

It is not necessary for their Lordships, as 
there is no cross-appeal, to consider whether 
a title to disturb the possession of those 
ehutturs was properly established, a question 
on which they intimate no opinion ; but they 
have come to a. clear conclusion that the 
plaintiff has wholly failed to make out any 
title to the genergl property of the muth at 
Benares, and that, therefore, the High Court 
was at all events rigkt in dismissing the rest 
of his suit and in limiting the relief given to 
that which is included in its decree. Š 

Mr. Leith also argued that the High Court 
ought on its own principles to have gone 
further, and directed that there should be a 
change of possession of any other lands or 
houses which might be found to have beea 
purchased by means of the money of which 
an account was directed. Their Lordships 
are disposed to think that all the relief to 
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‘which the appellant may be entitled, 
consistently with the decree or as 
consequential thereon, may be had in working 
out the account. But in any case, taking 
the view which they have already expressed 
of the rights of the’ appellant, and 
cousidering the danger of interfering with 
the management of the affairs of this 
religious community upon such imperfect 
information of its nature and constitution as, 
is given by the record, they are not disposed 
to recommend any additions to the decree. 
Under these circumstances their Lordships 
think it will be their duty to adyise Her 
Majesty simply fo affirm the deoree of the 
High Court, and to dismiss this appeal. . 


The 19th June 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Setilement with Co-sharers— Possession. 
Case No. 93 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Cuttack, dated 
the 13th August 1872, affirming a deci- 
sion of the Officiating Moonsiff of 
Dhamnuggur, dated the 28th March 
1872. & 


Abheemunno Dobey (Defendant) Appellant, 
VETSUS 


Rungodhur Kur and others (Plaintiffs) 
Respondents. 


Baboo Mohendro Lall Mitter for Appellant. 


Baboo Obhoy Churn Bose for Respondents, 


Certain sharers in a zemindaree having agreed, in the 
absence of a co-sharer G, to settle with the Collector 
for themselves and to take the share of the absent 
co-sharer as zemindar, a settlement was made accord- 
ingly. G afterwards returned, and applying for dakhil- 
khary had his name enteredgis one of the proprietors, 
Afterwards the Government issued a proclamation by 
which the term of the existing settlement was extended 
30, years. G then sold his share to defendant who 
got into possession. He was then sued by the other 
co-sharers who sought to recofer possession : 

HELD, that they took settlement of G’s share not 
adversely to him, but expressly as zemindars, or in 
a sense as trustees, and ag his representative was now 
in possession they must show their right before they 
could gain possession. » : 


Jackson, J.—We are of opinion that the 
ground on which the Lower Appellate Court, 
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as well 'as the Moonsiff, has proceeded in this 
case is erroneous. It appears that a settle- 
ment of the property in dispute going to be 
made in 1848, one Gobind Mohanty, one of 
the persons entitled to it, was absent, and did 
not appear before the Collector. The Collector 


thereupon called upon’ the other co-sharers 


to state whether they agreed to settle for 
themselves and take the share of the absent 
co-sharer as zemindar, and they having 
signified their assent a settlement was made 
accordingly. ‘Gobind Mohanty afterwards 
returned, ang although he, did not apply to 
the Collector to give him his share and to 
make settlement with him, he did .apply 
for the proceeding which is called dakhil- 
kharij, and had hib name entered as one of 
the proprietors of the property. In the 
year 1274 the Government appearseto have 
issued a notification by which it was declared 
that all existing settlements were continued 
for a further period of 30 ytars. By this 
proclamation it seems to us that, so far as the 
Government was concerned, the term of the 
existing settlement was so extended as if the 
period originally fixed had been for 30 years 
more. In this way the relation of the 
co-sharers, with reference to the share of 
Gobind, continued exactly what it had been 
before. Gobind has now sold his share to the 
defendant, and the defendant has got into 
possession of that share. The plaintiffs sue 
to recover possession of it. The ground on 
which the Courts below have held the . 
plaintiffs entitled to a decree is this,—that, 
by the omission of Gobind to assert his right 
to the settlement as regards his share, he has 
allowed the other co-sharers to retain posses- 
sion which as against him has become adverse. 
This view of the case, however, appears to 
be directly contradicted by the terms of the 
settlement to which the co-sharers assented. 
They took settlement of Gobind’s share, not 
in any sense adversely to him, but expressly 
as zemindars or in a sense as trustees. In 
the argument before us to-day, the extra- 
ordinary position was advanced by the vakeel_ 
for the respond&nts, firstly, that they were 
created trustees for 30 years, and by the 
proclamation of 1834 they were made trustees 
for a further period of 30 years, and nextly ` 
that they could not be deprived of possession, 
but that the co-sharer Gobind was entitled to 
sue them fer an account. Whatever the 
proceedings might have been which it was 
necessary for Gobind to take if he had been 
out of possession, it appears to us that, as he 
or his purchaser has got inte possession, the 
plaintifs must show their right. before they 
4 
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can be restored to possession. . They fail to 
prove their right, ant their claim to posses- 
sion therefore also fails. . The judgments of 
the Courts below ‘are accordingly reversed, 
and the plaintiffs’ suit dismissed with costs, 


: The 21st June 1873. : l 
$ 


; Present: \ 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the. Hon’ble F. A. Glover, 
Judge. 


Auction-Purchaser— Representations Admissions 
=~ Adoption. 


~ 
Case No. 1445 of 1872. 


’ 

Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 3rd July 1872, affirming a decision 
of the Additional Subordinate Judge of 
dg distriet, dated the 29th December 
1871. i 


Brojendro Coomar Roy Chowdhry (Defend- 
ant) Appellant, 


VETSUS 


The Chairman of the Dacca Municipality, 
purchaser from Ranee Joy Doorga Dabee, 
mother and guardian of Rajah BrindaBun 
Chunder Roy, minor (Plaintiff) Respond- 
ent, 


Mr. J. T. Woodroffe for Appellant, 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


A person who purchases at a sale by auction in execu- 
tion of a decree, although he may be @he decree-holder, 
must be considered in the position of a purchaser for 
value, 

A party is net concluded by his own representations 

‘unless they have been acted upon by the opposite party. 
If treated merely as admissions not acted upon, it may 
be shown by the party who made them that they were 
not true. 

Quere.— What is the effect of admissions made by a 
person who subsequently adopts anothée® in binding the 
person adopted. 


Couch, C.J—Tux plaintiff in this case 
sued as guardian @f her minor adopted son to 
recover some land of which she alleged she 
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had been dispossessed by the defendant, the’ 


appellant before us, in execution of a decree 
which he had obtained against the segond 
defendant. 


The case of the appellant, the first 
defendant, Brojendro Coomar Roy, was that 
the defendant Auundo Chunder Doss had 
borrowed a sum of money of him ; that he 
had sued Anundo Chunder Doss and recovered 
a decree and caused the land to be taken in 
execution of it. The question between the 
parties was whether the laud which had 
been taken in execution belonged to the 
second defendant Anund@ Chunder Doss, 
the case of the defendant being that he had 
become the proprietor of it through the 
deceased Rajah, the husband of the plaintiff. 


The Judge in appeal, after stating the 
nature of the case, said that he would 
consider whether Brojendro, who had 
purchased at the auction in execution of the 
decree, stood in a better position than Anundo 
Chunder Doss, the judgment-debtor, and he 
held that he was not in a better position, He 
seems to have considered that the case was to 
be tried in the same way as if Anundo 
Chunder was the real defendant, and he held 
that Brojendro could not be in æ better 
position than he was. 


It is sufficient to say that we do not concur 
in that view. It cannot be laid down that 
a person who purchased at a sale by auction 
in execution of a decree, even although he 
may be the decree-holder, is not to be 
considered in the position of a purchaser for 
value. Of course, he may, from being the 
decree-holder, have notice of various matters 
which any other purchaser would not have 
notice of, and in that way he may stand in a 
different position, but the proposition which 
seems to have been broadly laid down by the 
Judge cannot, we think, be supported. 


Then we have to consider what was the 
evidence of title which the appellant relied 
upon, and how he*sought to show that the 
property belonged to the judgment-debtor. 
He relied upon a kobalah from the deceased 
Rajah. The Judge has found that it was 
not proved, and we must assume that thete 


‘was nothing to show*tbat such a kobalah had 


been executed. In fact, the only evidence 
in the case of a title in Anundo were 
representations said to have been made by 
the plaintiff that there had been some convey- 
ance from the Rajah to him and that he was 
the owner of the property. The Counsel 
for the appellant relied upon them. 


t ° i 
these admissions. 
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Unless it were shown that the defendant 
Brojendro Coomar Roy had acted upor those 
representations and was induced by them 
to become the purchaser, the presevt 
plain tiff, the Ranee, would not be concluded 
by them. If they were to be treated merely 
as admissions by her, and not, as we have 
said, as having been acted upon, it was 
allowable to her to show that they were not 
true, and therefore they did not prove a title 
in Anundo. The modern decisions go so 
far as to say that even if they had been 
made fraudulently, she might show what 
was the truth. But the Judge has found 
that there was no fraudulent imtention in 
making them. He says “I find that the 
“Ranee and Anundo conspired to represent 
“ Anundo as the purchaser of this land ; it 
& is not shown that there was any fraudulent 
“ intent in this.” Therefore, we have found 
that the admissions which the defendant 
Brojendro relied upon as proving the title of 
his judgment-debtor were untrue, and being 
so they are no proof of title unless they can 
be regarded as conclusive and as an estoppel. 
It follows, therefore, that there was no 
evidence in the case of any title in Anundo, 
judgment-debtor, and the plaintiff is entitled 
to recover the property. The case of the 
defendant has altogether failed. 


A question might have arisen which has 
not been noticed and which itis not necessary 
for us to determine. These are admissions 
by the plaintiff, the Ranee, but she is suing 
as guardian of her adopted son who is the 
real plaintiff. Wedo not know when he was 
adopted, whether before or after she made 
If he was adopted before, 
he would not be bound by them. At the 
most, she would be his guardian, and the 
guardian of an infant has no power to bind 
him by admissions. If the adoption was after 
the representations were made, it might be 
a very nice question upon which we are not 
aware that there is any authority, what is 
the effect of admissions made by a person, 
who subsequently adopts another, in binding 
the person adopted,s«-whether the person 
adopted can be said to derive title from the 
adopter in such a way as to make the 
admissions evidence agaiust him, It is not 
necessary ‘for us now to determine that 
question, for the admissions are found not to 
be true, and therefore are not any evidence of 
title at all; but if the case should arise, it may 


‘become a nice question what is the effect of 


representations made as we have described. 


The appeal must be dismissed with costs. 
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The 28rd June 1878. 


Present: 


The Hon’ble Louis S. Jackson ant Dwarka 
nath Mitter, Judges. 


Boundary— Measurement. 


d 
Ce No. 115 of 1873. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 30th September 1872; modify- 
ing a decision of the Moonsiff of Ghattal, 
dated the 23rd January 1872. 


Esan Chunder Ghose and others (Plaintiffs) 
Appellants, 
` 


VETSUS 


Protab Chunder Roy and others (Defendants). 
Respondents. 


Baboo Taruck Nath Dutt for Appellants. 


No one for Respondents. 


The holder of a tenure is entitled to possession of all’ 
land comprised within his boundary line, even though 
it exceeds the quantity which was alleged by him to be: 
comprised therein. 


Jackson, J.—Ir seems to us that there is 
an error in the judgment of the Moonsiff 
which has not been, as it ought to have been, 
corrected in the judgment of the Lower 
Appellate Court. The Moonsiff, having found 
on the evidence and on the Ameen’s map 
that the plaintiff’s boundary line ran through 
a certain babul tree which is shown in the 
map, nevertheless considered that the business 
of the Court was only to make up to 
the plaintiffs. the exact quantity of land 
(15% cottahs) which they alleged was 
comprised within their tenure, and allowed 
all the land beyond the quantity sufficient to 
make up the 153 cottahs to remain with the 
defendant. This was an error. The plaintiffs 
were entitled to get possession of all land up 
to their bowndary line wherever that ran, 
without reference to the quantity which the 
land on measurement might prove to be. 
The case must go -back to the Lower 
Appellate Court in order shat it may record 
a fresh decision on the principle stated. 
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The 24th June 1873. 


1 


R Present: 


* The Hon'ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Review— aa 
Case No. 330 of 1878. 


Special Appeal from a sdecision passed by 
- the First Subordinate Judge of 24-Per- 
gunnds, dated the 29th August 1872, 


modifying a decision of the 2nd Moonsiff 


of Alipore, Gated the 27th March 1872. 


Banee Madhub Laba (Plaintiff) Appellant, 


VETSUS 


Shahzada Pakaktur (Defendant) 
Respondent. 


Babao Anund Chunder Ghose for Appellant. 


Baboo Mohendro Lali Mitter for 
Respondent. 


Where a plaintiff who has obtained an incomplete 
decree applies for and obtains a review on the ground 
that he was entitled, upon the allegaigons and proofs on 
the tecord, to the full relief which he had sought, it is 
not open to the defendant then to cité witnesses whom 
‘he ought to have cited at the trial. 


Jackson, J.—Iv appears to®us that the 
decision of the Lower Appellate Court in this 
case is not only erroneous but mischievous in 
its tendency. The plaintiff sued the defend- 
ant to recover rent, and he made ita part 
of the relief which he asked for in the plaint 

t 


THE WEEKLY REPORTER. 


Rulings. 995 


— 


that the defendant in case of non-fulfilment, 


within fifteen days of the deeree should be 
ejected. The defendant was quite awarp of 
the importance of that prayer as is shewn 
by the fact that wilh his written statement 
he filed a pottah purporting to be a mokururee 
pottah under which he alleged he held ‘the 
land. At the trial he omitted to cite any 
witness to prove this pottah. The arrears of 
rent, however, being proved, a decree was in 
the first place given to the plaintiff only for 
the reut. The plaintiff thereupon applied 
for a review on the ground that no order bad 
been made in respect of hig,prayer for eject- 
ment. Tbe defendant, it seems, then made 
a further application that he should be allowed 
to call witnesses to prove his pottah, but the 
Moonsiff held that he was not entitled to 
have any further witnesses examined, and he 
also declared that inasmuch as the plaintiff 
asked for ejectment of the defendant on 
default of payment, and inasmuch as the 
defendant had omitted to prove that he was 
exempt from liability to ejectment, his first 
decision was incomplete, avd he therefore 
added an order for ejectment of the defendant, 


The case coming on appeal before the 
Subordinate Judge, he observes :—“ It 
“appears that the objection is a good one, 
“The Lower Court did not allow the appel- 
“dant time to prove the pottah filed by him. 
“The declaration in review therefore tbat 
“his tenure was not mowrosee was bad :” 
and he sets aside that portion of the judg- 
ment of the Lower Court. The plaintiff’s 
case before the Moonsiff when he applied for 
the review was that he was entitled, upon the 
allegations and proofs on the record, to the 
‘full relief which he had asked. It was not 
open to the defendant then to repair his 
laches by citing witnesses whom he ought to 
have called and might have called at the 
trial. We think it is most unfortunate 
that the Subordinate Judge in reversing the 
judgement of the first Court should have 
so unsettled the proper procedure of the 
latter. Itis most esseutial that parties should 
know that the time for producing evidence 
is the day appointed for the trial, and any 
further step which an Appellate Court takes 
leading away from that conviction is a step 
towards error. We “think the judgment of 
the Lower Appellate Court must be set aside 
and that of the Moonsiff restored with costs. 
We are informed that since the order made 
in review, the rent due from the defendant 
has been paid. Of course, therefore, nothing 
further will come out of the order made for 
the eyectment of. the defendant, 
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The 24th June 1873. 


Present: 


The Hon'ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Arbitration Award—Jurisdiction—Act VIII of 
1859 s. 325. 


Case No. 322 of 1878. 


Special Appeal from a decision passed by 
the Judge of Nuddea, dated the 18th 
September 1872, affirming a decision of 
the Sudder M8onsiff of that district, dated 
the 29th December 1872. ; 

Surboree Kant Bhuttacharjee (one of the 

. Defendants) Appellant, 


VETSUS 


Anadya Kant Bhuttacharjee (Plaintiff) 
Respondent. 


Baboo Huree Mohun Chucherbutty 
for Appellant. 


Baboos Hem Chunder Banerjee and Doorga 
Mohun Doss for Respondent. 


A suit having been-referred to the arbitration of three 
persons, the arbitrators took up some only of the issues 
‘framed and determined the two matters in issue between 
the parties, two of the arbitrators subjoining to the 
‘award a suggestion in respect of the questions deter- 
mined by them. The Moonsiff gave a decree in 
necardance with the award, dealing with the suggestion 
as surplusage. He then refused a review, and the 
Appellate Court considered itself precluded by s. 325 
of the Code of Civil Procedure from disturbing the 
decision : 

Hep that the Moonsiff’s decision was fina], and the 
Judge had no authority to interfere. 


Jackson, J.-T HE suit before the Moonsiff 
related to two items claimed by the plaintiff, 
one being a piece of land which he claimed 
as his own, and the other a right of way 
which he asserted over the defendant’s 
Jand. It appears that seven issues were fixed 
in the Moonsiff’s Court for the determination 
of these questions. The parties then 
agreed to refer the matter to arbitration, and 
the suit was accordingly referred to three 
arbitrators. What is material to be noted 
-here is that the arbitrators in coming to an 
award took up specifically some of the 
issues framed in the Moonsiff’s Court, and 
declined to enter into the others. But they 
determined the two matters in issue between 
the parties, and having so determined them, 
and the award having been signed by all 
the three arbitrators, two of them appear 


bad + 
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to have subjoined a suggestion in respect of 
the questions which bad been determined 
by them, to the effect that if the defendant 
would construct a certain pucka dmin, the 


necessity for carrying out the award might 


not arise, a8 the plaintiff would then suffer- 
The Moonsiff on receiving 
this award dealt with the suggestion so 
added as surplusage, and he gave the plaintiff 
a decree in f£ccordance with the award 
signed by foc three arbitrators. The 
defendant appealed to the District Court, 
after having first unsuccessfully applied to 
the Moonsiff for a review of his judgment. 
In appeal, he contended that the award was 
not a legal award, and he sought to have the 
decree of the Court below set aside. The 
Judge found that the decree was in 
accordance with the award, and he ænsidered 
himself precluded by the terms of Section 
325 of the Civil Procedure Code from 
disturbing the decision of the Court below. 
It is contended here in special appeal that 
the award was incomplete, because the 
seventh issue was not decided, and also that 
the decree is not in accordance with the 
award because if does not embody the final 
suggestion of two out of the three arbitra- 
tors. Now by Section 325 it is provided :-— 
“Tf the Court shall not see cause to remit 
“the award or any of the matters referred 
“to arbitration for reconsideration in the 
‘manner aforesaid, and if no application-shall 
“have been made to set aside the award, 
“or if the Court shall have refused such 
“application, the Court shall proceed to 
“pass judgment according to the award, 
“or according to its own opinion on the 
“special case ifthe award shall lave been 
“submitted to it in the form of a special 
“ case ; and upon the judgment which shall 
“be so given, decree shall follow and shall 
“be carried into execution in the same 
“ manner as other decrees of the Court. In 
“every case in which judgment shall be 
“ given according to the award, the judgment 
“shall be final.” Itis therefore the Court 
of first instance which determines—and. it 
has full discretion in the matter——whether 
it will or not remit the award for reconsider-. 
ation or set asidg the award for any of the 
reasons stated in Section 824 ; and if it shall 
not see cause so to do, it shall proceed to 
pass judgmefft according to the award; and 
where it has so passed judgment, the 
judgment is final. It seems to us in this 
case that not merely did the Moonsiff refuse 
to remit or to set aside the award, but it did 
so for very good reasons. That being so, 
t 
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the judgment is in every sense final, and the 
District Judge was quite right in holding 
that he had no authorigy to interfere with 
that judgment In apperti) 

The special appeal is Uismissed with costs. 


The 26th June 1873. 


Present: 


The Hon’ble Louis S. J neked and Dwarka- 
nath Mitter, Judg@s. 


` Howladaree Tenttre—Possession*— Limitation. 
Case No. 358 of 1873. 


Special Appeal from a Uecision passed by 
the Judge of Jessore, dated the 29th 
Augugs 1872, reversing a decision of the 
Subordinate Judge of that district, dated 
the 11th December 1871. 

’ 


Probhat Chunder Bhuttacharjee (Defendant) 
Appellant, 


VETSUS 


Taruck Chunder Chuckerbutty (Plaintiff) 
Respondent. 


Baboo Doorga Mohun Doss for 
! Appellant, 


Baboo Sreenath Doss for Respondent. 


Plaintiff sued for declaration of rieht and confirmation 
of possession as tenant of the zemindar of K, defendant 
claiming under a howladaree lease from the zemindar 
of another estate, and also pleading limitation “and 
denying plaintiff's possession. ‘The first Court held that 
limitation did not apply but dismissed the suit, The 
Lower Appellate Court found plaintiff's documents 
proved, and, without going into the question of 
possession, gave plaintiff a decree on the ground that, as 
the parties represented the rights of their respective 
landlords and as plaintiff's landlord had obtained a 
decree against defendant’s landlord and had been put 
into possession within twelve years before the commence- 
ment of the suit, limitation did not arise: , 

Hu tp that, asthe howladar defendant had not been 
a party to the suit, he could not be affected by the 
decree against the zemindar; but that, if it could be 
shown that plaintif’s zemindar, and through him the 
plaintiff, had been in possession within twelve years, the 
suit would be in time. 


Jackson, J-—W® consider the judgments 
of the Courts. below in’ this case are 
erroneous upon the question of limitation. 
The plaintiff stated in his plaim that he was 
tenant under the zemindar of Kochooboonia, 
and was dispossessed in the year 1265 by 
the defendant who claimed under the 
zemindar of anojher estate, and he alleged 
that a suit was afterwards commenced and 

° 
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carried ‘to a decree by his own landlord’ 
against the landlord of the defendant, and he 
was therefore entitled by virtue of a pottah 
aud a likhun granted by his landlord’ to a 
declaration of his right and confirmation of 
his possession. 


The defendant claimed under a howla- 
daree lease created in 1235 and said he had 
purchased the howlal some years later in 
1257. He also pleaded limitation, and denied 
that the plaintiff was in possession before 
the commencement of the suit. He further 
disputed the documents on which the 
plaintiff yelied. ° e 
„The Subordinate Judge held that limita- 
tion did not apply, but considering that the 
plaintiff had not been in possession and that 
he had not made out the documents on 
which he relied, he dismissed the plaintiff's 
suit. 


On appeal, the District Judge affirmed the 
decision of the Court below as to limitation, 
but reversed the finding as to the 
genuineness of the plaintiff’s documents ; and 
without going into the question whether the 
plaintiff proved his possession or no, gave 
him a decree. 


It is contended in special appeal that the 
Courts below are both in error on the 
point of limitation, and also that the plaintiff 
could not have a decree without proving 
his previous possession. The Judge simply 
affirms the judgment of the Court of first 
instance on the question of limitation, That 
judgment is based on the ground that as 
the plaintiff and the defendant respectively 
represented the titles of their several land- 
lords, and as the plaintifi’s landlord obtained 
a decree against the defendant’s landlord 
and had been put into possession within 
twelve years of the suit, limifation did not 
arise. It appears, however, that the defend- 
ant, who had purchased the rights of the 
howladar created in 1235, was not a party 
to the suit in qugstion; and as by the 
creation of that howladaree tenure, the 
zemindar had assigned all his rights to the 
land except that of receipt of rent from 
the howladar, the howladar could net 
be affected by that jagment unless he were 
a party. But if it can be shown that the 
plaintiffs landlord, and through him the 
plaintiff, had been in actual possession within 
twelve years of the institusion of this suit the 
plaintiff would bein time. For this reason 
it was clearly necessary that the Judge 
should go into the question of possession 

eg 30 


i ` 


228 Civil 


THE WEEKLY REPORTER. 


- a“ 


‘ 
Rulings. -[Vol. XX, > 


Pees Sw Cee ee ET ee ae We fee eee a eee 


e è 
which he has omitted to do. The case must, 


therefore, go back to the Lower Appellate 
Court in order that the question of 
possession, which was decided against the 
plaintiff by the Subordinate Judge, should 
be decided by the Lower Appellate Court. 


emea 


The 26th June 1873. 





Present: 


The Hon’ble Louis S. Jackson and 


Dwarkanath Mitter, Judges. 
' s y 


Collector—Deposii— Onus Prébandi. 
Case No. 362 of 1873. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
14th August 1872, reversing a decision 
of the Officiating Subordinate Judge of 
that district, dated the 29th January 1872. 


The Collector of Moorshedabad on behalf of 
Government (Defendant) Appellant, 


VETSUS 


4 


Thakoor Doss Shaha and others (Plaintiffs) 
Respondents, | 

Baboo Unnoda FPershad Banerjee for 

Appellant, 


Baboo Gooroo Doss Banerjee for 
Respondents. 


A Collector, cannot extricate himself from the burden 
of proving his claim to property in his custody by 
illegally seizing such property. 


Jackson, J.—We think in this case the 
Judge has properly laid if upon the Collector, 
who was the defendant in the case, to show that 
he had any just claim upon the plaintiffs in 
respect of the money which he levied from 
them by seizing upon the deposit which was 
in his hand and by attaching or threatening 
to attach their dwealling-house. “We are 
sorry to find it argued by the Government 
pleader before us that the Collector, by taking 
the law into his own hands and acting upon 
his own views as to what was due from the 
plaintiff, had by these summary proceedings 
extricated himself from the burden of proving 
anything and placed it on the plaintiffs to 
prove their non-liability. i 

We do not agree in the observations 
contained in the concluding part of the 


Judge’s decision where he speaks of the 
amount recoverable in’ consequence of the 
stamp which the segurity-bond bore, That 
question does not (appear to ariseein the 
present case. 

The appeal is dismissed with costs. 


The 28th June 1873. 


Present : 


- The ado J. B. Phear, Judge. 


a taora 
-Lessor and Lessee— Buildings. 


Case No, 1545 of 1872. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the. 9th 
August 1872, reversing a decision of the 
Moonsiff of Serampore, dated the Tth 


July 1871. Á X 
Nobin Chunder Moordafarash (Defendant) 
Appellant, 
versus 


Ram Narain Mitter (Plaintiff) Respondent. 


Baboos Sham Lall Mitter and Mohendro 
Lall Mitter for Appellant. 


Baboos Gopal Lall Mitter and Bhowanee 
Churn Dutt for Respondent. 


Where a lessee began the construction of a house ‘and 
continued to carry it on after having received ‘notice to 


uit; 

HELD that the lessor was not bound to pay for the 
value of the property notwithstanding a covenant in the 
lease that the lessee could not be ejected without 
payment by the lessor of the value of property put by 
the lessee upon the land. 


Phear, J—No good ground of special 
appeal appears to me to have been made out. 
The learned pleader for the appellant has 
very frankly said that the chief ground on 
which he relies is the proposition that his 
client cannot rightly be ejected by the 
plaintiff excepting upon payment of the valus 
of the property which has been put by him 
upon the land. And, no doubt, it does appear 
that in the pottah there is a covenant to that: 
effect. But Baboo Gopal Lall for the 
respondent has stated that it is alleged in the 
plaint itself, and nowhere denied by the 
defendant, that at the time when the notice 
to quit was given, there was no house erected 
upon the land, and that the defendant began 
the construction of the hoyse and continued 
to carry it on after having received the notice 

4 
@ 


` 


1873.] Civil 


THE WEEKLY REPORTER. 


Rulings. 


l e 


to quit which is the foundation of this suit, 
and during the proceedings of this suit, 


Thiseing so, I thik that a building 
constructed under those fcircumstances does 
| not fall within the meaning of the covenant 
in the lease. It could not have been 
intended that the lessee while resisting lawful 
ejectment should be allowed to create a 
property upon the land for which his lessor 
would have to pay. This gAn of appeal 
in my judgment fails, and I tAink that the 
appeal must be digmissed with çosts. 





The 30th June 1873. 


T ` 
Present: 


The Hon'ble F- B. Kemp and C. Pontifex, 
Judges. — + 


Suit for Possession— Intervention. 


~ 


Case No. 1486 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 

| dated the 20th August 1872, affirming a 
decision of the Moonsiff of Bajeetpore, 
dated the 28rd December 1870. 


Kala Chand Gungopadhya and others 
(Plaintiffs) Appellants, 


i VETSUS 


Gunga Gobind Roy and others (Defendants) 
_ Respondents. 


‘Bgboo Rash Beharee Ghose Yor Appellants. 


No one for Respondents, 

In a suit to recover an § annas share of a talook 
which plaintiffs had purchased from J and S, the widow 
(D) of the brother of J and S, intervened claiming one- 
third share : 


Fero that D ought not to have been permitted to 
intervene as she had got been originally made a-party, 


and could not be prejudiced by the degision, as by 
is é 


her own admission she had parted with her interest to” 


a, third party and had stood by and allowed § and J. 
previous: to the purchase, to obtain a settlement With 
Government excluding her from any share. 


Kemp, J.—In this case the plaintiffs are 
the special appellants. .They sued to 
recover an 8 annas share ofa talook which 
they purchased from Joy Narain and Soorjo 
Narain in the year 1255. The original 
defendants in the suit were the zemindars 
who purchased the rights and interests of 
Government in the khas mehal Pergunnah 
Bulda Kiidt. As between the plaintiffs and 
themselves the zemindars pleaded ; first, that 
inasmuch as the Government were the 
purchasers of the Pergunnah at a sale for 
arrears of Goverument revenue, that sale 
destroyed all intermediate tenures, and 
therefore the rights of the talookdars 
having lapsed by that sale, the plaintiffs 
vendors had no right to convey ; secondly, 
they pleaded that the question had been 
decided between the parties by the Collector. 


In the course of the case, Doollubba 
intervened. She claimed a one-third share 
in the talook, alleging that Nehal, who was 
the original proprietor, had three sons, Ram 
Manicko, Joy Narain, and Soorjo Narain, 
and that under the Hindoo law she being the 
widow of Ram Manicko, who died 
subsequently to Nehal, was entitled to a one- 
third share, and therefore the brothers of her 
husband who had already sold a 7 annas 
share had only 3 annas 13 gundahs 1 cowree 
l krant which they could convey to the 
plaintiffs, 


Both Courts have overruled the objections 
of the zemindars, and we think rightly so 
inasmuch as the Government whose rights 
and interests the zemindars represent 
admitted the title of the heirs of Nehal to 


the talook by registration of their names. 


Now comes the, question of Doollubba, 
Both Courts have found that Ram Manicko, 
the husband of Doodlabba, died after his 
father Nehal, and that Doollubba was entitled 
to a one-third share in the talook, and they 
also found that 7 nnas had already been 
conveyed by the plaintiff’s vendors to other 
parties, and therefore that there remained 
only a 3 annas 13 gundahs 1 cowree 1 krant 
share which could be conveyed by them to 
the plaintiffs. A decree was therefore given 
to that extent, the suit for possession of 


8 annas was dismissed, aud the claim for 
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possession modified and decreed to the extent 
ofa 3 annas 13 gundahs 1 cowree i krant 
share. 


The grounds taken in special appeal are 
somewhat numerous, but the main grounds 
are that Doollubba ought not to have been 
allowed to intervene in the case inasmuch 
as she stated in her written statement that 
she had parted with her interest in the 
talook ; that the question of limitation had 
not been decided; that, inasmuch as before 
the purchase of the plaintiffs, the names of 
their vendors Joy Narain and Soorjo Narain 
only appeared in the settlement proceedings, 
and as the plaintiffs were bond fide 
purchasers from Joy Narain and Soorjo 
Narain, who were at the time of the purchase 
the recorded proprietors, the Courts below 
were wrong under the circumstances in not 
giving the plaintifis a decree for the whole 
8 annas. 


We think that in this case Doollubba 
ought not to have been permitted to 
intervene in the suit. Her title was adverse 
both to the plaintiffs in the suit and to the 
zemindars defendants. She was not originally 
made a party, and her title could not be in 
any way prejudiced by any decision that 

. might have been passed in the case; and 
further by her own admission, it appears that 
she has parted with her interest in the one- 
third share in the talook toa third party. 
There is also the fact that the settlement 
was made with Joy Narain and Soorjo 
Narain by Government, and this took place 
previous to the purchase of the plaintiffs, 30 
that at the time the plaintiffs purchased, Joy 
Narain and Soorjo Narain were alone 
registered as the parties with whom 
Government had come to a settlement, It 
is therefore clear that Doollubba stood by 
and allowed Soorjo Narain and Joy Narain 
to obtain a settlement excluding her from 
any share in that settlement, and under this 
state of things the plaintiffs purchased from 
Joy Narain and Soorjo Narain. 


We, therefore, think that the plaintiffs 
were entitled to a decree as against the 
zemindars for the whole 8 napas. 


We, therefore, revers® the decision of the 
Subordinate Judge but without prejudice to 
the title of Doollubba, if she or her 
representative chose to file a separate suit. 


The respondent Doollubba whose inter- 
vention is rejected will pay the costs of this 
appeal. 
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The ist July 1873. 


o : 


The Howble J. BÅ Phear and Dwatkanath 
Mitter, Judges. 


Lease— Sub-lessees. 
Case No. 833 of 1873. 


Special Appfal from a decision passed by 
the Additional Judge of Jessore, dated 
the 23rd * November 1872, reversing a 
decision of the Subordinate Judge of 
that district, dated the 21st December 
1871. å 


Monindro Chunder Sircar and another 
(Plaintiffs) Appellants, @ 


VETSUS 


Muneerooddeen Biswas and another 
(Defendants) Respondents. 


Baboo Amarendra Nath Chatterjee for 
Appellants. 


Baboo Mohendro Lall Mitter for 
Respondents. 


Where a lessee sub-lets land, the sub-lessees can have 
no more right to use the land in contravention of the 
terms of the original lease than their lessor had. 


Phear, J.—In this case of special appeal 
333 of 1873 which was heard by Mr. Justice 
Mitter and myself two days ago, it appears 
that the plaintiff let a certain piece of land 
to Modhoo Soodun, one of the defendants. 
And by the terms of the lease, it was amongst 
other things stipulated that the lessee should 
not excavate a tank on the land. ` 


_ Modhoo Soodun. sublet the land ; and, in 
this way, Jummeerooddeen and Muneer- 
ooddeen became the tenants actually in 
occupation of the soil. They in the course of 
their occupttgon excavated a considerable 
space of ground ; and the plaintiff brought 
this suit against them as well as against 
Modhoo Soodun, seeking to compel the- 
defendants to restore the ground to its former 
condition, or in lieu thereof to obtain damages 
from them. 


The first Court was of opinion that the 
acts of Jummeerooddeen and Muneerooddeen 
Were in contravention of the terms of the 
lease, and granted the plaintiff the relief 
which he asked, l : 


1873.) 
t kd 


‘any, was against his lessee, 


‘hold the land. 
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On appeal, however, the Judge was of 
opinion that Jummeérooddeen and Muneer- 
ooddeen, inasmuch as they were not parties 
to the wriginal lease expied by the plaintiff 
to Modhoo Soodun, weré not liable in this 
He said that the plaintiff’s remedy, if 
Accordingly 
he dismissed the plaintiffs suit as against 
Jummeerooddeen and Muneerooddeen. 


The plaintiff appealed sfecially to this 
Court, making the two defendayts, J ummeer- 
ooddeen and Muneerooddeen, respondents, 
and omitting Modhoo Soodunt We have 
thus to treat the case as if it were originally 
a suit brought by the plaintiff against these 
two ddfendants alone. 


+ 

It seems to us quite clear that the Judge 
has ‘fallen into error, The defendants 
Jummeefooddeen and Muneérooddeen are 
not strangers trespassing upon the land, but 
have a right togbe there, as they themselves 
maintain, under a lease which they have 
obtained from Modhoo Soodun, They can- 
not be ejected from the land by the plaintiff, 
But, on the other hand, they can have no 


suit. 


more right to use the land in contravention 
-of the terms of the lease than their imme- 


diate lessor Modhoo Soodun had. They are 
bound to know what were the terms upon 
which their immediate lessor had a right to 
If he has concealed those 
terms from them to their detriment, it is 
possible that they may have a remedy against 
him. Butit would be almost monstrous to 
hold that, because Modhoo Soodun had given 
over possession of the land to a sub-tengnt, 
therefore the plaintiff would be deprived of 
a direct remedy against the wrong-doer. 


It appears tous that if the plaintiff makes 
out by evidence that.the acts which he charges 
the defendants with having committed, are 
acts done in breach of the stipulation which 
he made with his lessee Modhoo Soodun, he 
has a right to have the assistance of the 
Civil Court by way of injunction or otherwise 
for the purpose of getting the land restored 
as pearly as may be to its former condition. 
In other words, if the plaintiff’s case is made 
out, the Civil Court has full jurisdiction to 
make the defendant level the land, or. in 
default thereof to pay such money by way of 
damages to the plaintiff as will enable him 
to restore the land to its forff¥er condition 
without loss. 

We, therefore, reverse the decision of the 
Lower Appellate Court, and send back the 
case to that Courtefor retrial upon its merits. 

Costs will abide the event. 
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Present: 


è 
The Howble F. B. Kemp and C. Pontifex, 
Judges. 


Purchaser of Khas Mehal— Limitation, 
Case No. 750 of 1872. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 22nd 
February 1872, modifying a decision of 
the Méonsiff of Nubeegunge, dated the 
29th July 1870. 


Hossein Buksh (Defendant) Appellant, 
VETSUS 


Ameena Khatoon and others (Plaintiffs) 
Respondents, 


Baboo Bipro Doss Banerjee for Appellant. 
Baboo GrishChunder Ghose for Respondents. 


A suit by the purchaser of the rights of Government 
in a khas mehal to obtain possession, is governed not 
by the limitation of 60 years, but by that of 12 years. 


Kemp, J.—~Tuis suit was remanded by the 
late Justice Bayley and Justice Paul ou the 
24th of November 1871* for a proper trial 
on the question of limitation. ‘The learned 
Judges observe that the only remark made by 
the LowertAppellate Court on this important 
plea is that the point is worthless. The 
Judge was, therefore, directed to give specific 
reasons for his conclusion, and to declare 
judicially whether on any of the above 
reasons, namely, the reasons alluded to in the 
order of remand, or on others, he holds that 
the plea of limitation taken by the defendant 
is of no force. 

After the remand the Judge says :—“ In 
my opinion, for the reasons given by the 
Moonsiffin his decision, the plaintiffs suit 
is not barred by the law of limitation, and I 
adhere to my former judgment.” 

The defendant is the special appellant 
before us. The plaintiff appears to have 
purchased the title of Government in a khas 
mehal originally acquired, when it is not 
shown, by the Government at a sale for 
arrears of Government revenue ; and be now 
sues to establish his title in and obtain 
possession of certain lands as appertaining 
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a © : 
to khas mehal Augur Doss, talook No. 3. 
The plaintiff’s purchase dates from 1862. 

The defendant says that these lands do 
not appertain to the khas mehal referred to 
by the plaintiff, but are resumed lands which 
had been settled with him by Government 
in 1842; that he has been in possession of 
these lands since 1842 ; and that the plaintiff’s 
suit is therefore barred. 

Both the Lower Courts have found that the 
plaintiff's suit was not barred, inasmuch as 
the plaintiff having purchased the rights of 
Government had sixty years within which 
to sue. As already stated, it has*not been 
shown whea the Government purchased the 
estate ; but be that as it may, it is clear titat 
both Courts were wrong in finding that the 
sixty years’ rule applied to this suit. This 
is nota suit for any public right, and the 
twelve years’ limitation clearly applies. 

As to the findings on the merits, the Courts 
below have held that a portion of the land 
claimed did not belong to the khas mehal 
purchased by the plaintiff, but formed part 
of the lands settled with the defendant ; 
and with reference to the remaining portion 
of the lands, that they did appertain to the 
plaintif’s khas mehal and had been held 
Without right by the defendant, and that the 
defendant, although he pleaded adverse pos- 
session for more than twelve years, could not 
succeed on that plea, inasmuch as the sixty 
years’ rule applied. 

It has been said in special appeal by the 
pleader for the respondent that, as both 
Courts were wrong in applying: the sixty 
years’ rule, he has had no opportunity of 
proving that his client purchased, and was 
in possession: of the disputed lands, within 
twelve years. 

Now, as already stated, the defendant has 
got a portion of the land in suit decreed to 
him as belonging to the resumed mehal 
settled with him, and the plaintifl’s suit was 
dismissed with reference to this portion of 
the lands. With reference to the other 
portion, the plaintiff had no opportunity of 
proving that he was in possession of these 
lands within twelve years. We must, therefore, 
remand the case to the first Court to give 
fhe plaintiff an opportunity of proving that 
he or the Government “before him have been 
in possession of this portion of the lands 
within twelve years prior to suit. Costs to 
follow the result. 


The 2nd July 1873. 


Eyesent : 
The Hon'ble ¥. B. Phear, Judge. 


Enhancement of Reni— Notice, 
Case No, 1745 of 1872, ° 


Special Appegl from a decision passed by 
the Judge Of Sarun, dated the 25th July 
1872, reversing a decision of the Moonsiff © 
of Chunfparun, dated the 3rd April 
1872, 


Shaikh Husmut Ali (Plaintiff) Appellant, 


VEOTSUS o 


Ouree Thakoor (Defendent) Respondent. 
a 
Moonshee Mahomed Yusoof for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent, 


In a suit for arrears of rent at an enhanced rate after 
notice, it is incumbent upon the plaintiff to show that he 
gave the defendant proper and sufficient notice embrac- 
ing good and legal ground of enhancement, and that the 
ground did in fact exist. Where the notice really 
Serves its purpose, the suit cannot be dismissed on a 
mere technical objection, 


Phear, J—Arter having taken some 
time to consider my judgment in this case, 
I have arrived at the conclusion that I ought 
not to disturb the decision of the Lower 
Appellate Court. 

The plaintiff sued to recover certain 
arrears of rent at an enhanced rate after 
notice. The Judge of the Lower Appellate 
Court says that the only point for him to 
decide was whether the notice served is 
sufficient or not. “The objection as to the 
insufficiency of the notice was not taken 
before the Moonsiff, but has been pleaded in 
appeal to thisgCourt for the first time. It 
is, however, a point of law which can be 
pleaded at any time,” 

And then the Judge goes on to express 
his opinion that.the notice was insufficient, 
and upon that ground he reversed the 
decision of the Moonsiff and dismissed the 
plaintiff’s sift. 

Now, without taking precisely the ground 
of judgment which the Lower Appellate 
Court took, I think it must! be conceded that 
it is certainly incumbent apon the ‘plaintiff 
in a suit of this kind to show that he gave 
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the defendant proper and sufficient notice of 
enhancement embracing in it a good and 
legal ground of enhancempnt ; and further, to 
prove timt that ground § er enhancement did 
in fact exist. i 

Now in the present case the notice of 
enhancement is unquestionably very confused 
and rambling: to say the least of it, the 
document is most discreditable, in my 

opinion, to the serishtah the Bhettia 
Rajah. It contains a good dell which does 
not afford legal ground for Enhancement ; 
and intermingled with this, not wery readily 
separable from it, is perhaps to be found this 
ground, namely, that land possessing similar 
advantages and adjacent to the land for 
which the rent is sought, does pay higher 
rent, than ‘that which the defendant has been 
paying. But even this much is stated very 
indistinctly ; and moreover, there is an 
absence in the notice itself of any allegation 
that the land so referred to is occupied by 
ryots of the same status with the defendant. 

So that the notice, as I have already said, 
is certainly most unsatisfactory, and is not 
in itself complete even upon this particular 
ground of enhancement. Still if it had 
really served its purpose, in view of the fact 
that the defendant never made any objection 
in the first Court, I do not think that the 
Lower Appellate Court would have been 
right in throwing the plaintiff over upon 
what in that event would have been a 
technical objection. And this Court upon 
special appeal has many times said as much. 
In reference to this point, it is sufficient for 
me to refer to a case which was determined 
in this very Bench only a short time ago, in 
special appeal No. 1054 of 1872. 

But further, in the present case, when we 
come to look at the course of the trial in the 
first Court, I find that the parties appear to 
have been from the beginning very much at 
sea in this matter. Two issues were raised, 
and the second issue is in these terms :— 

“ Whether or not, with reference to the 
“productive powers of the dgfendant’s field 
“and the rate prevailing in lands adjacent 
“to and surrounding the defendant’s holding, 
‘the defendant’s rent ought to be enhanced, 
“ond if so, to what amount ?” 

Now, obviously that is not a single issue ; 
and the latter part of it, which ought to 
have been put into the form™sf a distinct 
issue by itself, is deficient in the very 
particular in which the notice of enhance- 
ment itself is deficient. 

And further again, the Moonsiff’s discussion 
of the evidence and the conclusion at which 
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he arrives shows very clearly that thera 


never was in the first Court a proper tyial 
of the essential part of the ground of 
enhancement upon which the plaintiff ‘now 
relies. The Moonsiff himself says that he 
experiences some difficulty, because it appears 
from the evidence “that there are different 
rates prevailing for surrounding lands of 
similar description with the defendant’s 
lands.” But he stopped short of enquiring 
whether those different prevailing rates were 
or were not due to the difference in the 
status of the rent-payers or not. So that it 
seems to me, from beginninggo end, there has 
been a failare in this case to perceive and try 
the very question between the parties which 
the Court was bound to try as going to the 
essence of the plaintiff's ground of enhance- 
ment, And this fact is mainly due to the 
incompleteness and irregularity of the original 
notice of enhancement. 

On the whole, then, I think that the Judge 
of the Lower Appellate Court was right 
when he dismissed the plaintiff’s suit. X 
therefore dismiss this appeal with costs. 





The 3rd July 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Eizecution—Suit——Act XXIII of 1861 s. 11. 


Case No. 1508 of 1872. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
25th June 1872, affirming a decision 
of the first Moonsiff of that district, 
dated the 28th September 1871. 


Dwarkanath Samooyee (Auction-Purchaser) 
Appellant, 


VETSUS 
, 


Protap Chunder Dutt and others (Plaintiffs) 
Respondents, 


Baboo Rash Behare€ Ghose for Appellant, 


Baboo Bhowanee Churn Dutt for 
Respondents. 


A suit having been brought against D and her son, 
aud against the plaintifs as heirs of D's sister S, an 
| ex parte decree was passed, after D and S had died, 
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7 against the property left by the sisters. Property was 
attached in execution, when plaintiffs claimed a share as 
having come to them not from their mother S, but from 
their maternal grandfather. Plaintiffs then sued the 
purchaser at the execution sale: 


Herp that as defendant was not a party in the 
original suit, the case was not one to which Act XXIII 
of 1861 s. 11 could apply. 


Couch, C.J.—Tue facts of the case, as 
stated in the judgment of the District 
Judge, are that Madhub Mohun Hf&lder died 
in 1251, leaving two daughttrs, They 
succeeded to hisfproperty, which included’ a 
tank called Halder’s tank. Both daughters 
were married and had issue, One of them, 
Shama Soonduree Dossee, was the mother of 
the three plaintiffs, and the other, Doya 
Moyee Dossee, was the mother of the 
defendant Koonjo Beharee Dutt. 


Shama Soonduree died in the beginning of 
Joisto 1276, and Doya Moyee died on the 
12th of Kartick in the same year. 


A. suit was brought against Doya Moyee 
and her son Koonjo Bebaree Dutt, and the 
plaintiffs as the heirs ‘of Shama Soonduree 
Dossee, to recovér Rs, 100 on a bond, and.an 
ex parte decree was passed on the 12th of 
January 1870 after both the daughters had 
died. By that it was ordered that the debt 
should be liquidated out of the property left 
by Shama Soonduree and Doya Moyes. 
Property was attached in execution of that 
decree, and the plaintiffs put in a claim to a 
share of it on the ground that it had come to 
them, not from Shama Soonduree, their 
mother, so as to be any part of her estate in 
their hands, but that they had succeeded to 
it as heirs of their maternal grandfather, 


The defendant in the present suit was the 
purchaser at a sale by auction in execution 
of the decree. It seems that one of the 
objections was that the plaintiffs were defend- 
ants in the former suit,*and as such were 
barred by Section 11 of Act XXIII of 1861 
from bringing this separate suit. 


„Both the Lower Courts have decided in 
favor of the plaintiffs. 


It has been objected in the special appeal 
that the suit cannot be maintained, and that 
it is barred’ by Section 11 of Act XXIII of 
1861. e 


That Section does not really apply to this 
suit. Whatit provides is thatquestions arising 
between the parties tọ the suit in which 


the decree was made and relating to the 
exécution of the decree, must be determined 
by the order of t Court, and not by a 
separate suit, 


This suit is not between the parties to the 
suit in which the decree was made. It is” 
between the persons who were defendants in 
that suit, and a new person, the purchaser at 
the sale. The ,case was argued before us as 
if if was a qgestion between the parties to 
the original sfit, although towards the end 
of the argument the real state of things was 
alluded to, famely, that the defendant was i 
person who had come in afterwards. The 
Section does not apply, and there is no ground 
fop the objection. lhe case of the plaintiffs 
is this, that the defendant has bought property 
at a sale in execution of a decree which 
was not authorized by the decree to“be sold. 
What the decree authorized to be sold was 
the property which bad come from the plaint- 
ifs mother, and they say that the property 
they claim in this suit was not such, but 
property which they had independently of 
her. 

Another objection was taken that the 
plaintiffs were, as it is described, benefited 
by the sale, and that the money which was 
produced by it had been applied in payment 
of their ereditors; and, at least, if the 
defendant was not to keep the property, he 
ought to be repaid the money which had 
been so applied. But this question was not 
raised in the first Court. No enquiry was 
made as to how the money was applied, and 
we,have no facts found which would enable 
us to say whether this allegation is true or 
not. From what we read, we are inclined ta 
think it is not exactly as if was represented 
to us on the part of the appellant. But the 
| question not having been raised, and so no 
Dern p given to the plaintiffs to show 
what the facts really were, is sufficient to 
prevent effect being given to the objection 
in special appeal. ‘Unless the facts had been 
properly enquired into and found by a 
competent authority, effect ought not to, be. 
given-to such an objection in “the stage in. 
which the case comes before us. 


The appeal must be dismissed with costs.. l 
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t 


1873.] Civil 





The 3rd July 1878. 


Presegi: 
The Honb’le F. B. hn and ©. Pontifex, 
Judges. 


Ameen—Bribery—Right of Action. 
`~ Case No. 82 of 1878. 


Special Appeal from a detision passed by 
the Judge of Caiwag Np dated the 
10th August 1872, reverstng a decision 
of the Moonsff of Hathuzaree, dated 
the 27th May 1872. 


Gogun Chunder Dutt (one of the Defendants) 
Appellent, 


VErTsus 


MMnokee (Plaintiff) Respondent. 


Mr. C. Gregory and Baboo Aukhil Chunder | 


Sen for Appellant. 
Mr. H. E. Mendies for Respondent. 


A civil suit does not lie to recover money paid to 
a Civil Court Ameen to induce him to make a favorable 
report. 


Kemp, J.—One of the defendants, Gogun 
Chunder Dutt, a Civil Court Ameen, is the 
appellant in this case. He was sued with 
. other defendants by the widow of one Kally 
Churn Moonshee, who, we are informed, 
was a pleader in the Moonsiff’s Court of 
Futtickcherree in Zillah Chittagong, to 
recover back Rs. 140, which had been 
paid by Kally Churn to the defendant 
Kristo Chunder Dutt, brother of the Givil 
Court Ameen, as a bribe to induce the latter 
to report in favor of Kally Churn in a 
certain ease which was submitted to the 
Ameen for report on a question as to the 
amount of wassilat. ‘The Moonsiff held, 
and we think rightly, that the suit would not 
lie in the Civil Court. The Judge, while 
finding that there is no direct evidence that 
this money was paid to the Ameen, was of 


opinion, on the whole of the evidence, that! 


the money was paid as alleged; and, on the 
point of law, the Judge, after quoting certain 


‘gases, was of opinion that this money having 


been extorted from the plaintifs husband, 
a suit would lie for its recovery. 

We think that, under the ruling to be 
found in Volume XVIII, We®&ly Reporter, 
page 450, no such suit will lie in the Civil 
Court. 

The suit of the plaintiff will, therefore, be 
dismissed as against the Ameen, appellant, 
Gogun Chunder Datt, with costs, 
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The 4th July 1873. 
Present : å 


The Howble F. B. Kemp and C. Pontifex, 
Judges. 


Joint Liability for illegal Act—Contribution— 
Right of Suit, 


Case No. 1659 of 1872. 


Special, Appeal from a decision pussed by 
the Subordinate Judge of Rajshahye, 

, dated the 25th June 1872, reversing a 
decision of the Budder Moonsiff of 
Beauleah, dated the 3rd April 1871. 


Ruthee Sirdar and others (some of the 
Defendants) Appellants, 


VETSUS 
Shujoo Paramanick (Plaintiff) Respondent. 
Baboo Gopeenath Mookerjee for Appellants, 


No one for Respondent. 


A zemindar having obtained a joint decree for costs 
against certain villagers who had been jointly coucerned 
in opposing an Ameen who was measuring the lands of 
his zemindaree, executed his decrea by the attachment 
of the property of one of the judgment-debtors. This 
judement-debtor then sued the others for contribution : 

HeLD, that the suit would not lie, 


Kemp, J.—TseE admitted facts in this 
case are, that on the zemindar Ram Tunoo 
Ghose attempting to measure the lands 
of his zemindaree, the Ameen was opposed 
by the plaintiff and defendants and other 
villagers, was driven out of the village, 
and was unable to make the measurement, 
The zemindar thereupon brought a suit 
against the opposing parties, and obtained a 
joint decree for costs. On executing this 
decree, it appears that the zemindar attached 
the property of thé plaintiff alone, and 
recovered the whole amount of his decree 
from him. The plaintiff, therefore, brings 
this suit for contr?bution, after deducting 
from the total amount paid by him in execution 
the share for which he, the plaintiff, was 
liable. 

The defendants pleaded, Ist, that the 
Civil Court had no jurisdiction as the suit 
was one triable in a Small Cause Court; 2nd, 
that the decision to be found in Volume VII, 


a" ° 


236 Civil 


THE WEEKLY REPORTER. 


: 
$ 


Rulings. [Vol. XX." 





. .* 

Weekly Reporter, p. 384, applied; and 
lastly, that the defendants had paid Rs. 150 
to the plaintiff. 


The first Court was of opinion that the 
guit was coguizable by the Civil Court, but 
that the Full Bench ruling applied, and 
dismisséd the suit. 


~ On appeal, the Subordinate Judge found 
on the evidence that the plaintiff and defend- 
ants equally opposed the Ameen in his 
attempt to effect the measurement of .the 
village ; that the ruling in Volume VII did 
not apply ; and that the plea of the defendants 
that they had paid Rs. 150 to the plaintiff 
was not established by evidence. i 


The ruling to be found in Volume VII 
refers to a case of damages; the present case 
not being one for damages at all, but for 
costs. In that case, the defendants had 
trespassed upon the lands of the plaintiff and 
erected a bandel thereon for the purpose of 
catching fish within the limits of the plaintiffs 
estate. Even in that ease, which was one of 
trespass, the Chief Justice, who delivered the 
judgment of the Full Bench, says :—“ The 
“Court cannot say whether the plaintiff was 
“‘entitled to contribution or not: all that we 
& can say is that the plaintiff was not neces- 
“ sarily precluded from recovering contribu- 
“ tion, merely because the damages for which 
“the decree was given were caused by a 
“wrong, in the legal sense of the word, done 
“to the plaintiff. If the Judge had jurisdic- 
í tion in the case, we should inform him that 
“he ought to try the case upon the merits, 
“and to ascertain whether, having reference 
“to the circumstances under which the 
“trespass was committed, the parts which 
“ihe defendants respectively took in it, and 
“the benefits, if any, which they respectively 
“derived from it, they ought to contribute 
“any and what portions of the damages 
“recovered against them.” The Chief Justice 
then goes on to say:—‘‘If they were all 
“jointly concerned in committing an act 


The 4th J uly 1873. ` 


i an 
The Hon’ble Dwarkanath Mitter, Judge. 


Minor— Guardian— Estoppel—Joint Owners— 
Remedy. e 


Caso. 498 of 1873. 


Special Appel from a deaision passed by 
the Subordinate Judge of Dacca, dated 
the 8th December 1871, reversing «a 
decision of the Additional Moonsiff of 
Naraingunge, dated the 31st May 1871. 


Sreemutty Aporajita Debia (Plaisiff) 
Appellant, 


VErTSUS 


Panchcowree Kyburto Doss (one of the 
Defendants) Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboos Sreenath Banerjee and Aukhil 
Chunder Sen for Respondent. 


The fact of a minor’s guardian not having instituted 
any proceedings to set aside a mokururee pottah is not 
sufficient to defeat his title, or make the terms of the 
pottah binding on him, 

Where joint owners of land make an excavation 
which causes injury to their co-sharers, the remedy of 
the latter lies in an action either for partition or for 
damages. 


Mitter, J—In this case it ‘is clear that 
the decision of the Subordinate Judge is 
erroneous, and ought therefore to be set 
aside. The real plaintiff in the suit was the 
minor, and not the lady Sreemutty Aporajita 


“which they knew to be legal, the plaintiff | Debia, as the Subordinate Judge erroneously | 


“is not entitled to contribution.” 

In the case now before the Court, the 
parties were only jointly concerned in the 
ac? of opposing an Ameen in making a 
measurement, and the decree being a joint one 
the presumption is that the defendants in the 
original decree were jointly liable. The 
Lower Appellate Court has found on the 
evidence that the “defendants in this case 
joined the‘ plaintiff in opposing the zemindar. 

We dismiss the appeal, but without costs, 
as no one appears for the respondent. 


supposes. It if admitted on all sides that 
the minor is ‘entitled to a 4-anna share of 
the property in dispute, and it seems to be ~ 
quite clear that the mere fact of his mother 
and guardian not having instituted any 
proceedings against the defendants for a 
period of fofr years to set aside the 
mokururee pottah set up by them is not 
sufficient to defeat his title, or to make the 
terms of that pottah binding on him. I am 
of opinion, however, that the claim for filling 


| up the excavation made by the defendauts 


i 


1873.] Civil 


THE WEEKLY REPORTER. 


Rulings. 237 


a 


Rg ee ee Pe ee ee ae ep ee ee 


upon the land in dispute cannot be main- 
tained. As joint-owners of that land the 
defendants were just as\uuch entitled to use 
it as the plaintiff, an if by making the 
excavation in question they have done any 
injury to the plaintiff, the latter must seek 
his remedy in an action either for partition 
or gor damages. Under these circumstances, 
the decree of the Subordinate Judge must 
be reversed, and a decree vatered for the 
plaintiff simply for ¢malee pessession of the 
4 annas share which belongs to him, with 
costs. . i 





The 5th July 1873. 


Present : 
b 
The Hon’ble E. G. Birch, Judge. 


Prescriptive Right—Injurious User. 
Case No. 987 of 1872, 


d 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
7th May 1872, reversing a decision of 
the Moonsiff of Kotulpore, dated the 
12th July 1871. 


Sreedhur Dey (one of the Plaintiffs) 
Appellant, 


VETSUS 


Adoyto Kurmokar and others (Defendants) 
Respondents. ° 


Baboo Bhowanee Churn Duit for 
Appellant, 


No one for Respondents. 


There can be no prescriptive right to injure another, 
even though such injury has the warrant of very ancient 
User, 


Birch, J-—In this case, bthink that the 
décision of the Lower Appellate Court 
cannot be sustained. The Judge remarks 


- that “very ancient user is admitted, and no 


injury is proved ;” and it appeared to him 
that the suit was brought from some spite, 
and was groundless. ‘The veeni weut to 
the spot, and found that the defendants have 
been in the habit of throwing into the 
plaintifs tank the burnt earth of which 
their crucibles were made, and that by reason 
of their so doing, earth had accumulated in 
the bed of the tank on both sides of the 


ghat near the defendant’s house. The 
defendants have admitted in their grounds of 
appeal before the Judge that they had 
thrown this earth into the tank, and claimed 
a prescriptive right so to do. 

_ There can be no prescriptive right in such 
a case as this, and it is quite clear that if 
the defendants persisted iu throwing earth 
into the tank, the plaintiff might suffer 
greater injury than he has already sustained, 
by having the bottom of his tank raised. 
The Moonsiff’s order was that the burnt 
mud thrown by the defendants into the bed 
of the fank should be moved by them ; 
and this’ order seems to me under the 
circumstances to be a proper one. 

The decision of ‘the Lower Appellate 
Court will be reversed, and thet of the 
Moonsiff restored. The appellant is entitled 
to his costs, 


+ 


The 5th July 1873. 


Present : 


The Hon’ble F., B. Kemp and ©. Pontifex, 
Judges. 


Freut- Limitation, 
Case‘No. 60 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Mymensingh, dated the 
6th December 1872, affirming an order 
of the Moonstff of Jamalpore, dated the 
22nd March 1872. 


W. B. Manson. executor to the estate of the 
late K. Brodie (Decree-holder) 
Appellant, 


versus 


Khulleet Fukheer and others (Judgment- 
debtors) Respondents. 


Baboo Anund Chunder Ghossal for 
Appellant, 


No one for Respondents, 


An execution case, aftêr sundry attempts at satisfying 
the decree which were only partially successful, having 
been struck off by the Deputy Collector, the decree~ 
holder did nothing for three years and three months, and 
then applied for execution, when, on the objection of the 
judgment-debtor, the Deputy Collector held the decree 
to be barred. On a second application, he set aside his 
former order. Meantime the case was transferred under 
Act III (B.C.) of 1870, to the Civil Court, whick held 
that it conld not interfere with the Deputy Collector's 
judgment on review,,and on another application being 


* 
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made for execution, some of the judgment-debtor’s 
property was attached and sold: 
Hero that the judgment-creditor’s decree was barred. 


& 

Kemp, J.—THIS is n peculiar case. The 
decree is dated the 19th of May 1865. Two 
applications were made between that date 
and the 14th of August 1866, but nothing 
appears to have resulted from these applica- 
‘tions. On the Sth of September 1866, the 
judgment-debtor prayed that the property 
might be released from attachment, promising 
that he would pay Rs. 500 on that day and 
the balance within one month. ‘The 
judgment-creditor* consented to this *arrange- 
ment and the property was releised from 
attachment, but only Rs, 300 were paid then, 
‘and the balance was not paid within the 
month ; and although the Court struck off the 
case on the 8th of September 1866 before 
the month allowed for payment had expired, 
the judgment-creditor actually did nothing 
from that date to the 8th of December 1869, 
so that three years and three months elapsed 
before any application was made. 

A third application was then made on the 
8th of December 1869, and on the 7th of 
‘February 1870 an order was made that, 
subject to any objections that might be made 
on the part of the judgment-debtor, the case 
be revived. 

The judgment-debtor did object, and on 
“the 8th of April 1870 the Deputy Collector 
held, and we think properly held, that the 
decree was barred. Subsequently, an appli- 
cation was made for review ofjudgment, and 
the Deputy Collector, without notice to the 
judgment-debtor, set aside his former order 
and held that the decree was not barred. 

In the meantime, Act III of 1870 came 
into operation, aud the case was transferred 
to the Civil Court. The judgment-debtor 
again applied to the Civil Court alleging that 
the decree was barred, but the Moonsiff held 
that as the Deputy Collector had ruled on 
review that the decree was not barred, the 
Civil Court could not interfere. After this, 
another application for execution was made, 
some property belonging to one of thie 
judgment-debtors was attached and sold, and 
the case was struck off on the 20th of April 
1870. 

The last application, Which we have now 
to deal with, was made on the 14th of 
August 1871. Both Courts have held that 
the application of the decree-holder is barred. 
Jt has been contended in special appeal, Ist, 
that as there was no appeal from the decision 
of the Deputy Collector holding that the 
decree was not barred, the Civil Courts were 


> % 


bound by that decision, and they were wrong 
in holding that the decree was barred ; 2nd, 
that under Section $ Act HI of 1870 the 
Civil Court had no furisdiotion whatever .in 
the matter, 

With reference to the first objection, it 
appears to us clear that, whatever effect the 
decision jn review of the Deputy Collegtor 
may have had at the time it was passed, 


when the judgmpnt-creditor applied in 1871 _ | 


he was bound tọ show that his decree at that ` 


time was alive, 


admitted that but for this order of the 
Deputy Collector on review, the decree was 
barred on the 8th of December 1869, We, 
therefore, hold with* the Courts below that 
the judgment-ereditor’s decree was barred, 
aud that his application to enforce itenust be 
dismissed, 

On the second ground, we think that the 
appellant is not entitled to také this objection 
at all. He invoked the aid of the Civil 
Court and asked that Court to enforce his 
decree. It therefore does not lie in his 


mouth to take this objection, which he has 


moreover taken for the first time in this 
Court. 

We dismiss the appeal but without costs, 
as no one appears for the respondent. 


The ‘sth July 1873. 
Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. ` 


Erroneous Action of Courts— Restitution ` 
lo Parties. 


Case No. 108 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 15th 
January 1873. 


Bibee Hamida alias Kajoo and others, Decree- 
holders (efendants) Appellants, 


VETSUS 


Now it is very clear, as’ 
shown by theeCourts belows and further it is 


\ 


Bibee Bhudhun, Judgment-debtor (Plaintiff) ` 


Respondent. 


Baboo Chundar Madhub Ghose and Moon- 
shee Mahomed Yusoof for Appellants. 


Messrs. R. E. Twidale and C. Gregory 
for Respondent. 


s 
A plaintiff, having sued for possession and obtained a 
decree, which,was affirmed .in appeal, ' entered into 
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possession. The mesne profits due as damages from the 
defendant on account of wrongful dispossession were 
also calculated and paid intoyCourt. Defendant then 
appealed to the Privy Council, which reversed the decrees 
of the LoWer Courts, and diregted the High Court to 
give effect to its order and declarations in the case. 

No orders were made by the High Court to this end, 
“and it became the duty of the Lower Court to frame 
_ ‘the final decree, The Judge made an order for the 

restitution of the property; but not an order for repay- 
ment® the rents and profits derived therefrom by the 
plaintiff during his possession: ‘ 

Heup that the Judge should have rade this order also, 
and that interest should be paid on the mesne profits 
according to the rule that parties shoulg be restored as 
far as possible to the same position as they were in 
when the Court by *its erroneous tion displaced 
them from it. 


Phear, J~—We think that in this case 
there has been to some extent a miscarriage 
of the matter in the Court below. The 
question which has arisen is, however, not so 
much a Question relative to the execution of 
a decree which has been passed, as the 
question what we the proper final orders to 
be given in consequence of the decision of 
the Privy Council determining the original 
matter of suit between the parties, 

The plaintiff sued to obtain possession of 
certain property; and, on the 8th March 
1861, obtained a decree of the local Court 
for possession. On regular appeal, this 
‘Court offirmed the decision of the first Court 
with some slight modification; and the 
consequence of this was that the plaintiff 
was allowed to get possession of the property 
in execution of the first decree so far back 
as the early part of the year 1862. Also 
the mesne profits due as damages from the 
defendant to the plaintiff in consequeuce ef 
the previous supposed wrongful dispossession 
of the plaintiff, were calculated and paid 
into Court. 

But the defendant appenled against the 
decree of this Court to the Privy Council; 
and on the 22nd April 1872, the Privy 
Council gave a decision in favor of the 
defendant, directing the plaintif’s suit as to 
two villages to be dismissed with costs, 
The Privy Council came to the conclusion 
that the appeal and the cross-Rppeal ought 
to be allowed, and that the decrees of this 
Court and of the Zillah Court ought to be 
reversed, and that in lieu of the said decrees 
eit should be ordered and declared by Her 
Majesty as was then set out in some .detail 
by the judgment of the Privy Owuncil ; aud 
finally the Privy Council directed “ that the 
“case he remitted to the High Court to give 
* effect to these orders and declarations, and 
“carry the same into execution.” 

It appears that no orders were specifically 
made by the High Court for the 'purpose 
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of giving effect to the decision and 
declarations of the Privy Council, although 
probably the successful party in the appeal 
to the Privy Council ought to have obtained 
the requisite orders from this Court. 
However, in the absence of such orders 
from this Court, the decision of the Privy 
Council and the record came before the Lower 
Court for the purpose of having that decision 
in favor of the defendant given effect to ; 
and then it became the duty of the Lower 
Court to make the final orders which 
perhaps the High Court might the more 
properly have made in the first instance: in 
other words, to frame the final decree 
between the parties in such a way as to carry 
into effect the decision of the Privy Council. 
And it seems to us that that decree ought 
to contain in addition to the order dismissing 
the plaintifPs suit with costs (according 
to the direction of the Privy Council) 
such further orders as might be necessary 
for the purpose of rectifying and undoing 
the effect of the mistakes previously made 
by the Court in the proceedings. And one 
of those orders certainly was that not only 
the property which had been taken 
possession of by the plaintiff in execution of 
the decrees which were subsequently 
reversed should be restored to the defendanr, 
but also that the rents aud profits which had 
been received by the plaintiff from this 
property during the time he had been so 
in possession should be accounted for and 
paid over to the defendant. ‘The Judge did 
make the order for the restitution of tha 
property, bnt withheld the latter portion 
of the order. 

We think that he was wrong in that 
respect. ‘The order must therefore be made 
that the plaintiff do pay to the defendant the 
rents and profits which he has received from 
the property during the period of disposses- 
sion, and that the necessary steps be taken 
by the Court for the purpose of calculating 
them. Therefore this case will be sent back 
to the Lower Court for that purpose. 

In coming to this decision we have 
followed the precedent which was quoted 
to us, and have also given effect to the® 
opinion which was expressed by the late 
Chief Justice, although it did not amount 
to a judicial decision, in the Full Bench case 
reported in IX Weekly Reporter, page 409. 
We think that that precedent and that 
opinion are in accordance with the rule 
which Courts of Justice are bound, when 
necessary, to act upon of restoring parties, 
so far as they can-be restored, is the same 
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position as they were in at the time when | special appeal, upon its being shown to be well-founded, 


the Courts by its erroneous action in the 
course of suit displaced them from it. 

. As to the remaining question with regard 
to the right of the defendant to the interest 
on the money which has been ordered to be 
paid back to him, we think he is by the 
same rule entitled to such interest, and we 
direct that it be caleulatad at 6 per cent. 
from the time when the money was paid 
over to the plaintiff. 

With regard to interest on the mesne 
profits which are,to be calculated, we think 
that the appellant ought to have.interest at 
6 per cent, on those mesne profits from the 
time when they are ascertained until 
realization. 

The appellant must have his costs in this 
Court, and we allow two gold mohurs for 
pleader’s foes. 


The 5th July 1873. 


Present: 


The Hon’ble J. B. Phenr and G. G. Morris, 
Judges. 


Misjoinder of Causes—Special Appeal. 
Case No, 1962 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 

` the 4th September 1872, reversing a 
decision of the Moonsiff of Durbhangahk, 
dated the 27th April 1872. 


Tarinee Churn Ghose (Plaintiff) 
Appellant, 


BErPSUS 


Hunsman Jha andeothers (Defendants) 
Respondents. 


Baboo Chunder Nadhub Ghose for 
Appellant. 


Messrs. J. S. Rochfort and J. Younan for 
Respondents, 


As a general rule, if an objection on the ground 


give the objector the benefit of it; but if it is not 
pressed and carried to a Gecision in the first Court, and if 
the parties go to trial a} if the objection had not been 
made, then the objectioh will not be given effect to at a 
later stage unless it appears clearly that there was a 
defect in the original trial in consequence of the 
misjoinder, a 


Phear, J—fms is a suit brought by the 
plaintiff agaihfst three sets of defendants, 
defendant Nw. 1, defendant No. 2, and 
defendant No. 3, for the purpose of obtaining 
cultivator’s possession of a 150 beegahs of 
land which he says he is entitled to. 


The plaint alleges that the land was 
possessed by the defendant No. 2 under a kasht 
mowrosee Tight, and that it was s@td at an 
auction sale to the defendant No. 1, who. 
again afterwards sald it to the plaintiff. 


The plaint further alleges that the defend- 
ant No. 3 being ticcadar and representative 
of the zemindar had, before the sale, wrong- 
fully dispossessed the defendant No. 2 of 
80 beegahs out of the whole 150, and that 
defendant No. 2 had brought a suit against 
him to recover it, and had actually obtained 
a decree, į 


According to these statements, it would 
appear that the plaint really does cover two 
perfectly distinct causes of action, As 
against the defendant No. 3, the plaintiff in 
substance complains that he, the plaintiff, 
having the rights of a ryot, defendant No. 2, 
hæs been wrongfully ejected, and has been 
kept out of possession of 80 beegahs of 
land by his zemindar, defendant No. 3. 


As regards the other defendants, he says 
that he is kept out wrongfully by them from 
120 beegahs of land without any show of 
right at all 


The defendant No. 3, in his written state- 
ment, pointed out the distinction between 
these two causes of action, and said that he 
ought not to Be sued jointly with the other 
defendants. But it does nit appear that at the 
trial he pressed the Court for an issue upon 
this point; and the first Court did notin 
fact raise any ‘issue. The result was that 
the trjal was had, and all parties brought 
their evidenge before the Court just as if the 
cause of suit was single between the plaintiff 
and all the defendants. 


The first Court gave the plaintiff a decree 
for a portion of the lad as against the 


of misjoinder of causes is pressed and carried to a | defendants No. 1 and No. 2; but dismissed 
decision in the first Court, the High Court will, even upon | the plaintiff's sult as against the defendant 
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No. 8, on the ground that it was barred, it 
being essentially a suit brought by a ryot to 
recover possession of Wand from which he 
had been illegaliy spose by his land- 
lord, and was therefo barred by special 
law of limitation prescribed by Act VIII 
of 1869, B.C. 


Qu appeal, which was preferred by the 
plaintiff and the defendant No, 2, both 
appealing, the defendant Na 3 again objected 
to the joinder of two causes of action ; and 
ithe Lower Appellate Court hds dismissed the 
plaintiff's suit if its entirety‘on the gronud 


that it is multifarious. 


We have had various decisions of this Court 
cited on the one side and the other in support 
of and in adverse to the decision which the 
LowerCourt has passed. And I think we may 
state as the result of these various decisions 
and others with which we are acquainted, 
that, as a general rule, if an objection 
on this ground is pressed and carried to 
a decision in the first Court, this Court will 
even, upon special appeal, upon its being 
shown to be well founded, give the objector 
the benefit of it. But, on the other hand, if 
it is not pressed and carried to a decision in 
the first Court, and if the parties go to trial 
in the same way as if the objection had not 
been made, then the objection will not be 
given effect to at a later stage, unless it 
appears clearly that there was a defect in the 
original trial in consequence of the misjoinder 
of the causes of action to which the objection 
is directed. 


There are many cases in our Courte, in 
addition to those which were quoted to us, 
all of which, as far as my memory serves me, 
bear the same construction. This Court has 
always held that it is the duty of the first 
Court which receives the plaint and entertains 
the suit, to take care that the parties are 
not prejudiced by any unfair complication 
in the matters which the plaintiff charges 
against’ the defendants. But if the parties 
. have chosen to go to trial aud have not 
insisted upon the first Court*taking a step of 
this kind, then if may very fairly be taken 
against them at a later stage of the appeal 
proceedings that they have not in fact 
suffered auy material disadvautage in the 
trial, unless, as has been already remarked, it 
be distinctly shown that @here was: such 
disadvantage. 

In the present case, it seems that the 
parties did go to trial; and it has not been 
said on one sid@ or the other before us that 
there was the least complaint, during the 


>. 
trial on the part of either of the defendants 
that they were in any way prejudiced by 
the course that was taken. As far as we 
know, both sets of defendants, or “rather 
the three sets of defendants, did in fact 
adduce all the evidence before the Court which 
they were able to adduce, and completely 
placed their respective cases before the 
Court. And this being so, if seems to 
us that it was too late to make the objection 
in the Appeal Court, The Judge of the 
Lower Appellate Court ought to have taken 
the case as it came up to him, and so far 
only given effect to the, objection as to 
separate ethe two causes of action in the 
trial by himself so far as he best could. 
And in this particular instance, it would 
seem that the two causes of action could be 
very readily placed apart and tried, the one 
separate from the other. If he had done so, 
it seems to us that he would have had no 
difficulty of judging the merits of each cause 
of action upou the evidence which was on 
the record. He has not done this: he has 
dismissed the plaintiff’s suit generally upon 
the ground that the plaint was bad for 
comprising more causes of action than one 
against different defendants. 


Under these circumstances, we think that 
the record must be sent back to the Lower 
Appellate Court for a complete trial. The 
Judge will, we think, experience no real 
difficulty in taking the two cases separately, 
that is to say, the cause against Mr. Gale 


as one case: he will try that as a suit 


brqught by a ryot aginst his zemindar to 
establish his right to the possession of the’ 
jote from which he alleges that he has been 
wrongfully dispossessed. He will try the 
other case against the defendant No. | and 
the defendant No. 2 also upon its own 
separate merits. 


Our order will simply be that the decree 
of the Lower Appellate Court be reversed, 
and the case remanded to that Court for 
retrial upon its merits. 

We think that the respondent, defendant 
No. 8, must pay the plaintiff’s costs estimated 
in the proportion of 80 beegahs to the total 
amount of 150 beegehs. l ° 

We think that tife case should be treated 
in the Court below as two suits and two 
appeals, 
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The 7th July 1873. 
. Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Joint Decree—Execution— Contribution. 


Case No. 1120 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
the 12th April 1872, reversing a decision 
of the Subordinate Judge of that 
district, dated the 30th August 1871. 


Serajool Hug and others (some of the 
Defendants) Appellants, 


VETSUS 


Roy Luchmeeput Singh Bahadoor (Plaintiff) 
and another (Defendant) Respondents. 


Baboo Grish Chunder Ghose for Appellants. 


Baboos Sreenath Doss, Rash Beharee 
Ghose, and Hohinee Mohun Roy for 
Respondents. 


In a sait for contribution towards the amount paid by 
plaintiff in satisfaction of a decree which had been 
passed in favor of a third party jointly against plaintiff 
and defendant, HELD that the real question was whether, 
under all the circumstances which constituted the relation 
between the present plaintiff and defendant in respect of 
the decree, the claim was just and equitable. If the 
defendant had substantially no interest whatever in the 
subject of the former suit, he dould not be made liable to 
recoup the plaintiff. 


+ 


Phear, J—TaE Lower Appellate Court 
seems to have fallen into error in regard to 
the principle upon which it decided this case. 
From its judgment. it would seem that the 
Lower Appellate Court considered that it 
‘was in the situation of a Court charged with 
the execution of a decree, and that 


+ 


consequently it had no discretion whatever in 
the matter before it. This unquestionably is 
not the true aspect offthe case. Thè liability 
of the defendant i the present Suit to 
contribute towards the amount, which the 
plaintiff has paid in satisfaction of the former 
decree, does not rest solely upon the ground 
that that decree was passed in favor of sgme 
third persons jointly against the present 
plaintiff and the present defendant. ‘That 
decree no doubt created an obligation to pay 
as between thedecree-debtor in that case and 
the decree-cre@itor ; but its force went no 
further. In this suit for contribution the 
Lower Court ought to have addressed itself 
to the question whether or not, under all the 
circumstances which constituted the relation 
between the present plaintiff and the present 
defendants in respect of that decree®it was 
just and equitable that the present defendants 
or some of them should repay the plaintiff a 
portion of the money which he had paid in 
discharge of the decree made against them all 
jointly, 

The Lower Appellate Court very plainly 
has not looked upon the matter in this light, 
It has given no attention at all to the question 
whether or not the present appellant stood in 
such a relation to the plaintiif in regard to 
the matter of the former suit that he might 
in equity be made to pay.back to the plaintiff 
some portion of the money which was 
decreed against them jointly. This question 
will mainly depend upon the extent of the 
interest which the different parties had in the 
matter which constituted the foundation of 
the suit in the former case. The Subordinate 
Judge appears to have viewed the suit in its 
right aspect ; and he came to the conclusion 
that the present appellant had substantially 
no interest whatever in the subject of the 
former claim. If this be so, he ought to be 
relieved of any liability to recoup the present 
plaintiff, And perhaps this is the simplest 
form of the question which remains for the 
Lower Appellate Court to try. 


It is only @cessary however for us to` 
reverse the decision of the Lower Appellate 
Court and to remand the case to that Court 
for retrial upon its merits. ` 


Costs will abide the event. 


E 


1873. ] Civil 


THE WEEKLY REPORTER. 


Rulings. 243 


ra tere rH rrr Rl y-e a“ 


The 9th,July 1873. 
-~ Preseat : 


The Hon’ble Dwarkanagh Mitter and E. G. 
Birch, Judges. 


Enhancement of Rent—Decree prior to Act X 
of 1859. 


Case No. 821 of 1872, 


Special Appeal from a decision passed by 
the Subordinate Judge oft Furreedpore, 
dated the 4tl» May 1872% reversing a 
decision of the Moonsiff of Muzoodpore, 
dated the 23rd December 1871. 


Doorga Churn Chatterjee (Plaintiff) 
Appellant, 


© VETSUS 


Doya Moyee Dossia aud another (Defendants) 
* Respondents. 


Baboo Doorga Mohun Doss for Appellant. 


Baboos Sham Lall Mitter and Sharoda 
Churn Mitter for Respondents. 


A deeres of the late Sudder Court fixing an enhanced 
Eua for a certain jote, passed before the promulga- 
ion of Act X of 1859, was held not to have become 
ineffectual by the fact of no rents having been recovered 
under it, 


Mitter, J.—In this case, I am of opinion 
that the decision of the Lower Appellate 
Court is erroneous in law, and ought, there- 
fore, to be set aside. 

In the first place, it is clear that the 
Subordinate Judge had no authority to remand 
the case to the Court of first iustauce for a 
frésh decision on the merits. That Court 
had not decided the case upon a preliminary 
point, nor had it excluded any evidence 
which the parties were, or are even now, in 

‘a position to produce. Under such cireum- 
stances, the order of remand passed by the 
Subordinate Judge is clearly opposed to the 
provisions of the 852nd Section of the Code 
ef Civil Procedure. ® 

In the next pluce, it is equally clear that 
the Subordinate Judge is in error in holding 
‘that the decree of the late Sudder Court, 

e bearing date the 30th of August 1858, by 

which the rent payable on account of the 

defendant’s tenure was assessedat Rs. 6,343, 

has become “ineffectual,” because it was 

passed before the promulgation of Act X 
of 1859, and because the plaintiff has failed 
to show that rent has been subsequently 
recovered from the defendant at that rate. 
The precedents relied upon by the Subor- 

° 


+ 


dinate Judge have been overruled by the 
Judicial Committee of the Privy Council in the 
case reported in page 175 of the 19th Velume 
of the Weekly Reporter, and the parties must 
therefore be held to be conclusively bound by 
that decree, which was passed by a Court of 
competent jurisdiction in a suit properly 
framed for the purpose between their prede- 
cessors in title. Itis true that the plaintiff 
has failed to show that rent has been subse- 
quently realized from the defendant at the 
rdte fixed by that decree; but this circum- 
stance cannot affect the validity of his claim 
to recover at that rate, wNen it is clear that 
the defendant has not been able to prove or 
even to allege that a lower rate of rent was 
subsequently agreed upon, or that the lands 
in his possession are not in a condition te 
bear the rent fixed by the Sudder Court in 
1858. The defendant eannot be permitted 
to hold the plaintiff’s lands free of rent; and 
in the absence of any alteration in the posi- 
tion of the parties, or in the condition of the 
lands since the date above referred to, I feel 
myself bound to hold that the decree in ques- 
tion is a good and valid foundation for the 
present suit. 

For the above reasons, I would uphold the 
decision of the Moonsiff and reverse that of 
the Subordinate Judge with all costs. 

Birch, J:—I concur. 





The 9th July 1873. 


Present : 


The Hon’ble J. B. Phear and G. G Morris, 
Judges. 


Boundary Dispute— Survey Map—Settlement 
Proceedings. 


Case No. 1324 of 1872. 


Special Appeal from a decision passed by 


the Judge of Bhaugulpore, dated the 
27th May 1872, affirming a decision of 
the Subordinate Judge of that district, 
duted the 24th July 1871. 


Ranee Radha Chowtdhrain (Plaintiff) 
Appellant, 
versus 
Gireedharee Sahoo (Defendant) Respondent. 


Baboos Romesh Chunder Mitter and Rash 
Beharee Ghose fors Appellant. 


Baboo Taruck Nath Dutt for Respondent. 


In a boundary dispute, where the question relates to 
the situation of the pillars which formed the line, and 


¢ + 
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the sketch map left by the officer who laid down the 
pillars affords room for ambiguity as to the direction of 
the fine, it is of importance to see what has been the 
condugt of the parties since the line of pillars was 
decreed to be the boundary. If there has been a Govern- 
ment survey, the survey map must be taken as 
evidence; and if one of the parties has made a settle- 
ment according to the survey boundary, the fact must be 
taken into account unless explained away. 


Phear, J.— Tae question before the 
Lower Courts was a very simple question of 
fact: and it is thus stated by the Lower 
Appellate Court :— 

“ The question this Court has to, decide is 
“ where were the pillars which for med the 
“boundary up to which the defendaut’s 
& possession was confirmed in 1863.” 

These pillars were set down by a darogah, 
who was commissioned for the purpose, in 
order that they might serve as a permanent 
demarcation of the boundary between the 
two estates. For some reason or other they 
disappeared, and the question which the 
Courts have had to decide is where were 
the pillars situated which the darogah put 
down in 1855. 

The darogah himself has left us evidence 
of this line of pillars in the shape of a 
sketch map, in which the distances between 
the pillars are accurately stated. But no 
statement is made relative to the directions 
of the lines joining the successive pillars ; 
but the parties are agreed that the darogah 
placed the pillars so nearly as he could upon 
the line of boundary given in the thakbust 
map of 1842, And in that map both elements 
are given: the element of distance and the 
element of direction. 

In this suit the starting point of the 
darogah’s line is agreed to be a certain siris 
tree, and that tree appears both on the 
darogal’s map and on the thakbust map of 
1842. But itis plain on the face of those 


maps that the darogah’s line did not start. 


immediately from the foot of that tree. At 
that time the river Ganges passed close to 
the tree, and the darogah began his demar- 
cation on the opposite side. Inhis map he 
represents his starting point to be at some 
slight distance to the west of the siris tree 
qn the opposite bauk, 

In the thakbust map the line of boundary 
is carried across or traverses the river. But 
that line is apparently still more to the west 
of the siris tree than is the point of depar- 
ture of the darogah’s line. The first poiut 
at which the durogah, after leaving the bank 
of the river, placed a pillar appears from 
both maps to lie in a direction very nearly 
dlue north from his starting, point. 
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So that if it be agreed, as the parties here 
have agreed, that the line of boundary is to 
commence from the foot of the siris tree, the 
line joining the foot of the siris tre@and the 
darogah’s first pilla? will have an inclination 
towards the west. It certainly cannot, as far 


-as we can judge from this evidence, run due 


north from the foot of the siris tree. The 
river has disappeared since the timé“whem 
the pillars were put down, and that of course 
is the main reason why the parties are now 
prepared to Start from the foot of the siris 
tree. r 

This being the state of the case,—that is, 
the original evidence affording room for some 
degree of ambiguity as to-the precise posi- 
tion of the first part of the darogah’s line, 
—~it is very important in determining. the 
question which is before the Cou®t to see 
what has been the conduct of the parties 
since 1855, or rather since 1863, iu which 
the darogah’s line of posts was decreed to 
be the boundary line between the properties. 
And we then find that in 1868 there was a 
fresh Government survey of the: ground 
made; and this survey must have been, in 
ordinary course, so far effected in the 
presence of the parties that the preliminary 
thak proceedings must at any rate have 
been taken either in their presence, or under 
such circumstances as afforded the parties 
the opportunity of being present. If the 
survey was effected in due course, it could 
not have taken place without notice to both 
parties ; and consequently, unless there is in 
evidence before the.Court (and there is not) 


sofaething to show that the proceedings of - 


this survey ought not to be presumed to- 


have been rightly carried out, this survey map 
eertuinly must be taken as evidence between 
the parties for as muchas it is worth : it 
must be evidence as to possession of the 
parties in 1868 at the time when the survey 
was made. And therefore it is some evidence 
as to the line which has been accepted by the 
parties themselves as the true line of bound- 
ary between the two properties. 


It seems further that the defendant fins 
lately taken a settlement of his estate from 


Government by the boundary which appears. 


in the survey map of 1868. This, no doubt, 


unless explained, is some evidence that he l 


considered that to be the boundary of the 
estate. It is quite possible that there may 
be evidence on the record to show that he 
did not, by taking the settlement according 
to those boundaries, in any way intend to 
acknowledge that the estate"did not go beyond 
the boundary ; or there may be evidence to 
e 
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show thaf since he, took that settlement he 
has discovered that the proper boundary of 
his estate lay on the further side of it. But 
Without*some such matter of explanation as 
this, it seems to us that fhe fact of his taking 
that settlement according to those boundaries, 
is some evidence against him that he consi- 
TA at ihat time that those were the 
boundaries of his estate. Of course, it is for 
the Court which is called upon to consider 
this evidence to say how much it is worth. 
We find upon reading the i laine of the 
Lower Appellate*Court that the Judge was 
of opinion that neither the survey map of 
1868, nor the act of the defendant in taking 


- the settlement which has been just referred 


t 


to, could be any evidence between the parties 
in this suit, and therefore it appears that the 
JudgePut them on one side and deliberately 
discarded them from his consideration. In 
doing this, if, seems to us that he was in 
error: he ought, under the circumstances of 


" this case, to have looked at these two items 


of evidence also, at the darogah’s map and 
the thakbust map, and upon a view of the 
whole to have come to the best conclusion he 
could with regard to the question which was 
before the Court. 

With these views, we think that we must 
reverse the decision of the Lower Appellate 
Court, and send the case back to it for retrial 
of the question where the line of the darogah’s 
pillars lies upon the foundntion of the 
evidence to which reference has been made. 

Costs will abide the event. 


The 9th July 1873. 


Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Absent Witnesses Adjournment. 


Case No. 1881 of 1872. 


` Special Appeal from a d@ision passed by 


the Judge of Bhaugulpore, dated the 
29th May 1872, affirming a decision of 
the Officiating Subordinate Judge of that 
district, dated the 5th August 1871. 


Heera Lall Seal and othess (Plaintiffs) 
Appellants, 


VETSUS 


Mahomed? Buksh Khan and others 
(Defendants) Respondents. 
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‘ è. 
Mr. R. T. Allan and Baboo Ahooh 
Dhur for Appellants. 


a 


Baboos Romesh Chunder Mitter, Gocool 
Chunder Banerjee, Bama Churn Baner- 
jee, and Boodh Sen Singh for Re- 
spondents. 


Ina case in which plaintiffs went to trial, and after 
nearly all the other witnesses had given their testimony, 
told the Court that their principal witness K had not 
been summoned, because he was keeping out of the 
way, although they had had ample time to ensure his 
attendance : 


qe 
Herv that, as plaintiffs did not State any definite facts 
from which*the Court might judge whether or not K 
was evading service, and as their application was not 
verified by oath or solemn affirmation, the Court would 
not be justified in postponing the trial for the production 
of this witness, 


Phear, J.—We think that we ought not 
to interfere in this case with the decision of 
the Lower Appellate Court. 

The plaintiff sues to recover possession 
of certain land from various defendants 
severalin number. Healleges that this land, 
together with other property, was let to 
Messrs. Gisborne and Co. in the year 1257 
for a term of years which would expire in 
1274. And further that, on the expiration 
of this lease, he found that the land which 
is the subject of suit had been taken 
possession of by the different defendants 
in the month of Choit 1271, that is, three 
years before, by collusion with the amlah of 
Messrs. Gisborne and Co. 

The trial which was had in the first 
Court was held on the 29th and on the 
following days of August 1870. The Judge 
of the Lower Appellate Court is of opinion 
that the evidence ou the record does not 
establish the fact that Messrs. Gisborne and 
Co. had possession of this land at any time 
during their lease. If they had not, then 
it is obvious that the plaintiff’s cause of 
action must have acerued either to him or 
to his predecessor so far back as the year 
1255, that is, 20 years before suit. Conse- 
quently, the Judge having arrived at the 
conclusion that the’ plaintiff lad failed to 
prove that his cause of action accrued during 
the tenancy of Messrs. Gisborne and €o., 
very rightly disnvissed the suit as being 
barred by limitation. 

Against that decision this appeal is 
preferred. No objection is made to the 
finding of fact which was arrived at by the 
Judge. The objection upon which the 
appeal is based is that a certain witness, 
namely, Kunt Lall, failed to appear at the 
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triaM when he was called upon; and that 
when the plaintiff asked that the trial should 
be postponed and measures taken in order, 
to seture the attendance of this witness, 
the first Court wrongly refused to give him 
that assistance. 

This objection was made in the Lower 
Appellate Court, and overruled by the Judge 
in these words :—“ The plaintiff urges now 
that this man, together with all his papers, as 
also Mr. Graham, the manager, should be 
summoned. I cannot however see the 
justice of this. If the plaintiff had really 
believed his own statement that Baboopoora 
had been let by him to the factory, and if 
he knew that they were in possession, he 
would have naturally rested his whole 
case on the collection papers and other 
evidence which the factory, as his late 
tenants, would have been able to produce.” 

Substantially the Judge’s remark amounts 
to this, that, according to the representations 
of the plaintiffs themselves, this man, Kunt 
Lall, is not the best evidence which they could 
and ought to adduce for their purpose. They 
now say that they want him to be compelled 
to attend in order that he may bring the 
jumma-bundee papers and other collection 
papers of the factory. The proper person 
to bring those would have been the manager 
of the factory himself. We have been told 
during the argument on this special appeal 
tkat the manager of the factory at that time 
was not on the spot. It does not appear to 
be manifested by the evidence in the case 
whether that was the fact or not. But 
however this may be, it does not seem to be 
of very much importance at present for this 
reason, the ism-nuvisee in which Kunt Lall’s 
name was entered was filed on the 14th 
January 1870, and in that the plaintiff does 
not say that he wants him to produce the 
papers of the factory or any ofher papers 
whatever. Summons was issued for this 
man, and the nazir of the Court, in due 
course, within a week or so after the 14th 
‘January, returns that the summons has not 
been served upon him because he could not 
be found. Thus the witness was not in 
fact summoned to attend at the trial. And 
the plaintiffs had so early as the latter end of 
January, or the middle of February 1870, 
full means of knowing that this witness, who 
they now say is their principal and most 
important witness, and whom they desire 
to bring the papers of the factory, could not 
be found. The trial did not come on until 
August. In the meanwhile they had ample 
time either to find this witness and to 
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summon him, or to take measures to ensure 
his attendance at the trial: or again, in the 
alternative, to do that which the Judga 
suggested they should have done at the first 
if they wanted the papers of the factory,— 
summon some one who was in charge of the 
factory to produce them. But they did. 
nothing of the kind ; and they went to 2. ; 
and it was not until all the other witnésses, 
or nearly all the other witnesses whom they 
had in readiness, had given their testimony 
that they told éthe Court that Kunt Lall had 
not been sumnfoned because he was keeping 
out of the way to avoid service. It can be 
scarcely said that this was entirely honest : 
for anything that appears now, or anything 
that has been state? at all in the course of - 
the case, the plaintiffs knew nothing more at 
that time than the bare fact that Kumt Lall 
was not summoned eight months before the 
trial, because at that time he could not be 
found. It does not appear that’ they had any 
knowledge whatever as to where he was in 
August, the time when they made this 
application; and they apparently had no 
justification whatever for saying that he was 
keeping out of the way for the purpose of 
avoiding service. 

It is to be observed also that, in the 
application*which they make for this purpose, 
they do not state any definite facts from 
which the Court might judge whether or 
not Kunt Lall was evading service of the 
summons; and the application itself is not 
verified by oath or solemn affirmation. 

On the whole, it seems that they laid no 
foundation such as would justify the Court, 
after the plaintiff’s case had been in substance 
ended, in postponing the trial for the 
production of this witness. 

In this view, we certainly should not be 
justified in saying that the Lower Courts 
have fallen into error in the course which 
they took, 

It appears further from a consideration of 
the plain itself that the cause of action is of 
such a character as ought to induce the 
Court to scrutinize very jealously the manner 
in which it was sought to be established. 
Severul persons who apparently are inde- 
pendent of one another are jointly charged 
with having fraudulently taken possession of 
the property by collusion with the servants 
of his lessee on @ particular day. This fact, 
of course, if it is made out, constitutes 
exceedingly good cause of action. But it is 
of such a nature that it ought not to be 
considered established by a Ceurt of justice 
and equity, unless the evidence adduced in 
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support of it is most complete and satisfactory. 
From the judgment of the first Court, which 
dealt with the whole of the evidence, it does 
not appear that the plaintiffs adduced any 
substantial evidence at all to support a cause 
of action of this nature. Even for that 
reason alone they do not deserve the 
assistance of this Court to enable them to try 
the Matter over again. 

We think that the appeal must be 
dismissed with costs. 

All those defendants whe appeared by 
separate vakeelss under sephrate vakalut- 
namahs, are entitled to separate costs. 





The 9th July 1873. 


Present : 


The How’ble J. B. Phear and G. G. Morris, 
Judges. 


Impartible Property—Family Custom. 
Case No. 89 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 14th March 1872. 


Mussamut Natukhee Kooeree (Defendant) 
Appellant, 


VETSUS 


Chowdhry Chintamun Singh (Plaintiff) 
Respondent. 


The Advocate-General and Mr. J. T. 
Woodroffe, and Baboos Sreenath Doss, 
Unnoda Pershad Banerjee, and Mohesh 
Chunder Chowdhry for Appellant. 


Mr. C. Gregory and Baboo Romesh 
Chunder Mitter for Respondent. 


Plaintiff sued to obtain possession of an entire 
Talooka (Gungore) and certain shares of other property 
. termed the Purmessur property, all of which defendant 

ot from her late husband R, plaintiff’s case being that 

ungore was the property of a joint family governed by 
the Mitakshara law, of which he and R were members ; 
that by virtue of a custom prevalent in the family, the 
property was impartible, and was®held by R as the 
eldest member; and that, on R’s death, he became the 
eldest member and was entitled to the enjoyment of the 
property. The remaining property he said was 
acquired by R from the proceeds of G, and for that 
reason ought to go with G. 

The Court fount that both plaintiff and R wer 


e 
descended from a common ancestor M; but that, on i 
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more than one occasion, ‘there occurred somethie of 'a 
partition of the family property. the last of which 
partitions took place in 1832, when three persons G, RD, 
and S entered into au agreement under which Talooka 
Gungore was set apart by the contracting pamties and 
allotted to G as his separate property? That, on the 
death of G, RD sued his widow and song for a moiety 
of Gungore, but afterwards compromised the suit, and on 
condition of retaining 100 beegahs of the talooka 
relinquished all interest in the rest: 

Hep that the custom spoken of as a custom of the 
family in respect of this talooka was never a custom in 
derogation of the law of the land, but merely the usage 
of the family,—that which the family were accustomed to 
do from generation to generation in respect of this 
talooka, and that the allotment to G was not merely the 
result of the custom, but also in accurdance with the 
desire of the father: and that Talooka G, as well as the 
Purmessur property, was the separate property of R. 
As no custoy restrictive of the widow's right to succeed 
her husband had been proved, plaintiff's claim was 
Mnadmissible, 


Phear,J—Tue plaintiff sues the defendant 
to obtain from her the possession of certain 
property, namely, the entire Talooka Gungore, 
and certain shares of certain other property 
termed in the course of the argument the 
Purmessurpore property, all of which she 
got from her late husband Runjeet Singh. 

The substance of the plaintiff's case may 
be stated very shortly. As to Gungore he 
says, that this talooka was the property of 
a joint family, which is governed by the 
Mitakshara law, and of which be and Runjeet 
Singh, the defenduant’s late husband, were 
members; that, by virtue of a custom 
prevalent in the family, this property was 
impartible, and was held and enjoyed by 
Runjeet Singh as the eldest member of the 
family; that, on Runjeet Singh’s death, he, 
the plaintiff, became the eldest member of 
the family, and so, by virtue of the custom, 
was entitled to have the enjoymeut of the 
property. 

Asto the remaining property he says, that 
it was acquired by Runjeet Singh with 
savings effected out of the proceeds of 
Gungore during the period of his incumbency 
of it, and for that reason ought to go with 
Gungore. 

The plaintiff also somewhat faintly says 
at the end of hig plaint that, inasmuch as 
Runjeet Singh died without male issue, and 
the defendant is proleibited by family custom 
from succeeding to the property, the plaintiff 
is entitled at all events to take the wholeeof 
the property Gungore and the rest as 
Runjeet Singh’s collateral heir. ” 

Thus, in both branches of his claim, the 
plaintiff depends entirely upon a family 
custom restrictive of the law of the land. 
J may add that it is certain that if the 
custom be out of the way, and if the property, 
which is the property in suit, be joint family 

° 38 


+ = 


248 Civil 


' 
THE WEEKLY REPORTER. Rulings. [Vol. XX. 





antes immediately enjoyable by all the 
existing members of the family, then in that 
case it has been so long separately enjoyed 
by Rufnjeet Singh and his predecessors that 
the plaintiff is barred by lapse of time from 
bringing a suit to recover his share in it. ` 
I need hardly say that it is incumbent 
upon a party to a suit who relies upon a 
custom as overriding the general law to 
specify that custom distinctly, and to establish 
it without any reasonable doubt. But if we 
direct our attention first to what I may term 
the second custom upon which the plaintiff 
relies, we perceive that it is nowhere 
distinctly stated in the plaint. It isenot given 
in express words. . We are left to guess what 
the plaintiff means in regard to this when he 
says :—‘ Inasmuch as Chowdhry Runjeet 
“Singh died without issue male, the 
“ defendant, pursuant to the Mitakshara 
“ shaster and the ancient family usage, has 
“no right whatever in the presence of your 
“ petitioner to succeed to the estate and take 
& possession of the talooka and mouzah in 
“suit; what she is entitled to is- simply 
“ maintenance ; nor is she competent to 
“ execute deed or to raise loan.” l 
Nothing can well be much more vague and 
indefinite than this in the shape of an 
allegation of a family custom. I take the 


effect of it to be that, in the family to which. 


the plaintiff says that he and Runjeet Singh 
belonged, there is a custom which operates to 
prevent all females from taking and enjoying 
any portion of the family property, even 
to the extent of creating an inability to take 
that which was the separate property of a 
deceased husband. Unless this passage go 
so far as this, it does not seem to afford a 
basis upon which the plaintiff can claim the 
separate property of Runjeet Singh. But 
if it does go so far as this, I doubt very 
much indeed whether it is not a bad custom 
such as could not be established by the 
strength of any evidence whatever; but 
whether this be so or not, there certainly is no 
evidence in this ease tending to establish any 
custom of the kind, to whatever extent such 
custom may besupposedto go. The first Court 
indeed has found upon the facts that there is 
néthing to prevent the.defendant from taking 
her husband’s separate property. And against 
this finding the plaintiff has not appealed. 
Then, next as to the custom upon the 
footing of which the plaintiff claims the 
Talooka Gungore, "it does not seem that we 
have much concern with if. For assumiug 
that this talooka was, as both sides seem to 
agree-it was, at one time, by the operation of 


¢ 


the family custom impartible joint family 
property, and assuming also for the moment 
that it possibly was 0 at the time of the 
death of Runjeet Singh, the first question 
which arises is—Wagthe plaintiff at the time 
of Runjeet’s death joint with Runjeet in 
respect of this impartible property, and 
therefore at that time in the enjoyment of it, 
so far as there can be any enjoymefft of 
impartible property by other members of 
the joint family than the particular member 
who is entitlel by the custom to hold the 
property and t receive the vents and profits? 

With regard to this question, it appears 
in the first place (a fact which goes a certain 
extent in plaintiffs favor) that both he and 
Runjeet Singh are déscended from a common 
ancestor Munyar Singh, who admittedly, as 
both parties say, was at one time the pessessor 
of this property. This being so, no doubt 
the general rule comes into play, namely, 
that the joint condition, both ‘of the family 
and of the enjoyment of the property, will 
be presumed to continue until it is shown in 
some way to have ceased. But then, on the 
other hand, it is plain from the admitted 
facts of the case that on more than one 
occasion there occurred something like a 
partition of the family property among the 
members of the family, including this parti- 
cular property now in question : the last of 
these partitions or settlements having taken 
place in 1832. 

In that year, three persons, apparently all 
the persons then alive who were descended 
from Munyar Singh, took part in a transac- 
tiong which was undoubtedly a partition of 
the family property to some extent. And 
the only disputable point with regard fo it is 
whether Gungore was affected by the deal- 
ings of those parties inter se, or whether it 
was entirely left out of consideration by them. 
These persons were Gurdyal Singh, Ram- 
dyal Singh, and Sooman Singh. And it 
appears to me that the question which we 
have to consider at this stage may be con- 
veniently put ento the shape—Did that. 
which took place between Gurdyal Singh, 
Ramdyal Singh, and Sooman Singh, amount 
to a severance of this property from the rest _ 
of the family property, and an allotment of 
it to Gurdyal Singh as forming part of his 
separate share? g 

Returning b&ck to the position -taken up 
by the plaintiff to the effect that this property 
as being property affected by special 
custom was thereby made impartible, and 
only capable of being enjoped by the elder 
member of the family, we must bear in mind 
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that the other members of the’ family ean by 
the nature of the case have exceedingly little 
interest whatever in ‘property so situated, 
If the elder member of the family so possess- 
ing property has not 4 natural son, he can 
always secure to himself a direct successor 
in his own line by adopting a son, and thus 
theye is always at any time an exceedingly 

giane that the other members of the 
family, ‘whom I suppose to be joint with him 
in respect to this property, will ever them- 
selves or their lineal descefdants come to 
have the personal enjoyment oF it. 

The non-occurrence then for a consider- 
able period of any separation of these 
members from the’ elder member in respect 
of this property might évideutly be produc- 
tive of very great inconveniences, In the 
cours@of a few generations it is plain that the 
members of this joint family, że., all those 
sprung from the original root, would generally 
become large, and if might be a matter of 
counsiderable embarrassment and doubt to 
determine who really, upon the default of 
ove line, become next entitled in succession 
toit, And the ordinary law of limitation 
could not of course operate to simplify the 
inquiry. 

It seems to me; then, in view of the 
peculiar circumstances affecting the relations 
between the collateral members of such a 
joint family as this, with the member who 
is in actual possession of the impartible 
property, that Courts of Justice when called 
upon to consider a question such as that 
which is before us, ought to be satisfied upon 
comparatively slight evidence that a sopara- 
tion had actually taken place. In ordinary 
cases, the criterion of separation or no 
separation is afforded by acts of user and 
enjoyment. That is absent here. ~There is 
very little inducement ordinarily for the 
collateral members to take any part, or to do 
any act, either by way of separation or 
otherwise. They are extremely likely to let 
the subject alone to drift down the course of 
. time as it may. The case jndeed is some- 
what analogous to the case of a question 
relating to the occupation of comparatively 
. Waste or waste land; and it is there 
acknowledged that the smallest indication of 
occupation’ must be taken hold of and used 
as evidence. in the determination of any 
matter of dispute with regard to it between 
the contending parties. 

What then was the nature of the transac- 
tion between these representatives of the 
joint family iw 1832? Two deeds were 
executed ; one by Gurdyal Singh alone, and 
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the other, by Ramdyal Singh and Sooman 
Siogh together; and these are to some 
extent counterparts of one another. Gnrdyal 
Singh’s document says :— 

“ Whereas Chowdhry Bir} Raj Singh, 
“my father, departed this life in Assin 1247 
“Fuslee: And whereas my late, father, in 
“ accordance with family custom, which 
“prevails with regard to Talooka Gungore, 
“for the eldest son to succeed to the pro- 
“ prietorship after the death of the registered 
‘< proprietor, constituted me, the declarant, 
*¢ the proprietor and his successor to the whole 
“ estate aforesaid and all properties, accord- 
“ingly, that is tosay, in accordance with the 
“will of the fother and family custom, 
“ Talcoka Gungore, the ancestral estate, has 
“been in my possession without any other 
“participating or having shares therein. 
“Four annas of Mouzah Purmessurpore, 
“Pergunnah Chye, an estate purchased by 
“my paternal grandfather, named Chowdhry 
“ Munyar Singh, has, in accordance with the 
“will of my late father, been partitioned 
“equally among us, that is, 1 anna 
“6 gundahs and a fraction above 2 cowries 
‘‘has been allotted to me Gurdyal Singh, and 
“J anna 6 gundahs and a fraction above 
“2 cowries has been allotted to Sooman 
“ Singh my uncle, viz., the youngest brother 
“of the above-named Chowdlry, and 1 unng 
“6 gundahs and a fraction above 2 cowries 
“to Ramdyal Singh, my younger brother 
“and the adopted son of Gooman Singh, 
“my second uncle. Moreover, Ramdyal 
s Singh and Sooman Singh have, under their 
“hand and seal, duly executed a deed to that 
“effect, dated the 31st January 1832, 
“corresponding with the 19th Magh 1239 
“Fuslee, in my favor with regard to having 
“no interest in Talooka Gungore ĉon- 
“ formably with family custom, and agreeing 
“to the equal shares in 4 annas of Mouzah 
‘s Purmessurporeabove referred to, which deed 
‘is duly attested by witnesses. Conse- 
“quently, I do declare and state in writing 
“that, from 123% Fuslee, Ramdyal Singh 
“and Sooman Singh aforesaid shall be in 
“ possession in proportion to their respective 
“shares, by collecting the rent of Mouzab 
« Purmessurpore, and appropriate the profits 
“thereof after pfying the Government 
“revenue. Besides this, one shall not have 
“any claim to property which is in the 
“possession of the other, and wice versd. 
«These few words in the way of a deed of 
“nartition of 4 annas share of Mouzah 
“ Purmessurpore have therefore been written 
“ that they may be of use when needed.” 
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The counterpart commences :—‘‘ We are 
Ramdyal Singh, son of Chowdhry ‘Birj Raj 
Singh, and adopted son of Gooman, second 
brother of the said Chowdhry,” and so on. 

It recites in pretty nearly the same words 
as those which I have read from Gurdyal 
Singh’s deed, the condition of the property. 
Then comes this passage:—“ Talooka Gungore, 
“ Pergunnah Bhurrakea, comprising five 
“ mouzahs, both «slee and dakhilee, an 
“ ancestral estate, has been, in accordance with 
“ family custom, from time immemorial held 
“by one person, the eldest son, and the 
“registered proprietor, from generation to 
“generation, and in case the registered 
“ proprietor dies without issue, the younger 
“ brother of the deceased, or his eldest son, 
“becomes the rightful proprietor, The said 
““Gurdyal Singh is competent to present a 
“ petition and have his name enrolled in the 
“ Collectorate records on the excision of the 
‘*nameof Chowdhry Birj Raj Singh, deceased, 

_ “in respect of the entire talooka aforesaid, 
“and after payment of the Government 
“revenue appropriate the produce thereof 

' * without allotting any shares, and any otber 

‘participating therein. We the declarants 

“have, and shall have no claim, right, or 

“ demand in respect thereof. If ever we or 
‘aour heirs hereafter, contrary to this deed, 

“prefer any claim for copartnership of 

‘shares in Talooka Gungore aforesaid 

“before the authorities for the time being, 

“such ‘claim shall be null and void and of 

“ no effect,” 

Then the document goes on to deal with 
the fractional share of Purmessurpore 
property. 


We have evidence here of a separation 


relative to Gungore, which -is substantial, 
and greatly stronger than might @ priori 
have been expected. 

It seems to me plain upon a consideration 
of these two documents that Talooka Gungore 
was set apart by the contracting parties and 
allotted to Gurdyal Singh as his separate 
property. And I gather‘further from them 
thatthe custom which has been spoken of 
by both sides as a custom of the family in 
respect of this talooka is not a custom, 
never was a custom in derogation of the law 
of the laid, but was as fh such passages it 
is termed, merely the usage of the family, 
that which the family were accustomed to 
.do generation after generation in respect of 
this talooka. Both sides say that the 
allotment of the Talooka Gungore to Gurdyal 
Singh is not merely the result of the 
custom, but that it is in accordance -with the 
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desire of the father. If appears to me that 
the only construction which can be rightly 
put upon this transaction of partition is that 
the dividing parties followed the” usage 
which had prevailed’ for generations in the. 
family upon a division of the property being 
come to, and that that had been so at the 
express desire of the deceased father,—fhat 
usage being to give over Talooka Gor 
to the eldest member in addition to the other 
shares which he tock by the partition of the 
other part of the family property. 

When we have arrived at*this construction 


"relative to the effect of these two deeds, and 


go back from 1832 to the various other 
transactions of the like kind which have 
taken place in the family, it is I think 
perfectly easy to see that they too correspond 
with the transaction of 1832 in all r&pects. 
Indeed, it was at first rather difficult to 
understand how it happened thet the parties 
to this suit and the former members of the 
family should be entirely of accord with one 
another relative to the custom which is said 
all along to have prevailed in the family in 
regard to the descent of this talooka, yet 
that notwithstanding, at every decease of 
the holder of the ‘falooka Gungore, there 
was admittedly a contest raised by the other 
members of the family for the possession and 
enjoyment of it. - These facts are inconsistent 
with the acknowledgment of a custom of 
descent having the force of law, but they 
are entirely consistent with the view which 
I have endeavoured now to express. l 
And that Talooka Gungore was by this 
transaction allotted to Gurdyal, and did not 
come to him merely by force of a sort of 
law of inheritance is, I think, made plain by 
subsequent events; for, when Gurdyal died, 
Ramdyal immediately brought a suit against 
his widow and two infant sons, claiming a 
moiety of Gungore, as ancestral property, 
without as far as I understand disclosing the 
fact of the partition effected in 1832. 
Afterwards, however, Ramdyal compromised 
this suit, andestipulating that he should. 
retain a certain 100 beegalis of land within 
the talooka which he had managed to get 
into his hands, made the following . 
acknowledgment :—“I and my heirs in 
“ accordance with the provisions of the said 
“deed of partition (i.e. of 1832) have and 
“shall have no interest in the said Talooka 
“Gungore.” This was in 1852, and 
Chintamun, the present plaintiff in 1871, can 
hardly escape the construction which his 
father thus placed upon his on. deed of 1832. 
Moreover, Chintamun himself in 1863, after 
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his father’s death, when a suit was brought | “ property would not descend according to 


against him, his minor brothers, and Runjeet 
Singh, by one Rooshun Singh, a cousin, said 
in his wrttten statement :—“Talooka Gungore 
“from former times confermably with former 
“ custom has been possessed by Munyar Singh, 
“after him by Bir} Raj Singh, after whom 
“by Gurdyal Singh, and after his death by 
‘‘Rumeet Singh, the eldest son. The 
* plainti& (Rooshun) or his futher, or myself, 
“or my fatber have no interest therein. 
“For this reason the said  talooka has 
“remained in tite possession” of Ranjeet 
“ Singh.” 

{ think I have said enough to explain the 
view which I have taken of the facts of this 
case ; and if that view is correct, it follows 
that. Gungore, as well as Purmessurpore 
propert?, was the separate property of Runjeet 
Singh when he died. And inasmuch as 


‘the custom restyictive of the widow’s right 


to succeed her husband has not, as I have 
already remarked, been made ont by the 
evidence in this case, it also follows that the 
plaintiff fails to make out his right to 
Gungore, as well as to the rest of the property. 
And therefore this suit ought to be dismissed 
altogether with costs in both Courts. 


Morris, J.—This was a suit avowedly 
instituted “ pursuant to the Mitakshara right 
and the ancient family usage,” to establish 
right to succession to, and possession of, 
certain properties of one Runject Singh, 
who died on the Ist Bysack 1276. The 
Lower Court has found that plaintiff did not 
live in commensality with. Runjcet Singh, 
who was his first cousin, and that, with one 
exception, the properties specified in the 
plaint did not pertain to ajoiat undivided 
estate, and that consequently under the 
Mitakshara shaster, plaintiff could set up 
no claim to them. The exception relates to 
a property called Tualooka Gungore, and 
in respect to this the Lower Court has 
decided that in consequence of “the ancient 
family usage of single succession of the 
eldest son,” plaintiff, as the nearest of kin of 
the deceased Runjeet Singh, is entitled to 
the proprietary right of the whole talooka, 
This decision is impugned in appeal on the 


* ground, amortgst other grounds of objection, 


that “Talooka Gungore was the sole and 
“exclusive property of Runjedt Singh, and 
“ that there was no allegation in the plaint, 
“much less reliable proof afforded of the 
“nature of a family custom that, in case the 
“last owner of Gungore died without male 
“issue after separation from his co-heirs, the 
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“ordinary Hindoo law, but would go fo the 
“eldest male descendant of the original 
“ancestor in exclusion of the legal heirs of 
“the last owner.” 

This objection appears on a consideration 
of the evidence to be well-founded. Doubt- 
less, for many generations, this talooka has 
descended in the line of the elder branch of 
the family, and been in the sole and absolute 
possession of the eldest male members of 
that branch; but a review of the family 
history will explain how this has come to 
pass, Solong ago as 1788, the succession of 
Munyar Singh, great-grandfather of Runject 
Singh, was disputed by Pertab Singh, 
Bundhoo Singh, and other heirs, but the suit 
was dismissed. On the death of Munyar 
Singh, his eldest son Birj Raj Singh was in 
1803 recorded in the Collectorate books as 
absolute proprietor of Talooka Gungore, and | 
his right to this was confirmed a few years 
after in a suit for partition of a one-third 
share of proprietorship brought by Rajun 
Singh, brother of Munyar Singh, supported 
by another brother Gunput Singh, who was 
made a pro forma defondant. ‘The Court 
found, January 26th, 1808, that the plaintiff 
and Guoput Singh were never in possession 
of the estate; that the operafion of Section 5 
Regulation’ XI of 1793 had secured the 
entire estate to Munyar Singh in his own 
person, and that from the family custom of 
the parties it was evident that no co-shater 
ever obtained a share of the estate, It 
therefore dismissed the plaintiffs claim, The 
two brothers of Birj Raj Singh, viz., Gooman 
Singh and Sooman Singh took no part io this 
suit, and throughout their elder brother's 
life-time raised no objection to his being sole 
proprietor of Talooka Gungore. This conduct 
on their parte during their brother’s life-time 
indicates their acquiescence in the family 
custom by which this estate became vested 
in the head of the family. On the death, 
however, of Bir] Raj Singh, the succession 
of Gurdyal Singh,» the eldest son, was 
disputed hy Sooman Singh, his uncle, and 
Ramdyal Singh, his ‘only brother. Hach 
claimed a share iu the talooka. The dispute 
was settled on the 3lst January 1832 under® 
the terms of an “ikrarmamal” on the part of 
Gurdyal: Singh, and of a *‘ tukscemnamah” 
on the part of the uncle and brother. The 
‘“ikrarnameh” recited that “in accordance 
“with his (Gurdyal Singh’s) father’s will 
“and the family custom, Talooka Gungore, 
“an ancestral estate, has remained in my 
“possession without any one participating 
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“therein.” It went on to say that by the 
father’s will the rest of the estate ‘was to 
be divided in equal shares among the other 
members of the family, and that Sooman 
Singh and Ramdyal Singh had executed 


‘ a deed in his favor with reference to their 


having no interest in Talooka Gungore in 
accordance with family usage, and that they 
agreed to the equable allotment of shares 
of the 4 annas of the zemindaree estate of 
Mouzah Purmessurpore, &c. Tho “ tuk- 
seemnamah” executed by Sooman Singh and 
Ramdyal Singh was much to the same 
effect. These two declared that “they had 
“ and should have no claim, right? or demand 
“in respect of Talooka Gungore, and thħt, 
“if they or their heirs hereafter preferred 
“any claim for co-partnership or shares in 
“‘Talooka Gungore, such claim should be 
“null and void and of no effect.” They 
expressed themselves content with their 
specified shares in Mouzah Purmessurpore, 
and the reason they gave for their concur- 
rence in this matter is recorded in these 
words :—“ Talooka Gungore had been in 


“accordance with family custom from time 


“immemorial held by one person, the eldest 
“son and the registered proprietor from 
“ generation to generation, and in case the 
“registered proprietor dies without issue, 
“the younger brother of the deceased or 
“his eldest son becomes the rightful 
“proprietor.” On the death, however, of 
Gurdyal Singh, this agreement was ignored 
by Ramdyal Singh, and he again instituted 
a suit for possession of a moiety of ‘Talooka 
Gungore,—Mussamut Radha Kooeree, mother 
and guardian of her minor sons Tiluckdharee 
Singh and Runjeet Singh, and after the 
death of Mussamut Radha Kooeree and 
Tiluckdharee Singh, Mahtab Singh, a 
guardian of Runjeet Singh,+ being the 
defendants. This suit was disposed of on 
the 17th February 1852 in accordance with 
a compromise effected between the parties. 
Ramdyal Singh consented to abide by the 
terms of the “ikrarnamah” of 1832 on the 
consideration of an assignment of 100 
beegahs of Talooka Gungore in his favor 
to be held by him and his heirs hereafter. 
In his petition to the Court, after stating 
this consigeration, he*goes on to say :— I 
“ have and shall have no interest in Talooka 
“Gungore bond debts, cattle, mesne profits, 
“ &c., claimed by me.” This agreement was 
further ratified and confirmed by the plaintiff 
in the present suit, Chintamun Singh, son 
of Ramdyal Singh, on the occasion of a 
suit brought by Rooshun Singh, son of Sooman 
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Singh, for possession of a 4 annas share 
in Talooka Gungore, which suit also was 
dismissed. In the “fifth paragraph of his 
written statement, he made this declaration :— 
“Neither the plaintiff nor his father, nor 
“myself nor my father, have any interest in» 
“ the talooka.” The result of the suit was 
that the exclusive right of Runjeet Singh in 
Talooka Gungore was affirmed, and Pai 
was maintained in possession onẸ of the 
share in Mouzah Purmessurpore which- he 
derived fromg his father. It thus appears 
that, although during the ‘past four genern- 
tions, different heirs of the common ancestor 
have on each occasion of the death of the 
recorded proprietor laid claim to a share in 
Talooka Gungore ab appertaining to the joint 
family property, their claims have been 
dismissed or waived by themselves, nd the 
absolute proprietorship, first of Munyar 
Singh, then of Birj Raj Singh, then of Gurdyal 
Singh, and lastly of Runje&t Singh in it 
recognized and established. As proprietor 
succecded proprietor, there has been a fresh 
and constant conversion of the talooka into 
separate estate, and so the talooka has become 
further and further removed from the joint 
ancestral property, ‘ Each succession necessi- 
tated the making of a new arrangement by 
which the estate became the -exclusive 
property of one person, all the near 
heirs either acquiescing in his sole proprie- 
torship or waiving their rights by express 
engagement in his favor. To this are attri- 
butable the disputes*that arose on the demise 
of each proprietor, and thus on the succession 
of Birj Raj Singh, though bis uncle disputed 
his sole proprietorship, his two brothers did 
not; and on the succession of Gurdyal 


Singh, an express engagement was entered . 


into between him and his brother Ramdyal 
Singh and uncle Sooman Singh by which the 
latter surrendered to the former all their 
interest in Talooka Gungore. And although 
in 1852, after the death of Gurdyal Singh, 
and during the minority of his sons, Rum- 
dyal Singh gattempted to set aside this 
engagement, he eventually agreed to abide 
by it and to retain no further interest in 
Talooka Gungore on a consideration of 
100 beegahs of the said talooka being 


assigned to him and the right of the heirs : 


of Gurdyal Singh in the talooka being 
reduced to that extent. The question then 
that now arises is what is the proper con- 
Struction to be put on these instruments 
of “ikrarnamah” and “ tukseemnamah” 
executed on the Ist of Jmuary 1852. So 
far as wards carry any meaning, the deed of 
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“tukseemnamah” contains an absolute 
renunciation on the part of Remdyal Singh 
aud Sooman Singh of albinterest in Talooka 
Gungoree in favor of Gurdyal Singh. 
The two state expressly that in ceding this 
«property to Gurdyal Singh, they are 
governed by the wishes of Bir] Raj Singh 
nod hy what has hitherto been the custom ‘of 
the fatyily. 

This Wstom is defined by them to be to 
make the eldest son the registered proprietor 
from generation to generationgabsolute pro- 
prietor of Talook» Gungore, ank in the event 
of failure of issue his younger brother or 
the eldest son of such younger brother ts to 
succeed. Having regard to the manner in 
which Talooka Gungore* has been detached 
for so many generations from the joint estate 
and to tee terms of the “ tukseemnamah,” it is 
clear that Ramdyal Singh and Sooman Singh 
never contemplated the possibility of the 
talooka returnfhg to their hands, but made 
an absolute waiver of their right in respect to 
it. Ramdyal Singh also, by his acceptance 
of 100 beegahs of Talooka Gungore, 
recognized the right of Gurdyal Singh 
to treat it as separate estate. The renuncia- 
tion by Ramdyal Singh of his interest in 
the talooka must be held to bind his son 
Chintamun Singh, the present plaintiff, who, 
as has been already mentioned, by the written 
statement which he filed in 1868 in the suit 
of Rooshun Singh, has signified in precise 
terms his acquiescence in the acts of his 
father, The contingency that has now 
occurred of default of male heirs ir the 
direct line of Gurdyal Singh or of default of a 
younger brother of the registered proprietor 
or eldest son of such younger brother was 
evidently never contemplated, and was conse- 
quently not provided for. Chintamun Singh 
must, therefore, as it seems to me, abide by 
the acts of his father and Sooman Singh and 
by his own admissions, and he can reap no 
benefit from a family custom which, as defined 
by the members themselves of that family, is 
so restricted in its operation. It is impossible 
for a Court of Justice to give & wider latitude 
to the family custom than the members 
have themselves given to it, and therefore as 

Runjeet Singh, the last registered proprietor 
of Talooka Gungore, has died without male 
issue, or without leaving a younger brother or 
eldest son of: such younger beother, and the 
estate has been found to be his absolutely, 
the succession to it must be governed by the 
ordinary law, and so his widow, and not the 
plaintiff, is entitled to succeed. In this view, 
the judgment of the Lower Court, in respect 
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to plaintiff’s right to succeed to Tada 
Gungore, must Pie set aside, and the suit 
dismissed with costs in both Courts. 


H 
The 10th July 1873. 


Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Sale of Security—Proof of Bond Delt—Com- 
mission to examine \itnesses—Act VIII of 
1859 s. 175. 


"Case No. 127 of 1872. 


Regular Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
the 8th January 1872. 


Amrith Nath Jha (Defendant) Appellant, 
versus 


Dhunput Singh Bahadoor (Plaintiff) 
Respondent. 


The Appellant in person. 


Mr. R. T. Allan and RBaboos Sreenath 
Doss and Rash Beharee Ghose for 
Respondent. 


No Court of equity ought to direct hypothecated 

property to be sold, and its proceeds applied to the 

satisfaction of the debt for which it is security, without 
first taking care to ascertain that the debt stated to be 
due in the security bond is really due. 

An application for the issue of a commission under 
Act VIII of 1859 s. 175 should be supported by some 
reason other than the mere distance of place of residence 
of the witness. If the witness is a stranger, a conimis- 
sion will be right and reasonable; but not if he is a 
servant of the party applying. 


Phear, J.—I? appears to us that the trial 
of this case in the Court below has not been 
complete and satisfactory, and for that reason 
it must be remanded for re-trial. 

Eleven issues were framed, and apparently 
these issues very fairly expressed the 
material points on, which the matter of 
contest between the parties ought finally to 
be determined. 

The first issue is substantially a question 
of law turning on the construction proper W 
be given to certain passages in the bond on 
which the plaintiff bases his cause of action. 

The secoud issue is simply a question of 
fact, namely, whether certain kists due under 
the terms of the bond have been paid by the 
defendant to the plaintiff or not. 

We need not state further the sub- 
stance of the remaining issues, because 
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“the Lower Court has placed its decision 
upon the determination of these two mainly. 


Ag to the third, fourth, fifth, sixth, and 
seventh issues, the Judge says :—“ I must 
decline to go into them on their merits, what- 
ever those merits might be in separate suits.” 


The eighth, ninth, and tenth issues, the 
Judge has determined in favor of the plaintiff 
upon the evidence of witnesses who were 
examined on commission on behalf of the 
plaintiff ; and the eleventh issue, which seems 
to be a question of law arising out of the 
construction of the bond, he has determined 
against the defendant. : 


It appears to us that the Judge is not 
wholly right in the view which he has taken 
of the bond, on which view he has 
determined the first issue; and as to the 
second issue, of payment or no payment by 
the defendant, for some cause or another 
there is po evidence bearing on it excepting 
the evidence of the witnesses who appeared 
on behalf of the defendant, and who swore 
positively to the payment of the money. 

The Judge, for the reasons which he has 
given, has come to the conclusion that these 
Witnesses are not to be believed on their 
oath ; and on this ground he has found 
this issue in favor of the plaintiff, although 
the plaintiff has rot adduced any evidence 
whatever to meet the evidence brought by 
the defendant; and none of his witnesses 
who were examined on commission, have 
stated that these payments, or any of them, 
were not made. 

The Judge may possibly be right in the 
view which he has taken of the value of the 
testimony given by the defendant’s witnesses, 
but we feel ourselves not in a position to say 
judicially that he was so in the absence of 
that evidence on the side of the plaintiff 
which unquestionably he ought to have 
brought, and could have brought if his case 
were true. It is not enough to say—as has 
been said before us—that the absence of this 
evidence is probably due.to some blunder of 
procedure in the Court below, because the 
principal witnesses of the plaintiff who by 
their employment and business were qualified 
znd in a position to speak to this issue were 
examined on commissiqn before the trial was 
had in the Court below, and before the 
plaintiff could know that the Court would 
take the view which it has done, or would 
fail, as is now suggested, to carry out the 
trial properly ; and although these witnesses 
were examined on commission before trial 
they were not asked a single question by 
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the plaintiff relative to the issue of payment 
or non-payment. j 

In this state of tlfihgs, we are of opinion 
that the finding of the Lower Couet on this 
question of fact hag been so unsatisfactorily 
arrived at, that we ought not to allow it to. 
stand. 

Next, the Judge is clearly wrong in refus- 
ing to enquire into the merits of th#issues 
from three to seven. These issues af directed , 
to the amount of consideration given for the | 
bond. Nowgthis bond is not a mere money 
bond. It jsd mortgage curity by which 
the defendant hypothecated certain property 
as security for the repayment of the sum of 
Rs. 80,000, stated in the bond to be the 
debt which he owed to the plaintiff. This 
Court, and the Court below, is called upon 
as a Court of equity to make this @roperty 
so hypothecated available for the purpose of 
repaying the plaintiff that whieh is due to 
him on the bond; and we tke it that no 
Court of equity ought to direct the property 
to be sold and its proceeds applied to the 
satisfaction of a debt without first taking 
care to ascertain that the debt is due. It 
is not enough that it should be stated in 
the security bond itself to be due. Itis quite 
open to the defendant to dispute such a 
statement, if the facts are such as to justify 
his doing so, and to ask the Court to enquire 
what is equitably due from him to the 
plaintiff on the bond before it orders the mort- 
gaged property to be sold; and it appears 
to us that the issues three to seven do put in 
question matter such that, if these issues are 
determined in favor of the defendant, a very 
considerable reduction ought to be made in 
the amount of money which the Court should 
direct to be realized by the sale of the 
property. 

Next as to the issues eight, nine, and ten, 
the Court has, as has already been metitioned, 
determined these issues on the evidenee of 
the plaintifi’s witnesses who were examined 
on commission. The sums of money the 
advance of which is questioned in these issues 
are said to have been secured by hoondees, 
or paid as debts due under hoondees; and 
while those witnesses say that the whole. 
money was paid, they add that they do not 
know where the papers and documents are, 
because they were sent on to the branch kotee- 
at Purneah; *that is, to the plaintiff’s own 
kotee at the place where the trial was held ; 
yet these papers are neither produced nor 
accounted for. 

The defendant complainsebat he has hod” 


no opportunity of meeting any issue 
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excepting the second; and there is clearly 
some ground for this complaint. 

The Judge says hé refused to postpone 
the case in order that opportunity for the 
attendance of further witnesses on behalf of 
the defendant should be given, Perhaps it 
is hardly necessary for us now to remark 
upon the reasons which the Judge has given 
for Nging this postponement. The fact is 
certain {bat no witnesses have been examined 
by the defendant on any issue except the 
second, and the testimony gf the witnesses 
examined on cdémmission for the plaintiff, 
coupled with the absence of the material 
documents relating to it, affords very 
unsatisfactory ground for the determination 
of this issue in fuvor of the plaintiff. 

Tt appears to us that there is reason to 
suppow@e that some of the defendant's witnesses 
were actually in attendance, and were not 
examined. ‘There are warrants on the record 
which appeaf to have been executed, and 
according to which witnesses must have been 
brought up, and been present at the time of 
the trial, and we think it right to add that in 
a ease of this kind the Court ought not to 
have been over-ready to allow the principal 
witnesses, on whose evidence the plaintiffs 
case depended, to be examined out of Court. 

It is true that under Section 175 of the 
Civil Procedure Code, when the evidence of 
a witness is required who is resident at some 
place more then a hundred miles distant from 
the place where the Court is held, the Court 
may of its own motion, or on the application 
of any of the parties to the suit, or on the 
representation of the witness, orde? a 
commission to issue for the examination of 
such witness. But an application for this 
purpose should be supported by some reason 
other than the mere distance of place of 
residence of the witness. If the wituess is a 
third’ person although a stranger to the suit, 
itis fair and reasonable to him that he should 
not be harassed by being brought a hundred 
miles to give evidence for people with whom 
_ he has no concern, and ia such a case it is right 
and proper that the Court should issue a 
commission for his examinatiod. But when 
an application is made by a party to the suit 
to have the examination of his own servants 
and dependents held on commission away 
from the Court, we think the Court ought to 
ask why it is that the witResses cannot be 
brought by their master before the Court 
itself to give their evidence wivd voce. 

The difference between the examination of 
a witness on commission, and the examination 
of the same person vive voce in Court is 80 
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great, to the disadvantage almost invariably 
of the opposite side, that the Court ought 
very jealously to enquire into the reason why 
a plaintiff, in particular, should desire to keep 
his servants away from the actual trial. 
There may, of course, in this case be good 
reason why some of these persons, if not all 
of them, should not be compelled to come all 
the way from Moorshedabad to Purneah, but 
no reason is suggested by any thing on the 
record. 

On the whole, we are of opinion that the 
trial and investigation of this case in the 
Court Velow bas been so defective in most 
material ‘particulars as to fail to be a 
Complete and fair trial between the parties. 
We, therefore, reverse the decision of the 
Lower Court, and remand the case for re-trial 
on the issues which have been already 
framed. Both parties must be allowed the 
opportunity of adducing before the Court 
such evidence bearing on the issues as they 
muy think fit, and costs will abide the eveut. 


eee 


The 10th July 1873. 





Present: 


The Hon'ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Hindoo Wills—Attesting Witnesses——{ndian 
Succession Act, 


Case No. 122 of 1873. 


Miscellaneous Appeal from ar order 
passed by the Judge of 24-Pergunnahs, 


dated the 18th February 1873. 


Iuree Dossee and another (Petitioners) 
Appellants, 


e VETSUS 


Woomachurn Datt (Opposite Party) 
Respondent. 


Baboos Ashootosh Dhur and Mohendro Lall 
Mitter for Appellants. 


Baboo Chundernath Bose for Respondent. 


The Civil Court cannot act upon, or take cognizance 
of, a will to which there is only one attesting witness, 
and this applies also to Hindoo wills, 
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Jackson, J.—THIS was an application for 
n certificate under Act X XVII of 1860, and 
the Judge has refused to consider it on the 
ground that there is a will which has been 
filed in his Court, and the executor appointed 
under that will is willing to act. The will 
which is on the record has been submitted 
for our inspection, and it appears that there 
is only one, if there is oue, attesting witness 
to it. Section 50 of the Indian Succession 
Act, which is one of the Sections made 
applicable to Hindoos by the Hindoo Will’s 
Act, requires that there should be two attest- 
ing witnesses. The will, therefore} is not 
one upon which the Judge could act and of 
which he could take cognizance. The 
directions under the will, therefore, are not 
valid. It will be for the Judge to consider 
who is entitled to a certificate as provided 
by Act XXVII. The case must go back 
for this purpose. 


a 





The 11th July 1873. 


Present : 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Suit for enhanced Rent— Defective Notice. 


Case No, 1838 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Purneah, 
dated. the 2nd April 1872, affirming a 
decision of the Moonsiff of Kudwah, 
dated the 27th January 1872, 


Syefoollah Khan and nnother (Plaintiffs) 
` Appellants, 


M 
VETSUS 
4 


Kalee Pershad Sahoo and others (Defendants) 
. Respondents. 


Mr. C. Gregory for Appellants. 
Baboo Kishen Dyal Roy for Respondents. 


The Court refused to interfere with an Appellate 
Court’s decision dismissing a suit for arrears of rent at 
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an enhanced rate after notice, where the notice failed to 
specify the grounds of enhancement distinctly, and such 
want of distinctness led to incompleteness of trial in the 
first Court, ? 


* 

Phear, J.—Tuats js a claim for arrears of 
rent at an enhanced rate after notice ; and 
the Lower Appellate Court has dismissed the 
plaintiff’s suit on the ground that the notice 
of enhancement is not sufficiently specjgt in 
the expression of the grounds “pop hich 
the enhancement is sought. 


It is verypplain that the notice of 
enhancement 1s very far fiom furnishing a 
clear statement of any one of the grounds 
mentioned in Section 18 Act VIII (B.C.) 
of 1869. Nothing can be well more vague and 
confused than the® statement which the 
zemindar has in this case chosen to make 
of the facts which give him the righ#to ask, 
for enhancement. In many instances of this 
kind, although the notice may be defective, 
still if it appear that the parties were never 
at any time misled, and that ag full and 
complete a trial has been had as would have 
been the case had ‘the notice been perfect, 
this Court is disposed to overrule any 
objection based merely upon the technical 
ground of irregularity, in the form of the 
notice. 


But we feel ourselves unable to say on this 
specinl appeal that the Lower Appellate Cours 
has dismissed the plaintiff's suit upon purely 
technical grounds. Not only does the notice 
fail to specify the grounds of enhancement 
distinctly, but it seems that this want of 
distinctness has led to incompleteness of 
trial in the first Court. 


Mr. Gregory is obliged to admit that the 
evidence intended to bear out the second 
ground of enhancement does not contain in 
it all the elements necessary in order to 
enable the Court to judge whether the first 
Clause of Section 18 of Act VIII of 1869 is 
established by the plaintiff or not. This 
being so, and the failure being clearly 
attributed to the fault of the plaintiff himself, 
we do not thifk that we ought to interfere ` 
ond set aside the decision of the Lower 
Appellate Court. If we did so, it would only 


be for the purpose of ordering a new trial by ` 


the Appellate Court on the evidence which is 
on the record ; and seeing that that evidence 
is very imperfeet in one most material respect 
owing to a corresponding defect in the 
notice, it appears to us that we ought not to 
disturb the decision at which the Lower 
Appellate Court has arrived., 
The appeal is dismissed with costs, 
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The ith July 1873. 
Present: 
The H8n’ble J. B. Phear and G. G. Morris, 
Judges. 


Instalment Bond— Penal Inter est—- Compensation, 
Case No. 75! of 1872. 


Seay Appeal from a decision nassed by 

the Judge of Bhaugulpore, dated the 
12th February 1872, affirming a decision 
of the Moons? of Mudiyoorah, dated 
the 31st August 1871. 


Ilurbullubh Narain Singh (Plaintiff) 
A ppellgnt, 


. VETSUS 
- 
Genda Moharaj (Defendant) Respondent. 


Baboo Auljnash Chunder Banerjee for 
Appellant. 


No one for Respondent. 


” In a suit to recover from a ticcadar certain arrears 
of rent and (under the denomination of © interest”) an 
increment of 50 per cent. on the amount reserved 
according to a stipulation in the kuboolent that such 
increment should become due in the event of non- 
payment of an instalment on the day on which it was to 
be paid : 

Hutn that the 50 per cent. stipulated for was in the 
nature of a penalty, as it bore no relation to any actual 
or supposed loss which the zemindar might sustain from 
delay in the payment, and that plaintiff was entitled to 
oe only so much as would compensate him for such 

OSS, 


' Phear, J.—In this case, the zemindar 
seeks to recover from his ticcadar certain 
arrears of rent, which he says are due to him 
under the terms of a kubooleut, together 
with interest; and to his plaint he attaches 
a schedule which represents the arrears of 
rent unpaid to be Rs. 90, and the interest on 
the over-due instalments not paid according 
to the kubooleut Rs. 109-13. 

He bases his somewhat remarkable claim 
on this clause of the kubooleut :—** Further, 
“ that in default of a kist, that is, failing to 
“ pay the malgoozaree on the day fixed for 
“ (paying) instalments as per detail below, 
“I shall pay the zemindar malgoozaree with 
“ half as much again.” And in the “ detail” 
helow, the annual jumma is stated to be 
Rs. 725 payable in three kists ; 4 nunas on 
the 25th Assin ; 8 annas onthe 30th Pous ; 
4 annas on the 5th Chyet. 

Thus, the part of the claim which in the 
plaint is denominated “ interest” is in reality 
an increment of 5O per cent. added to thei 
actual amount of rent reserved, according to | 
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terms of the detailed schedule appended to tic 
kubovleut, which only becomes due iy the 
event of non-payment of an instalment en 
the particular day upon which the instfliue: 7 
was specified to be paid. 

The defendant did not appear, and the 
Courts below have fouud that the plaintiff = 
only entitled to recover the Rs. 90, the 
actual amount of the instalment which wu 
not paid, and that he is not entitled t. 
recover the additional 50 per cent. on tho 
amount which he claims. 

The first Court has, however, given : 
small sutn of Rs. 10 by way of interest, and 
the Lower Appellate Court dismissed tho 
appeal which was brought against that 
decision. 

This claim is, no doubt, somewhat of v 
peculiar character, and belongs to a ciass ©. 
eases which depend on a question of some 
nicety. We will give instances by way e. 
illustration. ; 

If a debtor becomes bound to pay 4 certair: 
specified sum on a fixed day, and the credito- 


‘at the same time stipulates that he wil 


accept a lesser sum as satisfaction of th.. 
debt, provided that it be paid punctmally on 
that day ; then, in the event of payment noc. 
being made punctually on that day, the 
creditor is afterwards entitled to claim the 
full amount of the debt. The debt was duc 
from the commencement of the transaction 
and the undertaking on the part of the 
creditor that he would accept a less sum i: 
satisfaction of the whole, if it be paid 
punctually, does not deprive him of his full 
right in the event of the Jess sum not being 
so paid. 

Again, if a debtor hecomes bound to pay: 
sum of money on a fixed day, and for any 
rensons which are known to the patties it 
will be a cause of loss to the ereditor ifthe 
mouey is not paid on that day, and tho 
parties at the time of making the contract 
further agree that that loss shall be measured 
by a stipulated amount in the shape o: 
damages, then, inethe event of default being 
made in punctual payment, the creditor will 
be entitled afterwards to recover the whole 
debt together with the sum agreed upon 
as liquidated damages, s 

A third case wilbbe one where the parties 
agree that the loss which may accrue to tie 
creditor from the non-payment of the debt 
on the day fixed should be covered by interest 
on the debt running from that duy with tiie 
time, at a fixed rate per cent.; in that event, 
if default in punctual payment occurs, the 
creditor can recover the debt plys the interest. 


4 
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A Tourth illustration is the case where the 
evedijtor desires puuctual payment of the 
debt, and secks to ensure it by stipulating 
that, ff the money is not paid on a certain 
day, a certain larger sum shall become due, 
and that he shall be entitled to claim that 
sum afterwards. In the latter case, the 
stipulation for the extra sum is viewed as a 
penalty, by the operation of which the 
creditor sought to secure punctual payment ; 
and in such a case, if default in punctual 
payment occurs, a Court of equity will 
relieve the debtor from the payment of thé 
whole penalty if it be shown that ‘the loss 
which the delay in payment has caused to the 
creditor will be compensated for by a less 
sum. The Court of equity considers that 
the creditor will get all that he ought to 
. get from the stipulation for the penalty, if he 
is repaid the reasonably estimated loss which 
nou-punctual payment has caused him. 


Therefore these illustrations will show that 
in all cases of this kind, the first question 
which the Court has to ask is—Does the 
stipulation for the extra payment bear the 
character of a penalty, or is it a sum which 
the parties with their eyes open have agreed 
is a fair and proper compensation to the 
creditor for want of punctuality in re- 
payment? If the latter, the creditor ought 
to be allowed to recover the full sum in its 
entirety, If the former, that is, simply a 
penalty, he cught only to recover so much 
as will place him in the same position as he 
would have been in if his debt had been 
punctually paid. 


After giving our best consideration to the 
ease whichis before us, we think that it 
accords with the fourth illustration given. 
The 50 per cent. stipulated for in the Clause 
of the kubooleut was very clearly of the 
nature of a penalty. It bore no sort of 
relation to any actual or supposed loss which 
the zemindar might sustain from delay in the 
payment of the instalthents, It was a 
penalty imposed on the. ticcadar with a 
view to secure pnuctual payment of the kists 
reserved in the pottaht This being so, the 
plaintiff is not entitled to recover the whole 
50*per cent., but only so much as will fairly 
recompense him for his loss during the time 
that the money has been kept from him ; 
and as nothing special is shown in this case, 
we think that that loss will be fairly met by 
interest at the ordinary rate. The plaint 
does not show what default or defaults were 
made out of which Rs. 90 accrued. It only 
states that Rs. 90 was the arrear for the year 
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1278, and the suit was brought by the 
zemindar in the following year. 

It woald thus appear that the Rs. 10. 
awarded by the first Court, in addition to the 
Rs, 90, would very completely represent 
auy sum to which the plaintiff is entitled 
as compensation for the non-payment of the 
Rs. 90, and therefore it seems to us that 
the decree of the first Court, which was 
affirmed by the Lower Appellate Cofft, was 
in substance a right decree. 

Accordinglygwe dismiss thia appeal, 
without costs” as the respondent has 
appeared. 


but 
not 


t 


The 12the July 1873. 


Present: 
The Hon'ble F. A. Glover, Judge. 


Tenancy of Co-sharer—Rent— Act VIH (B.C) 
of 1869 s. 102. 


Case No. 1747 of 1872. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 24th 
July 1872, reversing a decision of the 
Sudder Moonstff of that district, dated 
the lst May 1872. 


Sreemutty Alladines Dossee and another 
(Defendants) Appellants, 


VETSUS 


Sreenath Chunder Bose and another 
. (Plaintiffs) Respondents. 


Baboo Ashootosh Mookerjee for Appellants, 


Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Respondents.. 


A co-sharer in an estate who cultivates a portion 
belonging to himself and the other shareholders should 
pro tanto be considered their tenant, 

Payment by such co-sharer for land so cultivated, by 
whatever name it be called, is substantially rent, and a 
suit for such rent comes properly under Act VIIL (B. 0.) ° 
of 1869 s. 102. 


Glover, J. —A PRELIMINARY objection has 
been taken to the hearing of this appeal 
under Section 102 of the Rent Law which, 
I think, ought -to prevail. The suit was 
one for rent Wader Rs. 100, and it does 
not appear that the Judge has decided 
any question of right to enhance or vary the 
rent of the ryot, or any question relating to 
any interest in land as between the parties 
having conflicting claims thereto. 
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. It is contended by the pleader for the 
special appellant that this is not a suit for 
rent at all in the profer sense of the term. 
Both the Courts below considered that the 
suit was one for rent, and it was undoubtedly 
registered under Act VIII (B.C.) of 1869. 
Aud I am unable to understand why a co- 
sharer in an estate who, for his own 
couvdgience, cultivates a certain portion of 
the estä belonging to himself and the other 
shareholders should not be considered as 
pro tanto their tenant. In g$" particular 
case, the defeudæut clearly sët forth in his 
written statement that he was a shareholder 
to the extent of eight annas, and that within 
the whole astate he cultivated 8 beegals and 
15 cottahs of land in nifjote; and he added 
that Rs. 14 a year (he does not use the 
word #rent” J] admit) was due upon that 
nijjote on account of the share belonging to 
the plaintiff;.he also said that that amount 
was paid annufilly to the plaintiff at the time 
of adjustment of accounts between them, the 
rent payable by the plaintiff for the laud 
which he cultivates for his own use being 
set-off against the amount so due by the 
defendant. It appears to me that this 
payment, by whatever name it be called, is 
substantially rent. It was a paymeut made 
by the defendant for the use and occupation 
of a.certain quantity of the land of a joint 
estate of which he as a co-sharer landlord 
received his portion. A case reported in the 
gap number of the Weekly Reporter, Act X 
Rulings, page 42, has been referred to as 
militating against this view. That case 
appears to be very different from the present 
one. ‘Chere a number of shareholders of an 
estate agreed that if any one of them wished 
to cultivate on his own account before a 
partition was settled, he should pay so much 
as rent into the joint stock ; and it was held 
tliat as it was necessary to ascertain what 
were the respective shares of the different 
shareholders in order to determine how 
much of this money the plaintiff in the case 
was to get, the suit was not for rent within 
the meaning of Act X of 1858. Here there 
is no question whatever about the shares. 
The defendant admits that he cultivates the 


` land, that a certain amount is due to the 


plaintiff on account of his share, and that he 
pays that amount to him annually when the 
accounts are made up betweé@ them. The 
case quoted from the 12th Weekly Reporter, 
page 420, seems to me to be in favor of the 
plaintiff rather than in favor of the 
defendant. Theselearned Judges there seem 
to think that a suit of this sort may be 
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brought under this Act. It appears ‘also 
that there is on the record the evidence of 
two witnesses who state distinctly in their 
depositions that the money paid by the 
defendant to the plaintiff was called rent. I 
think, therefore, that this is a case which 
fairly comes under the provisions of Section 
102 of Act VIII (B.C.) of 1869, and that no 
special appeal lies. 


The appeal is dismissed with costs, 








The 12:h July 1873. 


° Present: 


The Hon’ble Sir Richard Couch, At, Chief 
Justice, and the Hon’ble E G. Birch, 
Judge. 


Special Appeal— Errors in Law, 
Case No. 1454 of 1872. . 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of East 
Burdwan, dated the 22nd June 1872, 
reversing @ decision of the Moonsiff’ of 
Pothna, dated the 28th September 1571, 


Beharee Lall Naek and another (Plaintitfs) 
Appellants, 


VErSUS 


Sreeram Roy and others (Defendants) 
Respondents. 


Baboo Nil Madhub Sen for Appellants, 


Baboo Juggut Chunder Banerjee for 
Respondents. 


Where the Lower Appellate Court assumed without 
evidence that the lands referred to in certain deeds of 
sale were identical with those in dispute, accepted 
without question some oral evidence which the first 
Court had thought unworthy of credit because self- 
contradictory, and put an unjustitiable construction on 
other evidence, it was ses aside in special appeal as being 
in several respects erroneous in polnt of law. 


Couch, C.J.—Tue plaintiffs in this suit, 
who were purchasers at an auction sale m 
execution of a deqree obtained by them 
against the third defendant, Krist6 Dhun Roy, 
sought to recover his share of what was said 
to be the ancestral property of himself and 
of the defendants Nos. lr and 2, That the 
property was ancestral, and that it had 
originally belonged to three brothers, one of 
whom was the grandfather of the first and 

. - 40 
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sect defendants, and another the grand-|and not the plaintiffs’ . judgment debtor 


father of the third defendant, was not dis- 
puted ; and the Moonsiff in his judgment 
very properly held that in this state of things 
it was necessary for the defendants, whose 
case was that the judgment debtor Kristo 
Dhun Roy had no share in the property 
which was the subject of the suit, to show 
that there had been a partition of the property. 
The joint estate, would be presumed to 
continue until a partition was shown to have 
been made. 

The Moonsiff held that the defendants had 
not proved the partition. He fofind that 
they had not produced any deed of partition, 
and he considered that the witnesses whom 
tliey had examined had given evidence so 
contradictory that they could not be relied 
upon, According to his judgment, there- 
fore, there was neither a deed of partition 
produced, nor was there any evidence of 
possession by the defendants from which its 
existence might be inferred. He seems to 
have dealt with the question before him in 
a very proper manner, and given a sensible 
judgment, 

Upon appeal to the Subordinate Judge, 
he first considered the question whether the 
suit was barred by the law of limitation, and 
as to that he held that neither Kristo Dhun 
Roy, nor Goshto Beharee Roy, one member of 
the family who died childless, and whose share 
had descended to the three defendants, was 
ever in possession of the property in ques- 
tion in the suit. The reason he gives for 
this is that when executing the deeds of sale 
which had been filed in the suit, Kristo 
Dhun Roy mentioned in them that “the land 
now contested belong to the appellants and 
was one of the boundaries of the property 
referred to in the deeds,” 

It appears that the assumption that the 
Jand referred to in the deeds of sale was one 
of the bouudaries of the property referred to 
in the suit is not justified by the evidence. 
There is nothing to show that the land 
referred to in the deeds is.the same land as is 
now in dispute. This is not a misconstruc- 
tion of the deeds, but it is assuming a fact 
of which there is no evidence whatever. 
. Ife was certainly wrong in giving effect as he 
did to those deeds. of sale as an admission 
in favor of the appellants, 

He then proceeds 10 speak of the witnesses 
who had been called by the defendants, the 
appellants before him, and whom the Moonsiff 
had thought not worthy of credit on account 
of the contradictory evidence they gave. 
And he says they stated that ithe defeudants, 


Kristo Dhun Roy, 
land. 


This is certainly not a satisfactéry way 
of dealing with omal evidence which the 
Moonsiff had said was contradictory and not 
worthy of credit. All that the Subordinate 
Judge says is simply that the witnesses, said 
so and so, and he does not apparen ly psi 
whether they were speaking the tru@h or not. 
He then says. that the oral evidence brought. 
forward by th@espondents is not satisfactory ; 
and does with respect to this evidence 
what he did not do with the evidence 
adduced by the defendants, that is, gives a 
reason for saying that it is not satisfactory. 
The reason is that they have not said how 
their judgment-debtor was in possession. - 


Then upon the question of fact whether 
there had been a partition of the property, 
he rests his decision upon theedeeds of sale 
and the statements of the defendants’ - 
witnesses, in the same manner ashe had his 
decision as to the law of limitation ; and he 
says that is satisfactory evidence that the dis- 
puted property belongs to them. 


We must say, looking at what the Moonsiff 
had said upon the subject, it is far from right 
to say that itis satisfactory evidence. ‘The: 
deeds of sale afforded no evidence in support 
of it for the reason we have mentioned ; and 
we do not think we can allow the decision of 
the Moonsiff, which was well-considered, to 
be: overruled by the Subordinate Judge 
merely saying that the oral evidence’ for 
thesdefendants says so and so, 

He treats another piece of evidence in a 
manner which we think is not justifiable. It 
is evidence which the plaintiffs, now appel- 
lants, and the respondents before him, had pro- 
duced. Hesays that they had failed to refute 
the defendants’ eyidence because they had 
filed copies of papers in an assessment suit in 
which the defendants and the judgment debtors 
were concerned, and in which they said that 
the lands sought to be assessed ‘were their, 
lakheraj ; that this must be understood to 
mean, not that the parties who made the 
statement said that the lands of which they | 
were speaking were the joint property of 
the three; but that the lands being divided, 
they might be speaking of different portions 
of the land, @nd probably meant that one 
portion was the lakheraj of one of them, and 
another the lakheraj of another. We think 
he was not justified in putting such a construc- 
tion upon what they said, aud in disposing of 
the evidence for the plaintifis in that way. 


had all along held the 


® 
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The judgment. of the Moonsiff was founded 
upon a proper view of the case, upon what it 
was necessary for the Yefendants to prove. 
That judgment has been reversed by the 
Subordinate Judge in ajudgment which we 
«think is, in several respects, erroneous in 
point of law, and therefore it ought to be 
reversed and the judgment of the Moonsiff 
be aligwed to stand. The appellant will 
have th&gosts in this Court and in the Lower 
Appellate Court. F 


The 12th Juby 1873. 


aad Present: 


The Hon'ble F. A. Glover, Judge. 


Proprietary Title—Right to Rent—Cause of 
Action. 


Case No. 1509 of 1872. 


Special Appeal from a decision passed by 
ihe Officiating Judge of East Burdwan, 
dated the 25th June 1872, reversing a 
decision of the Moonsiff of Kytee, dated 
the 5th February 1872. e 


Moula Baksh Khulifa and others (Plaintiffs) 
Appellants, 


VETSUS 


Kena Mundul and others @Wefendants) 
Respondents, 


Mr. R. E. Twidale for Appellants. 


Baboo Kumla Kant Sen for Respondents. 


A previous suit by plaintiff for arrears of rent having 
been dismissed by the Moonsiff on the ground that he 
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had not established the relationship of ee 
tenant between himself and the ryot defendants, plailiif 
sued again to have his proprietary title declared; the 
ryots pleading, as before, that they held the tiud as 
lakheraj. The Moonsiff gave a decree declaring 
plaintiffs title and his right to rent; but the Judge on 
appeal dismissed the suit on the ground that plaintiff 
had no cause of action, and referred him to a suit for n 
kubooleut under Act VIII (B.C.) of 1869: 


Herp that plaintiffs cause of action was the denial 
by the defendants of his proprictary title, and as both 
Courts had found that title to be unquestionable it was 
unnecessary to send him back to the first Court ona 
technical grofind. 


Glover, J—Tne plaintiff brought this 
suit to have his proprietary title declared to 
one aud half beegah of land which he said 
his ancestors had received as a fee for some 
professional services from the ancestors of 
the pro forma defendants. He alleged that 
the ryot defendants whd¥were in possession 
of this land refused to pay him rent ; that 
he then brought a suit for arrears of rent 
for the years 1275, 1276, and 1277, in which 
they pleaded that they held this land as 
Iskhern] and were not liable to pay rent 
to him; and that that case had been dismissed 
by the Moonsiff in the year 1871 ou the 
ground that he, the plaintiff, had uot 
succeeded in establishing the relationship of 
landlord and tenant between himself and 
the ryot defendants. The plaint is not very 
clear, but it certainly would seem to make 
this dismissal in 1871 the principal ground 
of his cause of action in this suit. The 
ryot defendants made the same defence in 
this case as they had made in the previous 
one, namely, that they held the laud as 
lakhersj. 


The Moousiff considered that the plaintiff 
had made out his proprietary title, and that 
the defendants had failed to prove theirs ; he 
therefore gave the ee a decree declaring 
his right to the laud and also his right to 
receive rent from the, ryot defendauts. On 
appeal, the Judge has dismissed the plaintiff's 
suit on the ground that he had no cause of 
action. The Judge says that the rent case 
previously disposed of by the Moonsiff did 
not in any way affect the plaintiff’s proptic- 
tary title; that case had been dismissed 
simply on the ground thaf the plaintiff had 
not been able to prove the relationship of 
landlord and tenant between himself and the 
defendants. He then goes on to say that 
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‘the plaintiff cannot ask the Court to say’ 
“that the Moonsiff was wrong in the rent 
“case, and to declare his proprietary title 
“without doing so would be quite useless. 


“Jt seems to me that the plaintiff’s remedy is | The Hon’ble Sir Riobard Couch, Kt., 


“ to gue the defendants under Act VIIL (B.C.) 
“of 1869 for a kubooleut offering them a 
“pottah, Their alleged rent-free title will 
“then be raised and adjudicated upon.” 

It seems tome, on the contrary, that this 
would be a very round-about and cumbrous 
way of disposing of the ease. Although the 
plaintiff has in his plaint alleged the decision 
of the Moonsiff dismissing his claiñ for rent 
as his principal cause of action, we are bound 
to look to the whole circumstances of the 
case, and to see what itis that the plaintiff 
really asks for. No doubt the defeuce which 


is now taken in this case and the defence 


which was taken in the rent case is really 
the same, but as a matter of fact the question 
between the parties has been throughout 
whether the plaintiffs or the defendanv’s titleis 
a better one; and Ido not see why that point 
should not have been tried in the present case. 
To tell the plaintiff to bring a fresh suit for a 
kubooleut would be simply to promote litiga- 
tion unnecessarily between the parties, 
inasmuch as the point which was decided by 
the Moonsiff m this case would have to be 
decided ngain in that case; and as a matter of 
fact, I find that the Judge in this case has 
substantially come to a finding upon the very 
point. He says :—“ Looking at the plaint and 
the plaintiffs proof here, it seems to me that 
his proprietary title is unquestionable. ” 
Under these circumstances, both the Lower 
Courts seem to be of opinion that the plaint- 
iff has the proprietary title in this land. That 
being so, it seems to me quite unnecessary to 
seud the plaintiff back to the first Court on 


n technical ground like this to sue for a | 


, kubooleut, where as the Judge says the, only 
defence that can be set up would be the 
alleged rent-free title, which has already 
been substantially adjudicated upon in this 
case. 


of his proprietary title.* Whether they set up 
a lakheraj title or simply refused to pay 
yént, really comes to the same thing, and that 
question seems to have keen decided by both 
the Courts below. 

It appears to me, therefore, that the appeal 
should be allowed, the decision of the Judge 
reversed, and that*of the Moonsiff restored 
with all costs. 
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The plaintiff's cause of action, as it} 
seems to me, was the denial by the defendants | 
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The 14th July 1878. 


i 
Present: 
+ 


Chief 
Justice, and the Howble F. B. Kemp, 
Louis S. Jackson, Dwarkanath Mitter, and 


C Pontifex, Judges. f 


a F of 1812 
s. 26, and Regitiation V of 1827 s. 3—Appeal. 


Case No. 36 of 1873. 


` 

Miscellaneous Appeal from an order passed 
by the Officiating Judge of Daccapdated 
the 16th November 1878. 


Gooroo Doss Roy (Opposite Party) Appellant, 
versus 


The Collector of Furreedpore (Petitioner) 
and another (Opposite Party) Respondents. 


Messrs. Mun Mohun Ghose and R. T, Allan 
and Baboo Hem Chunder Banerjee for 
Appellant. 


Mr. J. T. Woodroffe and Baboos Sham Lall 
Mitter and Anund Chunder Ghosal for 
Respondents. 


An appeal does not lie to the High Court against an 
order of the Judge of a District Court issuing a precept 
to the Collector to hold an estato in attachment, and to 
appoint a manager under Regulation V of 1812 s. 26, 
aud Regulation V of 1827 s. 8. 


This case was referred to the Full Bench 


by Markby and Birch JJ., with the 
following remarks m= 
Markby, J—Uvon the language of 


A 


Reguiation V of 1812 Section 26, we are - 


disposed to think that no-appeal lies in this 
case, but as ‘there appears to be a 
‘construction’ of the Sudder Court to the 
contrary,* and as such an appeal was 
certainly entertained in one casef by the 


— -e ee oO —— -a e = 





* No. 717 of 21st Septembr 1832. 
t Carrau’s Reports, p. 145. 
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Sudder Court, we tbink it more satisfactory 
that the matter should pe determined by the 
Full Bench. The question referred is 
whether *there is an appeal to this: Court 
against the order of he Judge of the 
District Court issuing a precept to the 
Collector to hold an estate in attachment, 
and to appoint a manager under Regulation 
V of 4812 Section 26, and Regulation V of 

“Sys 8 (see Weekly Reporter, 
Volume XIX, page 170.) 


Ghose for the’ Appellant.—The question 
referred for decision by the Full Bench is 
whether an appeal lies to this Court from 
an order of a District Court attaching 
property under Regulation V of 1812 
Section 26. 


There appear to have been no cases under 
this Regulation where an appeal has been 
filed in the High Court, but there are cases 
reported of appeals to the late Sudder Court. 

Construction 717 in Carrau’s Constructions 
and Regulations of the Sudder Court, page 
248, points out that there was an appeal to 


‘the Sudder Court as to the sufficiency of the 


cause, aud the learned Judges also allude to 


. a case: and there are four other cases in 


which appeals have been allowed to the 
Sudder Court. The first is Pogose vs. 
Gregory, reported in Volume I of Carrau’s 
Summary Reports at page 7. [Mitter, J.— 


The question whether an appeal lay does not, 


appear to have been raised in that’ case]. 
The second case is that of Nil Madhoo 
Surmab Chowdhry, reported in the same 
Volume at page 54, The third case that is of 
Joygopaul Chowdhry, reported in the same 
Volume at page 116. [ Mitter, J-—In that 
case the Judge’s order wus set aside for want 
of juvisdiction.| The fourth case, that of 
Muhindhur Narain Roy, reported in the 
same Volume at page 145, is similar to the 
present one: in it the Sudder Court 
entertained the appeal, but afterwards 
affirmed the Judge’s order. The fifth case 
is that of James Coell, reported in the same 
Volume at page 150. The Provincial Court 
could passany order it pleased. [ Jackson, J.— 


“The ground of appeal in this case is the 


appointment of a manager.] The question 
is whether the appeal is limited or not. The 
words “under the circumst&inces,” &, I 
submit, show that an appeal is not limited. 
[ Jackson, J.—Unless you can show that the 
Provincial Court, and afterwards the Sudder 
Court, entertained an appeal, you cannot 
contend that an appeal lies to, the High 
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Court.) There is no case either way. 
Section 88 of Act XXIII of 1861 gives-an 
appeal from a decree. [Couch, C.J.—This 
is not applicable. Section 38 relates only to 
procedure, and does not give any appenl: 
moreover this is not a decree, but an order. | 
I submit that it being a final order in a 
judicial proceeding if is a decree. Appeals 
from orders under Section 166 of Act XX VII 
of 1860 have been entertained. [ Couch, C.J. 
—You have your remedy by civil suit for 
butwarra.}] No law gives an express 
appeal under Section 26 of Regulation V of 
1812, bufon the other hand no Regulation 
tukes away the right of appeal. 
*Woodroffe for the respondents was not 
enlled upon. 
The judgment of the 
delivered as follows by— 
Couch, C.J.—The present appellate 
jurisdiction of this Court depends upon the 
words of the 16th Clause of the Charter now 
in force, which say that the Court is to 
exercise appellate jurisdiction in such cases 
as were subject to appeal to the High Court 
by virtue of auy laws or regulations in force 
at the date of the Charter. We must, there- 
fore, refer to the words of the first Charter, 
which in Clause 15 said that the Court was 
to exercise appellate jurisdiction in such cases 
as were subject to appeal to the Court of 
Sudder Dewanny Adawlut by virtue of any 
laws or regulations then in force, or which 
should become subject to appenl by virtue 
of such laws or regulations relating to civil 
procedure as should be thereafter made by 
the Governor-General in Council. In order 
that there should be an appeal to this Court 
in this case, it is necessary that there should 
be some law or regulation giving it. 
Regulation V of 1812, which gave to the 
Zillah and City Judges the power to appoint 
a manager, gives a limited appeal. It . 
provides, that, if the revenue authorities, or 
any of the individuals holding an interest in 
the estate, shall be dissatisfied with the 
selection made by the Zillah or City Judge 
of the individual to perform the duty in 
question, it shall be “competent for them to 
represent their objections to the Provincial 
Court of Appeal, which Court will confirm 
the manager chosen,or order thg Judge to 
select and appoint another person. These 
words exclude the supposition that there was 
to be an appeal upon the propriety of 
appointing a person to manage the estate, or 
upon the questions which the Zillah Court 
had to consider, whether there was such 
inconvenience to the public or-injury ‘to 
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private rights from the disputes amongst the 
proprietors of joint undivided estates as 
would be a sufficient cause for putting the 
management in the hands of a person 
appointed by the Court. This Regulation, 
instead of giving an appeal against an order 
that there shall be » manager, shows, so far 
as the intention of the Legislature can be 
gathered from the words used, that there was 
not to be such an appeal. And there might 
be very good reasons for the exercise of a 
power of this kind not being subject to an 
appeal to the Provincial Court. Then there 
is no other law or regulation that we are 
aware of, and none has been referred to, which 
would give to the Provincial Court tlre 
power of entertaining an appeal against an 
order of this description. 

The appellate jurisdiction of the Provincial 


Court was conferred by Regulation V of 


1793 Section 12. In the first part, it speaks 


of all persons aggrieved by the decisions of 


the Zillah or City Courts being permitted 
to appeal, but the latier part of the Section 
shows that what was intended to be appealed 
from were decrees of the Courts, and not 
an order of this kind. It would not bea 
safe or a proper way of construing an Act or 
a Regulation where the word “ decree” is 
used, to read it as if the words were in 
the nature of a decree,” ns we have been 
asked to do. We should very often defeat 
the intentions of the legislative authority 
if we were to construe the statute law in such 
a manner. 

The construction of the Sudder Court was 
an extra-judicial opinion given without any 
argument upon the question, and without its 
having been raised before the Court. We 
cannot consider that as having the authority 
of a decision of a Court pronounced ina 
judicial proceeding and after argument 


before it upon the question, ‘There appears. 


to be one case in which the Sudder Court 
allowed what was properly an appeal against 
an order of this kind. The other cases may 
rather be considered asean exercise by the 
Court of its superintending power than the 
exercise in its proper sense of an appellate 
jurisdiction. We do not think that this 
décision of the Sudder Court can be 
considered fo have the authority which 
would bring the matter within the Clause 
in the Charter which says that the appellate 
jurisdiction of this Court must be that which 
the Sudder Court liad by virtue of any laws 
or regulations. 

We think we must say that an appeal in 
this case does not lic to the High Court. 





The 14th July 1878. 





Présent : 


The Howble F. B. Kemp and C.'Pontifex, 
J&dges. 


Sale for Arrears of Government Revenue— 
Purchaser's Righis— Act XIV of 1859 s. 11— 
Dakhillahs — Evidence. 


Cago No. 1712 of 1872. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 16th 
July 1872, reversing a decision of the 
Subordinate Judge of Pubna, dated the 
24th August 1871. 

; > 
Madhub Chunder Chowdhry and another. 
(two of the Defendants) 
Appellants, ° 


VETSUS 


Rajab Promothonath Roy Bahadoor (Plaintiff) 
Respondent. ; 


Baboos Doorga Mohun Doss and Radhika 
Churn Mitter for Appellants, 


Baboos Sreenath Doss avd Bhugobutty 
Churn Ghose for Respondent. 


A party purchasing a fractional share of an estate at 
a sale for arrears of revenue for which share a separate 
account has been opened under Act XIV of 1859 s. 11, 
acquires it subject to all incumbrances and acquires 
no rights not possessed by previous owners. ; 

Tho evidence of a tenant deposing to the genuineness 
of dakhillahs produced by him, if not rebutted, is legally 
sufficient to prove them. 


Kemp, J.—-Tue defendants are the special | 
appellants. ‘The plaintiff alleges that the 
disputed property appertains to a 2 annas 
share of Pergunnah Nusrut Shahee ; that he, 
the plaintiff, has purchased a portion of this 
2 annas share $r- which a separate account’ 
had been opened in the Collector’s office 
under the provisions of Act XI of 1859, 
the sale being held for arrears of Govern- ` 
ment revenue ; -that on attempting to take 
possession, he was forcibly opposed by the 
defendants whe have no title in the property. 
The plaintiff, therefore, sues for khas 
possession of the disputed property with 
mesne profits. The defendants claim the 
property as a shamilat tulpok created long 
before the plaintiff acquired his title by pur- 
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* 
chase at the sale for arrears of Government | show that these rent suits were bond D.. : 


revenue, and urge thatthe plaintiff may be | and that the dakhillahs or receipts for rent 


entitled to receive rent from them, but is not 
entitled irect or khas possession. 


The Moonsiff laid down the following 
* issues :— 


1s¢.— Whether the allegation of the defend- 


ants’ shamilat talookdaree right is true or 
not? \, 

2nd.—Whether the plaintiff can obtain 
possession of the disputed prgperty or not; 
and if so, what sort of possession ? 


' 3rd.—What is the amount of the mesne 
profits, and from whom will the pluintiff 
realize the same ? 


d 

These issues are copied from the Moonsiff’s 
decisiqg. 

The Moonsiff found that as the pluintiff 
was a, purchaser of:a l-anua share only, being 
a moiety of thé mehal, viz., the 2-anna share, 
he, the plaintiff, could only have the benefit 
of Section 54 Act XI of 1859, and that 
according to that Section the plaintiff, as 
auction purchaser, was not entitled to any 
right which was not enjoyed by his prede- 
cessor ; that the plaintiff had purchased the 
share with all its incumbrances; that the 
defendants had proved their title as also 
possession and receipt of rent from the sub- 
ordinate ryots for more than 12 years. For 
these reasons, the Moonsiff was of opinion 
that the plaintiff was not entitled to khas 
possession, but was only entitled to receive 
the rent from the defendants. The suit of 
the plaintiff was dismissed with costs. + 

On appeal, this decision has been reversed 
by the Judge who gives the plaintiff all he 
asks for, vizą khas possession with mesne 


profits from the 28th April 1868 to the 29th | 


April 1871, the amount to be ascertained at 
the time of executing the decree. 

The Judge’s reasons are briefly as follows:— 
That the onus of ptoving their alleged 
shamilat talookee tenure was on the defend- 
ants ; that the deeds which purport to create 
the talook do not convey any such tenure 
asa shamilat talook, but convey a kharijah 
talook, the vendees being authorized to 

' register their names as co-proprietors of 
Mouzah Panch Tekree in the Collectorste 
and to pay the revenue for that mouzah direct 
into the Government treasfry ; that the 
decrees for rent filed by the defendants were 
ex parte decrees and describe the defendants’ 
tenure at one time as a “khareeda talook,” 
at another time as “jumma in the name of 
the defendants ;” that there was nothing to 


filed by the defendants purporting to be the 
receipts of Messrs. Moran and Co. are 
“worthless, being in tio manner proved ; 
the signers name is illegible, and it is not 
shown that he had authority to grant receipts 
for Messrs. Moran and Go.” 


Further, with reference to these receipts, ' 
the Judge observes that the evidence of the 
defendant No. 1 alone is insufficient to prove 
those receipts. 


That as the defendants admit that, sinee 
the date of the conveyances of 1241, the 1- 
anna share of the parent mehal purchased 
by plaintiff wus sold for arrears of Govern- 
ment revenue and purchased by Mr. 
Deverinne, the vendor of Messrs. Moran and 
Co., it ig apparent that the title acquired by 
the defendants under the conveyance of 1241 
was extinguished. ‘The Judge concludes his 
decision with the following remarks :—In 
this case, it was incumbent on defendants to 
prove that they held the Mouzah Panch 
Tekree as shamilat talookdars with 
respect to the l-anna share purchased by 
plaintiff, because that is the claim which 
they oppose to plaintiff’s suit for khas 
possessiou as zemindar ; that the defendants 
had.not only failed to make out that they 
hold a shamilaé talook, but that they have 
also failed to prove that they have had any 
kind of passession of this particular 1l- 
anna share of Mouzah Panch Tekree during 
the time Messrs, Moran and Co. were pro- 
prietors thereof, or indeed from 1851 until 
they opposed plaintiff entering into khas 
possession. 

In special appeal the following grounds 
are raised :— 

lst.—That the Judge has misconstrued 
the defendants’ title-deed which, if read with 
the other documents filed by the defendants, 
undoubtedly prove the defendants’ title in 
the mouznh in dispute. 


, 2nd.—That the ex parte decree ought not 
to have been rejected ys evidence. 


8rd.—That the Judge was wrong in law 
in holding that the evidence of the defendant 
was legally insufficient to prove the dakhillahs 
of Messrs. Moran and Co. 

4th.— That the Judge was wrong in law 
in assuming without any evidence that the 
party who signed those receipts had no 
authority to sign them, 

Eth.—That the Judge was wrong in law 
in holding that the effect of Deverime’s 
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Phase was to give him the estate free of 
„all incumrbrances, for he being the purchaser 
of a fractional share acquired 1 no such right. 
6é%.—That as the plaintiff comes “into 
Court simply on his right as an auction 
purchaser under Act XI of 1859, his suit 
for direct possession ought to have been 
dismissed under Section 54 of the said Act. 

Tracing back’ the history of the estate a 
fractional portion of which the plaintiffs 
have purchased, we find that the whole estate, 
which comprised a 2-anna share, belonged to 
a family of Chuckerbuttys, A 1l-anna share 
of this estate was purchased by Mt. Dever- 
inne. From him that share came into the 
hands of Messrs, Moran and Co., whose rights 
were purchased by the plaintiffs at a sale 
for arrears of Government revenue on the 
28th April 1868. A separate account had 
been opened for the fractional share pur- 
chased by the plaintiffs under Section 11 of 
Act XIV of 1859. It is therefore clear 
that the plaintiff is not the purchaser’ of an 
entire estate. Had he been so, he would have 
acquired the estate free from all incumbrances, 
and weuld have been entitled to avoid and 
annul all under-tenures with the exception of 
such as are reserved under the provisions of 
Section 37 of Act XI of 1859. The 
plaintiff being the purchaser of s share in 
an estate has acquired that share subject to 
all incumbrances, and he has acquired no 
rights which were not possessed by the 
previous owner,—see Section 54 Act XI 
of 1859, 

With reference to the defendants’ title, we 

may observe that the Chuckerbuttys, when 
the whole 2 annas were in their exclusive 
possession, created in favor of the defendants 
in the year 1241 a talook comprising the 
village of Panch Tekree. The deeds recite 
that a bonus was paid, and the talook created 
was of the nature of a kharijah talook, a 
higher grade of tenure than a shamilat 
talook. It was provided that the defendants 
were to separate themselves from. the parent 
estate and to have their.names registered in 
the Collectorate, paying the sudder jumma, 
jointly with the Chuckerbuttys, direct to the 
Collector. 
* The defendants did not separate them- 
selves, and under thee law then in force 
they could not have done so; but they 
continued to hold as subordinate talookdars, 
avd have paid a uniform rent of Rs. 
132-13-4 per annoitm to the Chuckerbuttys, 
to Mr. Deverinne, and to Messrs. Moran 
and Co. | 

The Judge’s decision has been evidently 
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much influenced by the supposition that the 
defendants’ tenure bpcame extinguished by 
the purchase by Devrivtie: but such is „uot 
the case, for Deverinne as parchi aor Of only 
a share acquired tha property A to all 
incumbrances. With reference to the. 
dakhillahs, we think the Judge was wrong 
in saying that the evidence of the defendants 
was not legally sufficient to proveythem. 
The Judge does not disbelieve the efSoiaais” 
evidence, but says it is not legally Sufficient ; 
but it has bedp held by the Full Bench of 
this Court ih a decisions to be found in 
Volume VII, Weekly Reporter, page 527, 
that “the tenant having deposed to the 
“ genuineness of his dakhillahs, it will remain 
“for the zemindartor his agent who may. 
“ appear on his behalf to deny their genuine- 
“ ness : he also should be examined regmrding 
‘“ them : a mere general statement that they 
“are false should not be listened to.” Ia 
this case there is nothing “to rebut the 
defendants’ evidence as to the genuineness 
of the dakhillahs, 

Again we think the Judge was wrong in 
his estimate of the dakhillahs which the 
defendants have filed as received from Messrs. 
Moran and Co., the immediate predecessors of 
the plaintiff. These dakhillahs are printed, 
and bear the signature of the naib of Messrs. 
Moran and Co., a signature which is perfectly 
legible. Moreover, these documents are 
impressed with the seal of the firm of Messrs, 
Moran and Co., and we must assume, in the 
absence of evidence, that the naib was duly 
authorized to grant these receipts. 

On the whole case, we think that the 
defendants have sufficiently established that 
they hold a talook paying a jumma of 
Rs, 132-13-6, which talook they originally 
acquire i in 1241; that they have been in pos- 
session since 1241 paying this jumma first to 
the Chuckerbuttys, then to Deverinne, and 
then to Messrs, Moran and Co., whose rights the 
plaintiff has purchased ; that the plaintiff as a 
purchaser of a share in an estate, the account 
of which had been separately opened by the 
Collector has atquired such share subject to 
all incumbrances, and has not acquired any 
rights which were not possessed by the previ- 
ous owners in this case, Messrs. Moran 
and Co., who admitted the defendants’ 
talookdaree right ond received rent from 
them. The plaintiffs suit was properly 
dismissed by the Moonsiff.. We restore 
his decision, and reverse that of the Judge. 

Appeal decreed with costs of all ” the 
Courts payable by the plaintiff, special 
respondent, 
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The 15th July 1873. 
. Present: 
_ The Hon’ble J. B. Phedr and G. G. Morris, 


Judges. 


N Abatement of Appeal, 


Case No. 204 of 19°- 


‘@ 


Regular Appeal from a decision passed by | 


the Judge of Purneah, dated the 22nd 
June 1872. | 


$ 
Be Bhagian (Plaintif) Appellant, 


g VErSUS 


Charles Palmer and others (Defendants) 
Respondents. 


Baboo Rajendronath Bose for Appellant. 


Messis. R. E. Twidale and C. Gregory 
for Respondents. 


Where the representatives of a deceased appellant 
‘fail, within the time allowed them by the Court, to come 
forward to prosecute the appeal, or to give any reason 
for the delay, the appeal abates for want of prosecution. 


Phear, J.—On the last occasion when this 
appeal case was on the file, a.month’s time 
was given on the application of the appel- 
Jant’s pleader to enable the representatives 
of the deceased appellant to be placed upon 
the record for the purpose of prosecuting 
the appeal. It further appeared that the 
respondent, or the principal respondent, 
was also dead at that time. The month 
‘which ‚was then given hag now expired, 


and the representatives of the deceased: 


appellant have failed to come forward to 
- prosecute the appeal or to give any reason 
for the delay. The representatives of the 
deceased respondent are, we are told, ready, 
if necessary, to be placed upon the record 
and to defend this appeal. It appears to us, 
however, that there is no need of putting 
them upon the record. 


The appeal abgtes for want of prosecution, 
and the order must be made accordingly. 
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The 1ith July 1873. 


Present: 2 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Special Appeal—Findings of Fact. 


_ Case No, 1446 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 29th June 1872, reversing a 
decision of the Sudder Moonsiff of thut 
distriet, dated the 18th April 1870. 


Looyee Dhur Atto (Defendant) Appellant, 
VETSUS 


Prosunno Moyee, Dossee (Plaintiff) and 
another (Defendant) Respondents. 


Baboo Hem Chunder Banerjee 
| for Appellant. 


Baboo Unnoda Pershad Banerjee 
for Respondents. 


In special appeal a Lower Appellate Court’s findings 
upon a question of fact were accepted as final, although it 
seemed to the High Court at least doubtful whether the 
judgment of the first Court was not the right ohe, and 
it was not unlikely, if they had the power of going into 
the matter, that they might have come to a different 
conclusion from the Lower Appellate Court. 


Couch, C.J.—Tun Subordinate Judge 
stated, as one of the issues onethe merits, 
the proper issue to be tried in the case, 
namely, whether the lands in suit-constituted 
a bona fide debuttur tenure ; and if that 
was found in the affirmative, whether they 
were liable to be sold in satisfaction of the 


debts of the plaintiff’s husband ? 
41 
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Sie latter is not a separate question, but 
a consequence of the finding upon the 
first part. 


That being the issue, the Subordinate 
Judge says that the mortgage bond, under 
which the property in suit was kept in 
pledge by the judgment creditor, clearly 
recites the mortgage of a debuttur property. 
We cannot say that he was not at liberty 
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to treat that statement in the mortgage bond 


as some evidence, although if we were 
hearing this case in regular appeal, we 
should not attach any weight ta it. We 
cannot say as a matter of law that he was 
in error in treating it as part of the 
evidence in the case. 


He then refers to the sunnuds, as to 
which, being in evidence, and no objection 
having been ‘taken to the mode in which 
they were proved, they must be treated as 
evidence which he was entitled to consider. 


He says that under such circumstances, , 


meaning apparently the statements in the 
mortgage and the sunnuds, there can no 
longer exist any doubt that the debuttur 
property was owned by the predecessor 
of the plaintiff, that is, the plaintiffs 
husband : and further on, that it has been 
satisfactorily established by the evidence of 
six of the witnesses examined by the 
plaintiff that the lands in ‘suit constitute a 
debuttur, and that the deb-seba has been 
carried on from the profits of the same. 


Whether he is right in the conclusion 
which he draws from the evidence of these 
witnesses, we have not the power to consider 
now. ‘There was the evidence, and he says 
that is the conclusion I draw from it, And 
the law has vested in him the authority 
to do that. 


So far he does not clearly say that the 
whole of the profits of the land are devoted 
to the purposes of the idol, but further on 
he says :—“ Since the property in question is 
admitted by the defendants to be debuttur,” 
alluding apparently to the admission in the 
.mortgage-deed, “ the burden of proving that 
“ they do not constitute a bord fide debuttur 
é tenure now rests with them. But it 
“cannot be said from, the evidence of the 
“ witnesse#called by them that the profits 
“of the said.property are not appropriated 


“to the déb-seba.” And at the end of the. 


judgment comes this distinct statement :— 
“ Hence as the lands in suit area bond fide 
‘t debuttur property, they cannot be sold for 
“ the personal debts of tho plaintiffs husband.” 


+ 
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Whether rightly or wrongly, the Subordinate 
Judge, we think, has f/found that the profits 
of this property wefe appropriated to the 
idol and that there was an endowment. 


$ 
This case is distinguishable from the, 


ease in Hay’s Reports, where it was decided 
that the appropriation of the profits of 
property would not constitute an endoyment. 
It might be evidence. of an endow 

the mere fact that the members of a family 
had from tihe to time appropriated the 
proceeds of a'portion of their property for 
the use of an idol would not of itself 
constitute an endowment. Here the Subor- 
dinate Judge has found in effect that there 
was an endowments and that this property 
has become debuttur. 


a 
The case in XIII Weekly Reporter would 
also not apply to this case, bécaugg there 
tbe property was charged with a specific 
sum for the worship of the idol. No doubt, 
where the cherge is of a specific sum, the 
remainder of the property might be sold and 
dealt with as private property. But, here, 
it cannot be suid that there was a specific 
sum to be deducted from the profits of 
this property, and applied to the purposes 

of the idol. f 


The finding is that the land was debuttur, 
and we have no doubt that, if the question 
had been distinctly put to the Subordinate 
Judge, and it had been pointed out to him 
that the whole of the profits were not 
always applied for the use of the idol, his 
reply would have been that that ought to 
have been done. ‘There is nothing here by 
which any distinction could be made, and it 
could be said that a purchaser holding this 
property would be liable to pay a particular 
portion of the profits, and might keep the 
rest for his own use, 


Upon the findings of the Subordinate 
Judge, which.we must take as final upon thé 
question of faet, we do not see how we cap. 
come to any other conclusion than that this 
appeal must be rejected, although it does 


seem to be at least doubtful whether the. 


judgment of the first Court was not the 
right one. 


If this Com had the power of going into 


the whole matter, into questions of fact as ° 


well as of law, it is not unlikely that we 
might come to a different conclusion, 


The respondent will have his costs, 
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The 16th July 1873. 


Present: 
Hble Sir Richard Conch, Kt., 





Joint Hindoo Family—Benamee Purchase— 
Presumption. 


Nase No. 1558 of 1872. 


Special Appeal from a decion passed hy 
the Judge of Midnapore, dated the Tth 
May 1872, affirming a decision of the 
Subordinate Judge of that district, dated 
the 27th May 1871. 


Bhagbut Chunder Dey (Plaintiff) Appellant, 
Se , 
versus 


Haro Gobind Pal and others (Defendants) 
Respondents. 


Mr. Mun Mohun Ghose for Appellant. 
Baboo Doorga Mohun Doss for Respondents. 


Where the father of a joint Hindoo family purchases 
property in the name of his minor son, the presumption 


¿is tbat 1b is a benamee purchase by the father, on whose 


death it becomes the property of the family. 


Couch, C.J.—T ais case appears to us to 

bea simple one, The plaintiff claimed as 
mortgagee of the entire property .from Ram 
Gopal, and his case was that Ram Gopal 
was the sole owner of the property, and so 
had the right to mortgage the whole of it. 
. The burden of proof, therefore, was upon 
the plaintiff, for to apply to the case the 
ordinary rule by which the burden of proof 
is decided, as he could only take that which 
Ram Gopal was entitled to mortgage, it was 
for him to prove what that was, and if he 
failed to prove that Ram Gopal was entitled 
to the whole, he could not havea decree 
for it, i 

Upon the facts as found hy the Lower 
Courts, the property whieh® the plaintiff 
claims as mortgagee was purchased by the 
father of Ram Gopal when the latter was at 
school. It is true it was purchased in Ram 
Gopal’s name, but that in India does not 
raise any presumption that it was purchased 
hy Ram Gopal himself, or thet the father 
intended it to be anything else than a 
purchase in the name of the son, and not 
giving the son any interest in if except as a 
member of the fpmily. Gopee Kristo Gos- 
sain vs, Gunga Pershad Gossain, VI Moore’s 
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Indian Appeals, 53,7 is a distinct authoritas 
to what is the presumption of the Hindoo law, 
and where the burthen of proof lies in sucha 
case as this is. The presumption is that it 
was a benamee purchase by the father, and 
on his death it became the property of the 
family. And that state of things will be 
presumed to continue until the contrary is 
shown. Ram Gopal and his brothers would 
take it as joint family property coming from 
the father. Unless there had been a separa- 
tion in estate of the family before the 
mortgage was made, and this property fell 
to Ram Gpal’s share, he could not give a 
title to the whole to the mortgagee. But no 
evidence has been given by the plaintiff, and 
it is not found that there had been any such 
separation in estate, and that Ram Gopal had 
acquired this property as his share. 

Jt has been objected that the Judge lias 
given an incorrect account of what the 
defendant’s witnesses said, and that he has 
mis-read the evidence where he says that 
although the defendant was not obliged to 
give direct evidence that the family was a 
joint one at the time of the mortgage of the 
property, yet he has done so, and this 
evidence has not by any means been rebutted. 

The evidence which the defendant’s 
witnesses gave might not, perhaps, by itself, 
be called direct evidence such as the 
Subordinate Judge says itis. The state of 
things being that the family was joint in 
property, what the witnesses stated was 
that there was a separation in commensality, 
hut that they could not say whether there 
was any separation in estate. So far, 
therefore, their evidence might be said to 
prove that the family was a joint one at the 
time of the mortgage. Their saying that 
they did not know of any separation in estate, 
taken in connection with what they had said 
before, amounted to evidence that the family 
was still joint. And the plaintiff had not 
rebutted that in any way or shown that there 
had been any separation. This is not such 
an error on the partof the Judge as requires 
us to set aside his judgment, aud to have the 
fact more directly found. We think that is 
what he meant. He may not have expressed 
himself in the most suitable way, but we see 
no ground for setting aside his decision upon 
this matter. = 

The question then which was presented to 
us by the learned Counsel for the appellant, 
about the presumption tof Hindoo law 
where property is said to be self-acquired, 
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ies not arise in thiscase. And it does not 
seem to us necessary that we should go into 
a consideration of the decisions of this Court 
upon that subject. Certainly, there is no 
reason for our referring any question to a 
` Full Bench, for nò question arises in this 
case that should be referred, But the case 
in the XIX Weekly Reporter, 176, having 
been referred to, we may remark that in the 
latter part of the judgment the 3rd Volume 
of Moore’s Indian Appeals ought to have 
been named instead of the 12th. 
The appeal must be dismissed with costs. 


ert pa 


The 16th July 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
` Justice, and the Hon’ble E. G. Birch, 
Judge. 


Inheritance—Cause of Action—Act XIV of 
1859 s. 1 ed. 13. ' 


Case No. 1569 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 8th July 1872, affirming a 
decision of the Moonsiff of Raneegunge, 
dated the 15th February 1872. 


Dinonath Rana (Defendant) Appellant, 
versus 


Rukeebunnissa Bibes and others (Plaintiffs) 
Respondents. 


Baboos Opendro Chunder Bose and 
Aubinash Chunder Banerjee for Appellant. 


Moulvie Syud Murhumut Hossein for 
Respondents. 
In a suit to recover a share of property to which 
plaintiff claims to be entitled by inheritance, the cause 


of action counts from the date of dispossession. Act 
XIV of 1859 s. 1 cl, 13 is not applicable. 


Couch, C.J.—Tuis wgs a suit brought to 
recover a share of property which the 
plaintiff claimed to be entitled to as having 
descended to him, and the question upon the 
{aw of limitation would be when he was 
dispossessed of it, and had thereby a cause 
of action. It is not a case of a member of a 
Hindoo family seeking to enforce his right to 
n share in the joint family property, but of a 
person who seeks to obtain the property which 
he had become entitled to by inheritance. 
The observation of the Appellate Court 
and of the Moonsiff that among co-sharers 


+ 
` 


in an undivided estate, the possession of one 
is the possession of afi, is not applicable to 
Clause 13 of Section 1 of Act XIV of 1859. 
But this was not a case to which that Section 
applied, and the qudge in the Appellate 


Court says that hostile occupation of the . 


plaintiff's share of the property, of that 
which had descended to him, only began in 
1275. -The suit was brought within the 


time allowed by law from that date. Upo? ` 


this judgment, it seems to us thatthe cause 
of action aro§e in 1275, and from that time 
the period o 
counted, ; 


The case which has been referred to, was 


one of a joint Hingoo family and a person — 


claiming to be entitled to a share in the 
joint estate. This is a case of a Mahgmedan 
family and one member of it asking to have 
the share to which he became entitled by 
descent. . 


The appeal must be dismissed with costs. 


The 17th July 1873. 


4 


` Present: . 


The Hon’ble F. A. Glover, Ji udge. 
Rent Suil- Varying the Rate. - 


Cases Nos. 1904 to 1906 of 1872. 


‘Special Appeals from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 31st July 1872, affirming a 
decision of the Officiating Moonsiff of 
Kytee, dated the 3lst May 1872. 

Dwarkanath Singh Roy Bahadoor (Plaintiff) 

Appellant, 


©. versus 


Nubo Coomar Bose (Defendant) Respondent.. 


Baboo Luckhee Churn Bose for Appellant. 


Baboos Sreenath Doss and Bhugobutty 
Churn Ghose for Respondent, 


Where a Judge found in a rens suit that, although 
Rs, 3830-6-6 had for a great number of years been 
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twelve yers ought to be . 
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paid by the tenant, Rs., 29-15 only was paid as 
rent, the remainder bets kind of cess or fee for 
testing the coin paid: - 


Herp that he did not determine any question which 
amounted to a varying of the rent of the tenant, 


Glover, J.—A PRELIMINARY objection 

wiias been taken by the special respondent's 

pleader that, under Section 102 Act VIII of 
1869, Bengal Council, no appepl lies. . 


These suits aye for arrests of rent, the 
Jandlord claiming Rs. 80-6-6, the tenant 
admitting a rental of Rs. 29-15. The 
Judge decided that, although Rs. 30-6-6 had 
for a great number of ygars been paid by the 
tenant, Rs. 29-15 only was paid as rent, the 
remajgder being a kind of cess or fee for 
testing the coin paid. It is contended by 
the special appellant that this finding 
amounts to varying of the rent of the 
tenant, and that therefore Section 102 does 
not apply. 


It seems to me that the Judge did not 
determine any question which amounted to a 
varying of the tenant’s rent. He admits 
that Rs. 30-6-6 were paid by the ryot, but 
he finds on the evidence that only Rs, 29-15 
of that sum were paid as rent. The case 
reported at page 91 of the 19th Weekly 
Reporter does not seem to me to be in point. 
In that case there were various questions 
raised. One was as to the relationship of 
landlord and tenant existing between the 
parties, and the other as to the-amount of 
rent which ought to be paid. The ryot 
there paid a certain sum as rent, the landlord 
claiming a larger amount. But in this case, 
as the Court below has found that the 
amount of rent claimed was the sum that 
had been paid by the ryot for a long series 
of years, and had never altered. 


These cases seem to come exactly under 
the purview of Section 102 of the Rent Law, 
the amount sued for being under 100 rupees, 
‘and no question of right. @& enhance rent 
having been determined between the parties. 


The special appeals must, therefore, be 
dismissed with costs. 


ms 


The 18th July 1873. 


Present : 


| The Hon’ble J. B. Phear and G. G. Morris, 


Judges. 
Decrees—Evidence. 


Case No. 1850 of 1872. 


Special Appeal from a decision passed ‘by 
the Judge of _Bhaugulpore, dated the 
6th May 1872, affirming a decision of 
the Subordinate Judge of that district, 

, dated the 27th May 1871. 


Imdad Ali (Defendant) Appellant, 


VETSUS 


Shaikh Booniad Ali and others (Plaintiffs) 
Respondents. 


Mr. C. Gregory for Appellant. 


Baboo Romesh Chunder Mitter and 
Moonshee Mahomed Yusoof for Respond- 
ents. 


Decrees between parties may be most forcible evidence 
of title, but can scarcely be evidence of possession unless 
couched in a form which is declaratory of possession. 


Phear, J.—One of the issues framed in 
the first Court between the plaintiff and the 
present appealing defendant was in these 
words :— 

‘ Whether Mussamut Poochoo was malik 
of 5 annas and 13 gundahs, or of 4 annas 
and 18 gundahs share of kamut lands and 
garden.” 

The first Court, rightly or wrongly, came 
to the conclusion on this issue that Mussamut 
Poochoo was malik of 5 aunas 18 gundahs 
of the kamut lands and garden, and accord- 
ingly it gave a decree for that amount in 
favor of the plaintiff. , 

On appeal to the Judge, it was very 
strongly argued that the first Court had 
erred in declaring that Mussamut Poochoo 
‘was entitled to this extra anna.of the garden 
and Hame Farm; that the Subordinate 
Judge had in fact “no right to decree to her 
heir possession ina share which had been 
finally decided in another case that it was 
not hers.” The Judge with respect to this 
says :—-“I think however, notwithstanding the 
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s aSparent cogency of the argument, that 
“the Subordinate Judge was right. The 
‘“ question of the shares was not a point at 
“isse in this case. The point to be decided 
“was whether the deed of gift was genuine 
“or not,” 


It is somewhat remarkable that the Judge 
should have overlooked the fourth issue 
which has just been quoted. It appears 
very clearly from that issue that the question 
as to the title of Mussamut Poochoo to this 
l anna was n point at issue in this case: it 
was also no doubt another question in the. 
ease whether the deed of gift was genuine 
or not. We think that the Judge’ ought to 
have tried the fourth issue raised in the first 
Court between the parties. 


The Judge adds :—“ It was for the Court 
“to decree plaintiff’s possession of whatever 
“appeared to have been in the possession of 
“the deceased lady at the time of her death. 
“That this extra 1 anna portion of the 
“ Hame Farm and garden ceded to her 
“under the ikrarnamah was still in her 
‘¢ possession, is amply proved by the decrees 
“of mesne profits obtained as late as 
‘November 8th, 1869.” 


. Now, if the Judge had directed his 
attention to the determination of the fourth 
issue between the parties, unquestionably 
the ikrarpamah which does not appear to 
have been disputed by the defendants, and 
the fact of possession by the deceased lady 
at the time of her death of the extra 1 
anna, if that fact had been established, would 
together have afforded very strong evidence 
indeed of her title to the 1 anna. But 
it seems somewhat difficult to understand 
how the Judge arrived at the fact of this 
lady’s possession of the 1 anna through 
the evidence afforded by the decrees for 
mesne profits. Decrees between the parties 
may no doubt be most forcible evidence of 
title, but can scarcely be evidence of posses- 
sion unless they be couched in a form which 
is declaratory of possession. And we 
understand that this is not the case with 
these decrees, It appears further that some 
of these decrees at any rate are of a nature 
calculated to give rise to inferences adverse 
to the alleged title of the deceased lady; 

On a full Gonsideration of all the materials: 
upon the record, such as ought to be given to 
them for the purpose of determining the fourth 
issue, these decrees as well as the ikrarnamah 
and the facts bearing upon possession will 
no doubt be found very valuable. It is not 
however for us to express any opinion as to 
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the effect of this evidepce or any portion of 
it either one way or ti other. 

Also we think thatthe learned pleader for 
the appellant has failed fo show any reason 
why we should interfere with any other 
portion of the judgments of the Courts 
below than that which bears upon the title 
of Mussamut Poochoo to this 1° anna. 

Accordingly, we reverse the decisions of 


wre 


+ 


the Lower Appellate Court and of the first” nE 


Court, so fay only as they deerfe to the 
plaintiff this$1 anna share of the Hame 
Farm and gatden, and remand the case to 
the Lower Appellate Court for irial of the 
fourth issue which was raised in the first 
Court. ' 

Costs will abide'the event. 
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The 19th July 1873. 


Present : 


The Howble Sir Richard Conch, Kt., Chief 
Justice, and the How’ble E. G. Birch, 
Judge, 


Payment to prevent Sale— Contribution. 
Case No. 1682 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Last Burdwan, 
dated the 9th August 1872, reversing a 
decision of the Moonsiff of Kytee, dated 
the 14th March 1872. 


Sharoda Koomaree Dossee and another | 
(Plaintiffs) Appellants, 


VETSUS 


Mohinee Mohun Ghose and others 
(Defendants) Respondents. 


Baboo Romesh Chunder Mitter for 
Appellants. 


Baboo Nil Madhub Sen for Respondents. 


e, ; 
Plaintiff's mother sued to recover a portion of a 


talook which she claimed under a will and which she 
would be entitled to upon the death of the widow of 
the deceased owner, 
talook was put up for sale under Regulation VIII of 
1819, and to prevent its being sold she paid the rent. The 
above suit abated by death of plaintifi’s mother, and 
plaintiff now sues the shareholders to recover the 
amount paid to savè the talook from sale: 

Herp that plaintiff's mother’s interest in the talook 
was such as entitled the plaintiff to recover the money 
she paid. 


Couch, C.J.—In this case, Mon Mohinee 
Dossee, the mother of the plaintiffs, had 


’ ® 


While the suit was pending, the - 
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brought a suit to reodyer a portion of the 
talook which she claifhed to be entitled to 
under the provisions of a will, and which, 
whether she was entitled under the will or 
not, she would be entitled to as heir upon 
‘the death of the widow of the deceased 
owner Tincowree. 

Whilst this suit was pending, the talook 
e yas put up for sale under Regulation VIH 
of 1819 ; and it was necessary, in order to 
prevent its being sold, that tly rent of the 
whole should be pajd. ‘Accor dtngly, she paid 
the rent, and the plaintiffs now sue the 
different shareholders i in the talook to recover 
the money she so paid. 

The suit which she, had brought has | 
abated ‘by her death, aud the title which she | 
set up gn it under the provisious of the will 
remains undeterminede But treating her,' 
as respects that, part of the case, as being 
only a claimant under a title which may or 
may not be good, she was at all events 
interested in the preservation of the tenure, 
as being entitled to succeed to it upon the 
death of the widow. We think that was 
such an interest as entitles the present 
plaintiffs to recover from the defendants the 
money which had been paid in discharge of 
the rent for which their property was liable, 
and for which it might have been sold, 

The only question which appears to us 
to arise in this case is, whether the plaint in 
the present suit is so framed as to allow of 
effect being now given to this view of the 
case. In a special appeal, the Court not 
being able to find the fucts, and not having, 
what a Court sitting in regular appeal may 
have by virtue of Section 37 of Act XXIII 
of 186], the power of making amendments, 
' is, according to the judgment of the Judicial 
Committee of the Privy Council in the well 
known case of Eshan Chunder Singh vs. 
.Shama Churn Bhutto* limited to founding 
its determination upon the case which is to 
be found in the pleadings, or involved in or 
consistent with the case thereby made. ‘The 
cise made in the pleadin@s here was 
substantially that the mother of the plaintiffs 
having an interest in the pr eservation of the 
proper rty paid the money in‘order to prevent 
its being sold, We think the case now put 
forward is not inconsistent with the case 
which was made in the plainte and it seems 
to us that this is a case in which we may 
properly give effect to the right which it is 
not disputed Mon Mohivee Dossee had. 
There is no question as to the nature of this 
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interest. The decree of the Lower Court 
which reversed the decree of the Court of 
first instance declaring the plaintiffs entitled 
to recover this money from the defendants is 
wrong and must be reversed, and the decree 
of the first Court must be restored. The 
appellauts will have the costs in this Court 
and in the Lower Appellate Court. 


—lr 


The 18th June 1873. 


Present: 


The Hon'ble Louis S. Jackson and Dwarka- 
“‘nath Mitter, Judges. 


Decree for Kubooleut— Evidence. 
Cases Nos. 38 to 38 of 1873. 





Special Appeals from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 19th September 1872, affirming a 
decision of the Moonsiff of Oolooburiah, 
dated the 30th Slay 1872. 


Heera Lall Seal and others (Plaintiffs) 
Appellants, 
versus 
Joheer Mollah and others (Defendants) 
Respondents. 


Baboo Ashootosh Dhur for Appellants. 


Baboo Mutty Lall Mookerjee for 
. Resposdents. 


A decree for akubooleut for arrears of rent is evidence 
of the rent which the judgment-debtor is liable to pay, 
only when he is called upon to execute such kubooleut ; 
not where the decree has never been executed and no 
kubooleut has ever been given. 


Jackson, J.—We think it unnecessary to 
determine the questions raised in this special 
appeal, although as at present advised we see 
no reason to suppose that the decision of the 
Court below is erroneous; but we abstain from 
doing so for this reagon that in our opinion 
the plaintiff’s suit ought to have been 
dismissed upon a different ground. He 
brought this action for arrears of rent upon 
the basis of decrees previously obtained by* 
him against the defendgnt for kubooleut at the 
rate specified. Those decrees were obtained 
within a few days of the lupse of three years 
before the present suit was brought. The 
decrees were never executed. An applica- 
tion whicli we have no hesitation in describ- ` 
ing as colorable was made for execution of 
the costs, and not for the actual enforcement 
of the decrees ; but no execution took place; 
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no kubooleut has ever been given ; and -it 
appears that the defendant was never called 
upon to execute any. By the law a decree 
for kubooleut is evidence of the rent which 
the defendant is liable to pay only when he 
is called upon to execute such kubooleut, but 
refuses to do so. In this case, therefore, 
there was no other evidence of the defend- 
ants liability to pay the rent sought. It 
must be added that the defendant has never 
paid or acknowledged his liability to pay one 
cowree of the rent to the plaintiff The 
decrees for kubooleut, as well as the previous 
decree for resumption of the land, were 
obtained behind the back of the “defendant. 
Whenever occasion arises to determine tlfe 
validity of those decrees, if will then be 
necessary to settle finally whether the ground 
taken by the Lower Appellate Court in this 
case is correct. - 

The appeal No. 84 is dismissed with 
costs, and Nos. 38 and 33 without costs as 
the respondent does not appear. 
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The 19th June 1873. 


Fresent : 


The Hon’ble Lonis S. Jackson and Dwarka- 
nath Mitter, Judges. 





Guardian— Manag er-— Minor. 
Case No. 101 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 380th September 1872, reversing a 
decision of the Moonsiff of Oolooburiah, 
dated the 29th February 1872.. 


Prosunno Coomar Ghuttuck (Plaintiff) 
Appellant, 


CETSUS 


Wooma Churn Mookerjee (Defendant) 
Respondent. 


Baboos Sreenath Doss and Bhugobutty 
Churn Ghose.for Appellant. 


. Baboo Ashootosh Dhur for Respondent. 


5 i 

The guardian of a minor, àg manager of the ‘minor's 
estate, is boundPin duty to abstain from entering into any 
arrangement beneficial to himself and detrimental to the 
estate: and if any such arrangement has been entered 
into, it is incumbent on him, immediately after the minor 
comes of age, to obtain from him not an accidental but 
a distinct formal ratification. 


Jackson, J.—Iv appears to us that, by the 


erroneous decision of the Judge in this case | 
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reversing the decree gf the Moonsiff, the 
defendant has obtain a decision to which 
he is by no means entitled, It’ seems 
that the defendant was the guardian and 
minager in fact ang in reality, if not so 
constituted under the Jaw, to plaintiff during - 
the minority of the latter; and while he was 
such guardian, he obtained for himself a 
grant of a mokururee nature of some land J. 
belonging to the plaintiff to which he” 
obtained Ta nature of plaintiff’s mother. 
The plaintiff’? story is that, after he had 
obtained his majority, in* seeking to get 
possession of the property, he was opposed 
by the defendant who set up the mokururee 
lease, 

The Moonsiff d&cided in favor of the 
plaintiff. ; 

The Judge takes into considerati@ the 
evidence in favor of the execution of the 
potiah which he deems to be exceedingly 
suspicious in itself, but he adVerts to other 
circumstances which he considers as corrobora- 
tive of the pottah having been given; and 
in that view he reverses the judgment of 
the first Court and dismisses the plaintiff’s 
suit. The Judge refers in particnlar to 
the testimony of the witness Raj Kristo, 
who is the nephew of the plaintiff’s 
gomashtnh, and who acted for him for some 
time. This witness deposed to the fact that 
he collected rent from the defendant, but he 
could not and did not say that the rent he 
received was in respect of this mokururee, 
and he altogether denied the genuineness of 
the receipt -which the defendant produced 
purporting to have been given by him. 
Now this evidence, even if it were in favor 
of the defendant as the Judge supposes it to 
be, would be of very little consequence. 
A ryot is also called who is said to have 
been produced by the defendant, but who is 
in reality produced by the plaintiff and the 
Judge in that mistaken view misrepresents 
the effect of that evidence. ‘Then it is 
alleged that the defendant obtained from the 
plaintiff a ratifpation, after he came of age,, 
of this pottah, That ratification consists of a 
recital upon the back of a kistbundee in 
which credit is given to plaintiff for a sum , 
described as kAhajanah or rent, which is said 
to correspond exactly with the rent of the 
mokururee; but the plaintiff gives an entirely 
different account of this item and states that 
it refers to some money paid to the defendant 
by persons who owed rent to plaintiff. The 
fact, however, is that in dealing with this 
case, the Judge has wholly overlooked the 
most material cireumstance of all, which is 
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that the defendant ithe fiduciary position 
in which he stood to the plaintiff was bound 
in duty to abstain from entering into any 
arrangertent beneficiul to himself and detri- 
mental to the plaintiff’e estate ; and if any | 


- such arrangement had been entered into, it 


was incumbent on defendant, immediately 
after she plaintiff came of age, to obtain from 
him not an accidental but a distinct formal | 
ratification. It is not pretended that this | 
was done in this case. The circumstance | 
that the defendant brought thé plaintiff in as 
a debtor shortly dfter he came of age, so that 
if was necessary to execute a kistbundee in | 
his favor, is a circumstance which it appears | 
to us makes the ease worse on defendant's ' 
part. Itis not suggested that there was any ' 
thing in the plaintiff’s circumstance which ' 
calle#for such sacrifice of his interest in the 
future as was involved in the giving of that 
mokururee. There is nothing to show under 
what circumstances it was given, and whether 
it was advantageous or otherwise to plaintiff. ; 
Looking to tha relation in which the 
defendant stood to the plaintiff and the whole 
circumstances of the case, it seems to us 
that the Judge was in error in reversing the | 
decision of the Moonsiff, and that we must | 
set the matter right by reversing the judg- 
ment of the Judge and restoring that of the 
Moonsiff with costs. 


The 26th June 1873. 


Preseni: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Putnee— Division. 
Case No. 406 of 1873. 


Special Appeal from a decision passed by | 
the Judge of Nuddea, dated the 2nd\ 
September 1872, reversing a decision of | 
the Subordinate Judge of that District, | 

- dated the 27th January 1871. ` l 


` Monomothonath Dey and another (Plaintiffs) 


Appellants, 


VETSUS 


Mr. G. Glaseott (Defendant) Respondent. 
3 


Baboo Rajendro Nath Bose for 
- Appellants. 


Mr, R. T. Allan and Baboo Ashootosh 
Dhur for Respondent. 
id 
_ Where one individual holds a putnee by paying rent 
in equal shares to two owners of the zemindaree, the 
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division is the joint act of the putneedar and the zemin- 
dars, and is as if each of the zemindars had granted to 
the same person his share in putnee. 


Jackson, J—Tue question arising here 
is what is the effect as to encuinbrances on 
inferior tenures of the sale purporting to be 
under Regulation VIII of 1819 of a portion 
of a putnee tenure. This is a question 
which in relation to the present suit was 
raised for the first time in the Lower 
Appellate Court, and the Judge determined 
the appeal on that question alone and reversed 
the judgment of the Court below dismissing’ 
the plaintiff’s suit with all costs. In doing 
so, the Judge followed the decision of this 
Court reported in XV Weekly Reporter, 
page 446, in which case a further judgment 
on application for review was delivered by 
Mr. Justice Loch and which is reported in 
XVII Weekly Reporter, page 182. The 
decision in that case undoubtedly was to the 
effect that the law sanctioned only the sale 
ofan entire ténure, and not part of a tenure; 
and the reason why such sale alone was 
contemplated by the Legislature was sug- 
gested in that judgment; and what makes 
that decision specially applicable to the 
present case is that it happened to have been 
given ina matter relating to the other half 
of the putnee to which the present suit 
relates. It appears to us that there are two 
points of view in which this question may be 
regarded ;—vone as it relates toa sale which 
creates or purports to create a division of a 
putnee tenure ;—and the other as it relates to 
a sale which merely recognizes and follows 
existing facts, a division of the tenure having 
already taken place. Itis stated before us 
to-day that in regard to the particular putnee 
tenure before us, a division of that which 
was originally a putnee of 8 annas hud 
long before taken place with the sanction of 
the zemindars, and that they enjoyed severally 
fheir two distinct putnees of 4 annas 
each, and accordingly the two portions were 
sold one after the other on the same day. 
Now if seems that the putneedar was one 
individual who held his putnee by paying 
rent in equal shares of 4 annas each to the 
two owners of the zemindaree. In this 
manner the division of the putnee was the 
joint act of the putntedar and the zemindars 
and was as if each of the zemindars had 
granted to the same person his 4 annas 
share in putnee. In this state of things, it 
appears to us that questions might arise 
which are not fully considered in the judg- 
ment cited by the Court below, and inasmuch 
as the facts which we have just stated as 


™= 


276 Civil 





sudesested to-day were not in evidence and 
‘could not have been in evidence because the 
question was not raised in the Court of first 
instance, it seems to us necessary that the 
judgment of the Lower Appellate Courts 
should be set aside and the case go back 
before the Court of first instance in order 
that issues of fact and of law may be framed 
on this point and decided. The costs of 
this appeal ‘will abide the result. 


i The 26th June 1873. 


Present : P 


Sir Jamet W. Colvile, Sir Barnes Peacock, 
Sir Montague E, Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Alluvion—Proprietary Rights—Regulation X of 
1824 s. 4. 


Case No, 40 of 1869. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.” 


Ranee Surnomoyee 
VETSUS 


Jardine, Skinner and Co. and others, 





Case No. 44 of 1870. 
Ranee Surnomoyee 


VErSuUsS 
Robert Watson and Co. 


Though an island, or land thrown up and surrounded 
by a river, may become vested in Government under the 
provisions of Regulation XI of 1825 s. 4 cl. 4, it does 
not follow that, if the river which separates the island 
from the main land dries up after the island has been 
resumed by Government, the bed of the river becomes 
the property of Government in cases in which the bed 
of the river is not gained as an accretion to the island 
by gradual accession within the meaning of cl, 1, 


Tarse appeals, which*were consolidated 
and have been heard together, arosd out of 
four suits instituted bŷ the plaintif ; two of 
them against Messrs. Jardine, Skinner and 
Co. and others, and two against Messrs. 
Robert Watsgn and Co. » 

One of the suits against Messrs. Jardine, 
Skinner and Co., No. 87 of 1866, was to 
recover possession of 2,428 beegahs 6 cottals 





* From the judgment of Loch and Mitter, JJ., decided 
12th and 30th April 1869. 
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and 4 gundahs of Ignd, claimed by the ' 
plaintiff as a part of g khas mehal, called 

Chur Doomreah Jazberah, No, 560 on the 
rent-roll of the Collectorate of Moorghedabad, 
purchased by her at a Government sale in 
the year 1864, and also to set aside au order , 
of the Joint Magistrate, made on the l4th 
October 1865, under Section 318 of the 
Code of Criminal Procedure, for maintaining 
the defendants in possession of a portion of” 
the said ae | a 


The other ‘guit against Messrs, Jardine, 
Skinner and Co., No. 88*of 1866 (Record, 
page 955), was to recover damages for crops 
alleged to have been sown by the plaintiff on 
1,918 beegahs of the said lands, and to have 
been wrongfully taken possession of by the 
defendants. 


The two suits against Messrs. Robert 
Watson and Co. were similar to those against 
Messrs, Jardine, Skinner and,Co., No. 86 of 
1866, being to recover possession of 752 
becegalis of other land, alleged by the plaintiff 
to be a portion of the same khas melhal, and 
also to set aside an order of the Joint 
Magistrate, made on the 2lst of December 
1865, for maintaining the defendants in 
possession of the said land ; and the other 
of the said suits, No. 89 of 1866 (Record, 
page 133), being to recover damages in respect 
of the crops alleged to have been sown by 
the plaintiff on 569 beegahs of the said land 
and to have been wrongfully taken possession 
of by the defendants. 


The lands which form the subject of these 
appeals, so far as they relate to the suits 
numbered 86 and 87 of 1866, are’ portions 
of the dried-up bed of the River Pudma, 
aud the main question to be considered is, 
did they form any part of the khas mehal 
Chur Jazeerah Doomreah purchased by the 
plaintiff from Government. 

The principle upon which the High Court 
acted in the two suits for possession was to 
exclude from the decrees in favor of the 
plaintiff all the lands which formed the bed 
of the river, dħd were not included in the 
measurement made by Bissonath Dutt, prior 
to the ijarah granted to Mr. Dalrymple (see 
page 977). ‘their Lordships are of opinion ~ 
that the High Court was right in acting 
upon that principle. 

If the lands in dispute had been annexed 
by gradual accretion to the estate granted by 
the ijarah to Mr. Dalrymple, they would, by 
virtue of the Bengal Regulation II of 1825, 
have becomé part of his tenure, and would 
have passed to the plaintiff under “her 
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purchase of the khaq mehal. But it was 
held by the High Céu\t that the lands were 
not gained or annexed to the island by 
gradual accretion caused by the recess of a 
river, but consisted of the dried-up bed of 
_ the river which formerly flowed'‘to the south 
of the island, and which gradually dried up, 
in consequence of its having become closed 


at the eust and west ends thereof. Their 
“Lordships concur in that view. Indeed, it 
was scaiwely contended by learned 


the 

Counsel for the appellant that Ihe land was 
gained by gradual accession to the island by 
the recess of the river. 

The plaintiff must recover upon the 
strength of her own title, and cannot turn 
the defendants out of possession upon the 
ground that they have failed to prove their 
titlew 

The Government survey of Mouzah Chur 
dazeerah Doomreah, made in 1858, included 
not only the land, but the river on the south 


of the island ; and on the map the southern 


bank of the river was shown as the northern 
boundary of the zemindaries to the south, 
aud the whole of the mouznh was stated at 
the foot of the map to be “ No. 806 of the 
‘former, aud No. 560 of the present, Chur 
s Jazeerah.” In the same statement, however, 
the quantity of land included in the mouz#h 
was represented to be 28,974 odd beegahs. 
It was contended that the map of 1853 
proves that that part of the bed of the river, 
which was then covered with water and has 
since dried up and now forms the lands in 
dispute, formed part of the khas mehal 
Chur Jazeerah Doomreah purchased by the 
plaintiff. It is clear, however, that the lands 
jn dispute in this appeal were not included in 
the survey or measurement made by Bissonath 
Dutt prior to the renewal of the ijarah to 
Mr. Dalrymple on the 29th April 1856. 
Their Lordships have already held,* in 
appeal No. 16 of 1868, that nothing was sold 
to or purchased by the plaintiff beyond 
what was included in the ijarah granted to 
Mr. Dalrymple on the 29th April 1856, at the 
‘sudder jumma or annual a a of Rs. 
2,409-18-11, the amount stated in the certi- 
ficate of sale to the plaintiff. Acting upon 
` that principle their Lordships held in that 
appeal that the 15,000 beegahs to the east 
of the Chilmaree Dara, and which formed 
part of the 28,974 beegahs meluded in the 
map of 1858, and were claimed by the 
plaintiff in her suit No. 89 of 1866 against 
the present defendants, formed no part of 
the khas mehal, purchased by thé plaintiff. 
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The opinion expressed by the High Ghuri 


is in entire accordance with the view taken 
by their Lordships in that case. 

The argument of the High Court,* with 
reference to the survey map of 1853, eppears 
to their Lordships to be unanswerable. They 
say (page 950) :— 

“There cun be no doubt that the lands 
in dispute were thacked, or surveyed, in 1853 
as within the boundary of Jazeerah Doom- 
reabh; but if may be observed that that 
survey included uot only those lands, but 
also a large chur to the eastward, and 
separate® from Doomreah by a running 
stream asepart of the Jazeerah. This chur 
clearly formed uo part of the lands settled 
with Mr. Dalrymple in 1855; and by a 
judgment of this Court, dated {1th February 
1868, reported in IX W. R., page 259, it has 
been definitely settled that if was not 
included in the plaintiff’s purchase, and that 
she had no claim to that land. So in the 
present case it is evident that, though at the 
time of the survey the bed of the river was 
included within the boundary of the Jazeerah, 
yet, when the subsequent survey was made 
by Bissonath Ameen, on whose inquiry thie 
settlement was made, the bed of the river, 
though partly dried up and in the possession 
of the defendants, was excluded from that 
settlement ; so that there is no better reason 
to conclude that these lands are part of the 
island, on the ground that they have been 
surveyed as part of it, than there was in the 
other cage.” 

The judgment to which reference has been 
made by the High Court in the passage 
above quoted, is that which formed the sub- 
ject of the appeal to Her Majesty in Council, 
No. 16 of 1868,* and in which their Lord- 
ships have already expressed their entire 
concurrence. ` 

It appears that, in point of fact, a portion 
of the bed of the river which had dried up 
before Bissonath Dutt’s survey was included 
in his measurement; but that does not affect 
the argument of the High Court as to that 
portion of it that had not then dried up and 
was not included in his survey or field-book. 

Their Lordships remark that in these 
suits, as in the suit in which Appeal No. P6 
of 1868 was preferred, the khas mehal held 
by Mr. Dalrymple under the ijftrah, and the 
mehal which the plaintiff purchased, are 
shown by the plaint to be identical, The 
plaintiff says :—“ During the khas possession 
by Government, defendants held the said 
mehal onan ijarah settlement. 

ote, 211, 
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of the ijarah settlement expired on the 30th 
April 1865” (Plaint, Record, page 1). 

The island itself, as appears from the 
procdeding of Mr. Toogood (page 123 of 
the Record, in Appeal No. 16 of 1868) 
was resumed by Government under the 
provisions of Regulation XI of 1825 
Section 4 Clause 4. ‘That Section, however, 
vested in the Government only the island 
which was thrown up, or, in other words, 
the land surrounded by water, and not the 
unfordable channel of the river by which 
the island was formed. Though an island, 
or land thrown up and surrounded by a river, 
may be vested in Government, *it does not 
follow that, if the river which separates the 
island from the main land dries up after the 
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The quantity of afa in dispute in the 
suits under appeal if, no doubt, very much 
less than the 15,000 beegahs which were the 
subject of the decree from which the appeal 
No. 16 of 1868 was preferred. But the 


construction of the ijarah to Mr. Dalrymple, - 


and of the sale to the plaintiff, cannot 
depend upon the quantity of the land 
claimed in excess of Bissonath 

measurement, 
upon its dryiqg up became the property of 
Government, *.a point upon which their 
Lordships are uvable uporf the evidence in 
the cause to form an opinion, it would be an 
innovation in the manner of construing 
grants of this nature to hold that that part 
of the bed of the riter which was notin the 


island has been resumed by Government, the | possession of Government, and had not even 
bed of the river becomes the property of ! been resumed or assessed to the Gove™ment 
Government in cases in which the bed of | revenue, and was vot included in the survey 
the river is not gained as an accretion to the ! and measbrement made preparatory to the 


island by gradual accession within the 
meaning of the first Clause of Section 4 of 
Regulation XI of 1825. 


Their Lordships have not _ sufficient 
materials before them to enable them to 
determine whether that portion of the bed 
of the river which was covered with water 
and was not included as part of the khas 
mehal granted by the ijarah to Mr. Dalrymple, 
became the property of Government 
upon its subsequently drying up. Nor is 


` it necessary to do so for the purpose of 


these appeals, for in the opinion of their 
‘Lordships if was not included in the sale to 
the plaintiff. 


It was, however, contended that the bed 
of the river was included in the ijarah to 
Mr. Dalrymple, and was part of the’ khas 
mehal sold to the plaintiff. It was argued 
that the words of the ijarah, “You are 
entitled fo the revenue which you will be 
able to assess on the waste lands of the said 
mehal up to the end of the period of the 
jjarah,” were sufficient to entitle Mr. 
Dalrymple to the waste land subsequently 
formed by the drying up of that portion of 
the river which was not included in 
Bissonath Dutt’s survey of the khas mehal. 


*Their Lordships cannot assent to that 
view of the case, for, at the time of 
Bissonath Dutt’s survey and measurement, 
that part of the bed of the river which has 
since dried up and is now in dispute was 
under water, and nô part of the revenue of 
Rs. 2,409 reserved in the ijarah to Mr. 
Dalrymple, and in the sale to the plaintiff, 
was calculated or assessed in respect of it. 


@ 


grant of the ijarah, was intended to be 
included in the ijarah or in the sale of the 
khas mehal, under each of which the 
revenue reserved was fixed upon the basis of 
the survey. 

It should be remarked that the words of 
the ijarah are “the waste lands of the said 
mehal.” Those words cannot Include waste 
Ifnds which were no part of the mebal and 
were excluded from the survey measure- 
ment and report upon which the revenue 
settlement was made. It must be borne in 
mind, as remarked by their Lordships in 
Appeal No. 16 of 1868, that what was 
granted .in ijarah to Mr. Dalrymple, and 
what was sold to the plaintiff, was a khas 
mehal, a term which could not include lands 
which had never’ been in the possession of 


Government, or ever resumed or included in ` 


the estate which was assessed to the public 
revenue, 

The proceedings of Mr. Toogood, and the 
field-book of Bissonath Dutt, contain. a 
complete description of the lands included in 
the khas mehal. The proceedings -are 
headed 


which the Government has, in the said’ 


mehal” (page 124 of the Record, in Appeal . 
No. 16 of 1868). They contain a description 


of the lands of the mehal, and amongst other 
things, a statement of lands at present not 
fit to pay, &c®; and under this head there is 
the following statement :— 

“Within this mehal there are beegahs 
120-6-0-163 gundahs of road land, and 
beegahs 372-12-0-32 gundahe of sandy: uncul- 
turable waste lands, and beegahs 255-8-0-73 


e 2 


“particulars of the origin and. 
reason of the settlement of, and the right. 


Dutt’s 
Even if the bed of the rivef 


- 
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of unculturable land cbvered with water ; in 
all beegahs 748-7-0-174 gundahs of land on 
which no rent has been assessed, the reason 
being that those lands are not fit to be 
assessed” (pages 126 gnd 128 of same 
- Record). 

Those 748 odd beegahs were included in 
the 11,381 odd beegabs upon which the 
annual revenue of Rs, 2,409-18-11 was 
“assessed; and are sufficient to satisfy the 
‘words “he waste lands of tke mehal” as 
used in the ijarah, by the terms of which 
Mr. Dalrymple wits to have the benefit of all 
waste Innods included in the estate which was 
assessed and granted to him in the same 
manner as every zemindar under the perma- 
nent settlement has thedenefit, without any 
increase of revenue, of all waste lauds which 
at the time of the setilement were included 
as part of the zeminslaree. , a 

The proceedings then contain a statement 
of the rates prévalent in the mehal for each 
description of land (page 126), a statement of 
the various descriptions of cultivators, and 
finally, under heading No. 2, a statement of 
the jummabundee, according to the rates 
recommended by the Ameen, and the parti- 
culars thereof, showing the description, 

quality, quantity, rate of assessment and 
amounts of jumma in respect of all the lands 
in the mehal, giving a total of 10,632 
odd beegahs, assessed at a gross jumma of 
2,667 odd Rs. and 748 beegahs of land 
unculturable, and not fit to pay, making 
a grand total of 11,381 odd beegahs of land 
included in the mehal. The field-book of 
Bissonath Dutt gives the particulars of each 
dag in the mehal, and of the quantity and 
quality of land contained in it, and the 
name of the occupier. 

The result of the proceedings before 
Mr. Toogood appears from the following 

' passage in his Report, page 125. Referring 
to the Report of Bissonath Dutt, he says:— 

“From the papers filed by the Ameen it 
appears that the said Ameen, having measured 
,beegahs 11,381-6-125 of land, and fixed 
Rs. 2,677-10-1 as the lustabood jumma 
thereof, filed the papers accordingly. Hence 

_it is deemed proper to enter into an ijarah 
settlement with Mr. Dalrymple, the former 

- jjaradar, for a term of ten years, commenc- 
ing from the Ist of May 1855, at an annual 
rental of Rs. 2,409-138-11, betg the balance, 
after deducting Rs. 267-12-2 on account of 
collection of charges, at the rate of 10 per 
cent. on the said jumma (hustabood ),” 

The proceedings were forwarded to the 
Coramissioner of Revenue for ,his orders 
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(page 129), and on the 15th March 1%56, 
an order was made by the Commissioner to 
the effect that the said ijarah settlement, for 
a term of ten years, from the Ist May 1855, 
at an annual rental of Rs. 2,409-13-LI, 
should be entered into with Mr. Dalrymple. 
The ijarah was accordingly granted, and 
shortly before its expiration the khas melial 
was sold to the plaintiff, subject to a 
revenue of Rs. 2,409-18-11, the same 
amount as that reserved in the ijarah. 
The document signed by the plaintiff upon 
her purchase of the mehial stated the quantity 
of land In the mehal to be 10,877 edd 
beegahs, tle same as in the measurement of 
Bessonath Dutt. (See No. 11, Supplemental 
Record in 162, 1868, page 8). 

Jt cannot be disputed that the plaintiff 
has got possession of the 10,877 beegahs of 
cultivable land, and the other lands, making 
up 11,381 beegahs, included in Bissonath 
Dutt’s survey and field-book ; but she claims, 
in addition, that part of the bed of the river 
which was not included in Bissonath Datt’s 
survey, but was at the time of that survey 
covered with water, and has since dried up. 

In support of the argument that the plain- 
tiff is entitled to those lands, it is said that 
part of the bed of the river, which dried up 
after the first ijarah to Mr. Dalrymple, was 
included in Bissonath Dutt’s survey and 
measurement in the second ijarah to 
Mr. Dalrymple. That isso. But there isa 
great distinction between that part of the 
bed of the river which was included in the 
second ijarah to Mr. Dalrymple aud that 
part which has since dried up and is the 
subject of the present appeals. The former 
portion was resumed by Government, and 
whether they were in strictness entitled to 
it or not, it was included in the revenue 
settlement, treated as part of the khas 
mehal, and included in the second ijarah to 
Mr. Dalrymple; whereas the land now in 
dispute, being that part of the bed of the 
river which dried up after Bissonath Dutt’s 
survey, has never.been resumed by Govern- 
ment, or assessed to the public revenue, and 
has never been included in the khas mehal. 
Whether Government was entitled to resumo 
that part of the bed of the river which wés 
included in the seepnd ijarah to Mr. Dal- 
rymple, is not aquestion in the present appeal. | 
The plaintiff is in possession of it, aud her 
title to it is not disputed in the suits under 
appeal, As to the lands in dispute, she is not 
in possession of them ; she seeks to turn out 
the defendants who are in possession of 
them, and she has therefore to prove that 
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the}*were the property of Government, and 
were included in the sale to her. In both of 
these respects she has failed to make out 
her cise. 

It was contended on behalf of the plaintiff 
that even if the land in dispute was not part 
of the khas mehal, either originally or as 
an accretion to the island, within the meaning 
of Regulation XI of 1825, she was still 
entitled to if upon the general principles of 
equity and justive according to the provisions 
of Clause 5 Section 4 Regulation XI of 1825. 

It appears to their Lordships that the land 
in dispute was not gained by allivion or 
dereliction of a river within the meaning of 
that Clause. Furthermore, the plaintiff did 
not, in her plaint, rest her case upon the 
provisions: of that Section, or upon the 
general principles of equity and justice. Her 
claim was based upon an alleged title to the 
land as part of the khas mehal purchased 
by her from Government, of-which, after 
the expiration of Mr. Dalrymple’s ijarah, she 
had obtained actual possession, and from 
which she had been afterwards ousted by 
the defendants. But even if she were 
entitled to rely upon the 5th Clause of 
Section 4 of the Regulation above referred 
to, their Lordships fail to discover upon the 
facts disclosed any general principles of 
equity or justice in her favor. 

As to, the suits for damage to the crops, 
it is clear that the plaintiff must fail as to 
the crops alleged to have been sown upon 
that portion of the lauds in dispute to which 
she has failed to prove title. As to the 
crops alleged to have been sown upon the 
lands in respect of which decrees have been 
given in her favor in suits Nos. 86 and 87 
of 1866, their Lordships concur in the view 
taken by the High Court, The suit is 
founded upon an assumed possession and 
actual ouster ; but the plaintiff has failed to 
prove that she was in possession of the land 
when she sowed the crops, and that defend- 
ants ousted her from possession as alleged 
in her plaint; on the contrary, it appears 
that the defendants were then in possession 
of the lands. s 

It becomes unnecessary, therefore, to con- 
sider upon what portion of the lands in 
respect of which the plaintiff has succeded 
crops sown by the plaintif were destroyed 
or appropriated by the defendants, or what 
was the value of such crops. This decision 
will not prejudice thé plaintiff’s right, if she 
has any, to sue for the mesne profits of the 
jands to which she has established her title, 
and for which she has obtained decrees in 
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the Lower Courts. ‘Tha result is that their 
Lordships will humbly recommend Her 
Majesty to affirm the decisions of the High 
Court with the costs of these appeafs. 


The 10th July 1878. 








Present : 


The Hon’ble Louis S. Jackson and Dwarka S 
nath Mitter, Judges. ® 


-Execution— Representatives of Judgment-debtor— 


Act VIII of 1859 ss. 210, 211, § 246— 
Act XXIII of 1861 s. 11. 


i Case No, 89 of 1878. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Backer- 
guuge, dated the 28th February 18%. 


Ameeroonnissa Khatoon (Judgment-debtor) 
Appellant, ° 


VETSUS 


Meer Mahomed Mozuffur Hossein Chowdhry 
(Decree-holder) Respondent. 


Baboos Romesh Chunder Mitter and Nullit 
Chunder Sen for Appellant. 


Mr. J. T. Woodroffe and Baboos Kalee 
Mohun Doss, Doorga Mohun Doss, and 
Kashee Kant Sen for Respondent. 


Cases Nos. 118 and 124 of 1873. 


Miscellaneous Appeals from the orders 
passed by the Officiating Judge of 
Dacca, dated respectively the 28th 
December 1872 and 18th of March 1873. 


Meer Mahomed Mezuffer Hossein Chowdhry 
and others (Decree-holders) Appellants, 


VErSUS 


Ameeroonnissa Khatoon and others 
(Judgment-debtors) Respondents. 


Baboos Doorga Mohun Doss and Kashee 
Kant Sen for Appellants. 


Baboo Sreenath Banerjee for Respondents. 


Where application is made to execute a decree 
originally obtained ggainst A, against B as one of the 
lefral representutives of A deceased, and such application 
is based, as it must be, upon the grourd that B is in 
possession of property belonging to the estate of A, 
which property the Court is asked to attach with a view 
to sale, B's answer to that application being that she 
holds the property not as the represegtative of A but in 
her own right, such answer cannot be termed a setting- 
up of a claim ‘under Act VIII of 1859 š, 246; but itisan — 
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answer to an application 
and the case comes, under\the terms of Act XXIII of 
1861 s. ti. 

Where a suit is brought unders. 203 Act VIII of 1859 
against thea representatives of a deceased person, 
the defeudant need not be sued in any “ capacity,” but 
should be described as stated ‘In s. 26; and the plaint 
-~ should contain an allegation that he is the representative 
of such deceased person. 


Jackson, J.—THeE appellant in this case, 
aasad. ‘Ameeroonnissa Khatoon, is the 
widow and one of the repræsentatives of 
Moulvie Abdool Ali, deceased. ‘The respond- 
ents, Meer Matiomed Mozuffer Hossein 
and others, had brought a suit and obtained 
a decree against Abdool Ali, against which 
decree an appeal was preferred to Her 
Majesty in Council, and’ Abdool Ali having 
in the mean time died Ameeroonnissa came 
on th@record as a defendant, but the original 
decision was affirmed. The plaintiffs now 
seek to execute their decree by attaching the 
immoveable property in the possession of 
Ameeroonnissa and others, and thereupon 
Ameeroonnissa represented to the Court that 
she was in possession of such immoveable 
property, not as representative to the 
deceased Abdool Ali, but in her own right. 
This objection or plea of Ameeroonnissn’s 
appears to have been dealt with by the 
Court below, as indeed-it seems to have been 
regarded by all parties, as a question arising 
under Section 246 of the Civil Procedure 
Code, and the Subordinate Judge in dealing 
with it observes :-—‘‘ In summary cases it is 
‘é unnecessary to observe anything as regards 
“the invalidity of the documents filed by the 
“objector. It is only necessary to determine 
“ possession by right of inheritance, which 
“under the circumstances of this case and 
“case No. 82 mentioned above, is proved, 
“that is, the claimant objector holds posses- 
“sion over the said properties by right of 
“inheritance from Moulvie Abdool Ali, 
& deceased, judgment-debtor.” That looks 
very much like trying one side of the case 
and refusing to try the other, Ameeroonnissa 
now appeals to this Court qp the ground 
that her objection has not been tried out. 
- Mr. Woodroffe, who appears for the respond- 
ents, contends that this being a decision on 
a clainr under Section 246, the order of the 
Court below is not subject to appeal, but the 
party aggrieved is at liberty to bring a suit 
to establish her right. Several cases have 
been cited to us in which unquestionably 
this view of the ense has been taken ; notably 
2 case in VI Weekly Reporter, page 61, 
Miscellaneous Ridings; one in X Weekly 
Reporter, page 199; one in AIL “Weekly 
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Reporter, page 333; two in XV Weekly 


Reporter, paves 163, 339. The leading case, 
so far as report is concerned on the pojut is 
that in IL Bengal Law Reports. page 73, 
Fall Bench,* being the case of Shaikh Wahid 
Ali against Mussamut Jumai. In that case, 
where a suit had been brought by the party 
complaining of the wrongful sale of a 
property belonging to her and in her 
possession under the circumstances contem- 
plated in Section 246, the plaintiff Mussamut 
Jumai having been the representative of the 
original debtor but claiming to hold the land 
in dispute in her own right, the Chief 
Justice with the concurrence of the majority 
of the Court held that the suit would lie, 
and that in a certain sense Mussamut Jumai 
had not been a party to the original suit. 
It appears to us that in all those cases some 
confusion and a great deal of refining has 
arisen out of the curious practice in the 
*Mofussil of suing a defendant in some 
“eapacity” as it is called. The Civil 
Procedure Code in Section 26 prescribes 
that amongst the particulars which a plaint 
is to contain are the name, description and 
place of abode of the defendant, and in the 
body of the plaint the circumstances out of 
which the liability of the defendant is to ba 
established must be set forth. It seems to 
us very inconvenient that the defendant 
should be described as holding some capacity. 
Where a suit is brought under Section 208 
of the Procedure Code against the represen- 
tative of a deceased person, it seems to us 
that the defendant should be described as 
stated in Section 26, and the plaint should 
contain an allegation that he is the repre- 
sentative of such a deceased person and the 
suit is brought against him as defendant on 
that account, and if the particulars in the 
plaint are made out a decree will pass against 
him under Section 203. 

Section 210 provides—“If any person 
“soniust whom a decree has been made 
“shall die before execution has been fully 
“had thereon, application for execution 
“thereof may be made against the legal 
“representative or the estate of the person 
“so dying as aforesaid.” 
says :—“ If the decree be ordered to be 
“executed against tlfe legal repwesentative, 
‘it shall be executed in the manner provided 
‘in Section 203 for.the execution of a 
“ decree for money to be, paid out of the 
“ property of a deceased person.” 


It seems to us that the present case is one ` 
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We 
falling precisely under those terms. It was 
sought to execute the decree originally 
obtained against Abdool Ali against Ameer- 
oonissa as one of his legal representatives, and 
such application was and must have been based 
upon the ground that Ameeroonnissa was in 
possession of property belonging to the estate 
of Abdool Ali, which property accordingly 
the Court was asked to attach with a view 
to sale. Ameeroonnissa’s answer to that 
application being that she.held that property, 
not as the legal representative of Abdool Ali 
but in her own right, it appears ¢o us that 
that bas been mistakenly termed a setting 
up of a claim under Section 246, whereas,it 
was in reality the answer of Ameeroonnissa 
to the execution creditor’s application. This 
being a view different from that taken in 
previous cases by this Court, we should have 
been under the necessity of referring the 
matter to a Full Bench if it were not for the 
decision of the Judicial Committee in the 
very case of Wahed Ali against Mussamut 
Jumai, in which an appeal was made against 
the judgment of the Full Bench already 
referred to, and a report of which decision is 
to be found in XVIII Weekly Reporter, 
page 185. 

In that judgment their Lordships say that 
“they are unable to assent to some of the rea- 
“ sonson which the High Court have founded 
“their judgment.” They proceed :—“ It is 
“ obvious, therefore, that a party in a repre- 
“ sentative character is so distinctly a party to 
the suit that under certain conditions his own 
“ private property may be attached and sold. 
“Tt is true that to fix him with this liability 
“it must be shown that he had received 
“ property of the deceased of which he has 
“ failed to provea proper disposition. But 
“ these things are all cognizable and proper 
“ to be ascertained in the suit in which the 
*‘ decree is made during the progress of the 
“ execution proceedings founded upon such 
" & deeree;”—and we should mention it appears 
to us that they should be ascertained directly 
under application under Sections 210and 211. 

Their Lordships then intimate that they 
would not have tipheld the judgment of the 
Figh Court if it rested upon sucha ground 
alone, but that they consider there arg other 
grounds uyen which fhe judgment can be 
supported, and they proceed to state what 
those were. The learned Counsel for the 
respondent represented to us that in these 
circumstances the observations of their 
Lordships in the Judicial Committee as to 
whether a party in a representative character 
is a party to tho suit ough} to be dealt with 
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as obiter dicta, and hg stated that the Lords 
of the Judicial Committee themselves have 
intimated that they do not desire that any 
observations thrown out by them in the 
course of judgmen? in regard to matters 
which are not necessary for the decision of” 
the case in which that judgment is given 
should .be used as authoritative opinions. 


We can only say that we should have somgø=ses 


hesitation in, so dealing with observations 
deliberately made by their Lordships on a 
point directly arising in ,the case, though 
not perhaps necessary to the decision. It 
appears to us that in that particular case the 
Judicial Committee bad absolutely declared 
that the judgment of the High Court could 
not have heen supported but for other facts 
which they proceeded to state. Be that as 
it may, we think at least the expression of 
opinion by the Judicial Committee does so 
far relieve us from the weigjit of authority 
of previous decisions of this Court that we 
venture to act upon our own view in this 
case. We have said that this case appears 
to us to come under Sections 210 and 211. 
Another reason which makes us think that 
the case is not one under Section 246 is that 
the first sentence of that Section appears to 
exclude such a case as this. It says :—“ In 
“the event of any claim being preferred to 
“or objection offered against the sale of 
‘Jands or any other immoveable or moveable 
“property which may have been attached 
“in execution of a decree or under any 
‘order for attachment passed before judg- 
“ment, as not liable to be sold in execution 
“ofa decree against the defendant, the 
“ Court shall, subject to the proviso contained 
«in the next succeeding Section, proceed to 
‘investigate the same with the like powers 
“ag if the claimant bad been originally made 
“a defendant to the suit, and also with such 
“ powers as regards the summoning of the 
‘original defendant as are contained in 
“ Section 220.” Surely that Section could 
never have been intended to apply’to cases 
in which the ,objector was the original 
defendant. That seems to show, we think 
conclusively, that where a party claiming in `’ 
her own right, although sued in a represen- 
tative capacity as it is called, has’ had a 
decree passed against her under Section 203, 
in that case,any objection of her in her 
personal right to the property could not be 
dealt with under Section 246. As the 
proceedings under Sections 210 and 211 are 
io be dealt with in the same manner as those 
under Section 208, it appests to us that the 
same prictiple applies. That being so, the 
hd 
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case appears to come Ẹlearly under the terms 
of Section 11 Act “XIII of 1861, and to 
be one of those questions between the parties 
to the syit and relating to the execution of 
dacree which are to be determined by the 
. Court executing the decree and which are 
not to be the subject of a regular suit. It 
may be said that a claimant under 
Section 246 sets up an affirmative case, 
while a judgment-debtor under Section 203 
or Sectidn 210 sets up a negetive case; but 
this is a shadow and does not affect the real 
substance of «the matter. We think, 
therefore, that in this case an appeal lies, 
and if an appeal lies we must consider 
whether the matter has been properly dealt 
with by the Court belaw. It appears to us 
that it has not been so dealt with ; that the 
real issue in the case has been misconceived ; 
and that the Subordinate Judge has declined 
to enter into the evidence which was quite 
material on the subject to be decided. We 
think the best course would be to frame the 
proper issues ourselves and send to the 
Lower Court for finding thereupon. 
Accordingly we frame the following issue :— 
Whether the property which has been 
attached and which is admittedly in the 
possession of the appellant is a property 
which came into her possession as part of 
ihe estate of the deceased Abdool Ali. On 
this issue the parties will be at liberty to 
offer any evidence they think fit. 

It is admitted that miscellaneous appeals 
Nos. 118 aud 124 will be governed by this 
decision. All these three cases, therefore, 
Nos. 89, 118 and 124 are remanded to the 
Judge of Dacca for trial. 


The 19th July 1873. 


Present: 
The Hon’ble F. A, Glover, Judge. 


User—Rights of Way and Water—Act IX of 
1871 s. 27—Limitation. 


Case No. 10 of 1873. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
Gih. September 1872, reversing a decision 
of the Moonsiff of Sonamookhee, dated 
the 13th January 1872. 


Juggessur Singh and another (Plaintiffs) 
Appellants, 


VETSUS 


Nund Lall Singh and others (Defendants) 
Respondents. 


~ + 
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Baboo Bama Churn Banerjee for Appelffats. 


Baboo Nil Madhub Sen for Respondents, 


Twenty years of peaceable and open enjoyment, with- 
out interruption are needed to make a right of user 
absolute, whether it be a right of way or right of water. 

Should obstruction be offered within the 20 years, 
a suit to recover the right of user must be instituted 
within 2 years after the last act of user. 


Glover, J— Tue Judge has found as a 
fect that the plaintiff had no user of the 
water since 1275 B.S., and that he was 
therefore barred by Section 27 Act IX of 
1871, the present suit not having been 
brought ‘till 1878 B.S. or more than two 
years after. 


The special appellant contends that the suit 
could not be brought any time within two 
years of the obstruction of the right of user 
by the defendant, and that the right to use 
the water of the tank was necessarily periodi- 
cal, and not continuous. 


I think that the plaintiff has lost his right. 
Section 27 makes no difference between rights 
of way and rights of water; both must be 
peaceably and openly enjoyed for a period of 
twenty years without interruption in order to 
make the right of user absolute. The 
interruption referred to must have occurred 
within the 20 years, and must he an 
obstruction by the act of some person other 
than the claimant. 


In this case the obstruction complained of 
took place in 1278, or more than two years 
after the last act of user on the part of the 
plaintiff, and when according to the Section 
he had no right of user left which could be 


| obstructed, 


The illustration (b) to Section 27 shows 
the meaning of the Jaw to be that there must 
be an exercise of the right by actual user 
within two years next before the institution 

of a suit for recovery. 


Schedule 2 of the Fimitation Act merely 
refers to the date of the cause of actiop 
supposing an obstruction to have been caused 
during the 20 years’ aser. as 


The appeal is dismissed with costs, 


Civil 


nt The 19th July 1973. 
Present: 
The Hon’ble F. A. Glover and E. G. Birch, 
Judges. 


Review Proprio Motu—Jurisdiction—Act VILI 
of 1859 s. 376—LEx Parte Decrees. 


Case No. 1534 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 16th August 1872, reversing 
a decision of the oonsiff of Kandra, 
dated the 11th June 1872. . 


Poresh Nath Mundul (Defendant) Appellant, 
VETSUS 


Khettro Monee Debia and another (Plaintiffs) 
Respondents. 


Baboos Mohinee Mohun Roy and Bipro 
Doss Mookerjee for Appellant, 


Baboo Kalee Prosunno Dutt for Respond- 
ents. 


Without an application being made for review, a 
Judge has no power proprio motu to alter or amend his 
own judgment. 

An ez parte decree is open to review in the same 
manner as other decrees under Act VII of 1859 


s. 376, 


Glover, J.—-THE plaintiff in this case sued 
the defendant for arrears of rent, aud also 
to have it declared that in consequence of 
those arrears the tenure was cancelled and 
the tenant liable to ejectment. The defend- 
ant did not’ appear, and the plaintiff got a 
decree ex parte. 

Within the thirty days allowed by law the 
defendant appeared and applied under Sec- 
tion 119 of the Procedure Code for a 
rehearing. The Moonsiff refused this, being of 
opinion that the defendant had had due 
notice of summons ; but at the same time he, 
the Moonsiff, discovered that so much of the 
ex parte decree as allowed ejyectment and 
cancelment of the tenure was illegal, and this 
part of his order he in consequence reviewed 
(after serving notice on the opposite party) 
and eventually set aside. 

The Subgrdinate Judge, on appeal, held 
that the Moonsiff had exceeded his powers 
in doing this, and it is on this point that the 
special appeal comes before us. 

{ do not doubt but that Section 119 is 
final so far as regards the special question 
with which that Section deals, or that a 
defendant against whom an ex parte decree 
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has been given, if hg fail to prove that no 
summons was served upon him, or that he 
was prevented by any sufficient cause from 
appearing, has no other remedye than an 
appeal, supposing his case to be an appeal. 
able one ; but I do not see why, if an admit. . 
tedly illegal decision has been passed on the 
merits of his case, he should not still have 


a remedy under Section 376. In the appli--—— 


cation under Section 119 no merits werg 
gone into; tlte only question waf whether 
the defendant could or could not appear, and 
granting the decision on* this point to be 
final, is does not follow, I think, that the 
decree on the merits may not be reviewed 
if cireumstances make it desirable. 

The words of Section 376 are very wide :-— 
« Any one considering himself aggrieved 
“ by a decree of a Court of original% uris- 
“ diction,” &c., &, may “for good and 
sufficient reason” “ apply for a review of 
judgment.” ‘ 

Now it can hardly be said that an ex parte 
decree is not a decree in the terms of the 
Section ; and if that be so, what is there in 
the law which prevents that decree being 
reviewed, so far at all events as it relates 
to matters other than the question of the 
defendants being served with summons or 
being unable to appear ? 

I think that the order cancelling the 
defendant’s tenure and declaring him liable 
to ejectment was subject to the provisions 
of Section 876 like any other decree, and 
that the only thing final about it was the 
decision on the question of summons. 

But it does not follow that the Moonsiff 
was right in admitting his previous judg- 
ment to review in the way he did. Section 
376 says that a party aggrieved may “apply > 
for a review.” It nowhere says that a 
Judge on finding out that he has made a 
mistake in a judgment may alter or nmend 
that judgment proprio motu. The initiative 
is left to the party who thinks he has dis- 
covered an error which the Court would be 
willing to regfify, and it would be easy to, 
multiply instantes in which a contrary 
method of procedure would be very incon- 
venient, if not dangerous. The Court Fees 
Act would be evaded in the first place, and 
no suit would have any prospect of finality. 

In this case, therefore, as the Mocnsiff 
reviewed his® previous judgment without 
any application having been made to him by 
the party aggrieved, I thiuk that he acted 
ulira vires and that his order should be set 
aside. > 

It has been contended that, if this were so, 
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the provisions of Seclion 350 would apply ; 
but if the Moonsiff had no jurisdiction unless 
properly set in' motion, the error in his 
judgment would not be cured by the Section. 

I do not agree withthe reasons given by 


- the Snbordinate Judge, but I would confirm 


me, 


his decree and dismiss this special appeal 
- with costs, 

Birch, J.—I do not consider it necessary 

enter into the question whether there can 
be-a,reviéw under Section 878 of an order 
rejecting an application under Section 119, 
as that point canñot arise in the case before 
us. No application for a review of judgment 
was made to the Moonsiff. He took upon 
himself to re-consider and set aside his own 
judgment, and this he*had no power to do. 
In this opinion I think that I am supported 
by recent ruling published at page 303, 
Volume XIX,’ Weekly Reporter. Upon the 
ground that the Moonsiff in acting as he 
did acted without jurisdiction, I would 
dismiss the appeal, and affirm the order of 
the Lower Appellate Court reversing the 
Moousiff’s decision. 


The 19th July 1873. 
Present : 
The Hon’ble F. A. Glover, Judge: 
Grazing Common— Limitation. 
Case No. 15 of 1878. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
9th September 1872, modifying a decision 
of the Moonsiff of Kotulpore, dated the 
23rd January 1872. 


Ooma Churn Chowdliry (Plaintiff) Appellant, 
versus 


Umbika Churn Dey (Defendant) Respondent. 
Baboo Bungshee Dhur Sen for Appellant. 


` Baboo Amurendro Nath» Chatterjee for 


Respondent. 


Where land situated within a talook is used by 


neighbouring villagers as a grazing common for the 


pasturage of their cattle, the presumption is that it is 
so used with the consent of the talookdar, against whom 
limitation cannot rum by reason of such use as if he 
were out of possession. ° 

Glover, J.— Tur decision of the Judge 
reversing the decree of the Moonsiff is not, 
I am bound to say, a satisfactory one. 

The plaintiff eis admittedly the talookdar of 
the mouzah, and in that capacity entitled to 
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d 
all the mâl land. The defendant is the owner 
by purchase of a small resumed lakheraj 
tenure situate within the mouzah, consisting 
of 8 beegahs 8 cottahs 7 chittacks and 
numbered in the Towjee 349, and if is 
not denied that he is now in possession of 
11 beegahs 16 cottahs 114 chittacks, or of a 
considerable parcel of land to which his 
chittah gives him no title. 

“Fhe Judge has found the plaintiff barred 
by limitation on the ground that he has not 
been able to prove possession within twelve 
years, whilst the survey map of 1857 shows 
that the disputed land was in that year 
marked as‘being in the defendant’s possession. 

* Now what the witnesses say is that the 
disputed land has lain for many years fallow, 
and that the ryots of many neighbouring 
villages were in the habit of using if as a 
‘common for the pasturage of their cattle. 
It is uot asserted that the plaintiff never used 
the land for this purpose, nor that the land 
was not grazed with the plaintiff talookdar’s 
consent. 

The Judge has taken the survey map as 
strong prima facie evidence of the defendant’s 
possession in 1857, but would this be so ? 
There was no contest apparently between the 
parties at that time, and there would have 
consequently been no award as to possession ; 
and I do not think that a mere demarcation 
of the land as in the defendant’s possession 
would under such circumstances be. any 
evidence of the fact : at all events it would be 
very weak evidence. It is said that the 
plaintiff’s signature is affixed to this map. 
I cannot find it there, nor has the defendant’s 
vakeel been able to show it to me. 

The plaintiff is the owner of all the land 
of the village except the defendant’s resumed 
lakhersj of 8 beegahs 8 cottahs 7 chittacks; and 
there is evidence which the Judge believes 
that, before the alleged date of ouster, the 
land was used as a grazing common by his 
own and by other villagers. I do not thiuk 
that the plaintiff can be said to have been 
out of possession * on the contrary I should 
hold that the grazing by residents of other 
villages was carried On simply because the 
owner of the land consented to it. I agrge 
with the Moonsiff in thinking that the law 
of limitation ought not to haveebeen applied 
to this case. 

As to the merits, I am constrained to say 
that the Judge’s decision is not what it ought 
to be. The Moonsiff has given his reasons 
at length for thinking that the land belongs 
to plaintiff, and one of them is undoubtedly 
of considerable strength. The defendant by 
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his Ywn showing is only entitled to 8 beegahs 
8 cottahs 7 chittacks, whilst he was found to 
be in possession of acoasiderably larger area,— 
all thé land save his resumed lakheraj tenure 
being admittedly the plaintiff’s. 

The Judge disposes of the first Court’s 
judgment very summarily. He says :— The 
“ boundaries given in the chittah do not prove 
“that the’ land in suit belongs to plaintiff. 
“The Moonsiff has made great confusion, on 
“this point.” And again :—~‘ I am of opinion 
“that there is no proof whatever that the 
“Jand lies within the plaintiff’s mal estate.” 

No reasons are given for this cénelusion, 
nor is any attempt made to slow that the 
Moonsiff was wrong. . 

It has been frequently held by this Court 
that, when a Lower Court of Appeal reverses 
the decision of a Court of first instance on 
the evidence, it is bound to give rensons for 
its decision, and that it is not enough to say 
in half a dozen words that there is no proof 
of this, or of that. 

In this case, the Moonsiff has given a great 
many reasons for concluding that the disputed 
Jand belongs to the plaintiffs mal estate ; and 
before the plaintiff can be deprived of the 
benefit of that decree, the Appellate Court 
must give its reasons for thinking the Lower 
Court wrong. Section 349 of the Code of 
Civil Procedure is precise upon this point. 

I remand the case to the Judge for a fresh 
decision on the appeal with reference to the 
foregoing remarks. 


emia 


The 21st July 1873. 


: Present: 
The Hon’ble Louis S. Jackson and E.G. 
Birch, Judges. 


Act VIII of 1859 s. 119—Application by one 
Defendant. 


Case No. 118 of 1878. 


Miscellaneous Appeal from an order passed 
hy the Judge of Jessore, dated the 15th 
February 1873, reversing an order of the 
Sudder Moonsiff of that district, dated 
the 9th July 1872. ° 

e Nistarince Dassee (Judgment-debtor) 
Appellant, ; 

e 

versus 

Debnath Bose (Decree-holder) Respondent. 

Baboo Bhowanee Churn Dutt for Appellant. 

Baboo Bungshee Dhur Sen for Respondent. 


An application under Act VIII of 1859 s. 119 by 
one of several defendants re-opens the case, not against 


e 
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the applicant alone, but aginst all the defendants, and 
the plaintiff’s appearance tò oppose such application is 
a step taken for the purpose of keeping the decree in 
force, 

_ Jackson, J.—Iz appears to us that the order 
of the Judge may be supported on the ground 
on which he has rested it. The decision 
referred to by the Moonsiff does not, as he 
supposes, show that an application by one of 


several defendants under Section 119 re-opens eas 


the case as against the applicant alone. The 
plaintiff, theréfore, would not be bound and 
could not be expected to proceed with the 
execution of the decree while the application 
of one of the defendants to set it aside as 
wrongfully obtained ex parte wasstill pending. 
The plaintiff’s appearance, therefore, to 
oppose that applicition may properly be 
looked upon as astep taken for thé purpose 
of keeping that decree in force. It may be 
a question, and it is one which the Courts 
below do not appear to have entered into, 
whether the defendant who is the special 
appellant before us ought to be compelled to 
pay any thing on account of further costs of 
the application under Section 119. The 
decree undoubtedly does make her. so liable, 
but if as the Moonsiff states that decree was 
passed behind her back, it seems doubtful 
whether that part ought to be enforced. 

The special appeal should be dismissed 
with costs. 


The 21st July 1873. 
Present: 
The Hon’ble Louis S. Jackson and E. G. 
Birch, Judges. . l 
Certificate of a E = VII of 
Case No. 134 of 1873. 
Miscellaneous Appeal from an order passed 


by the Officiating Judge of Moorsheda- 
bad, dated the 15th April 1873. 


Golam Sobhan alias Saboo Meah (third 
Objector) Appellant, 
" versus 


Mahomed Rouf and others (first Objectors) 
Respondents, ; 


Baboos Obhoy Churn Bose and Sreenath 
Doss for Appellant, 


Baboos Kalee Mohun Doss and Gooroo 
Doss Banerjee for Respondents. 


Where a person had no fixed place of residence 
at the time of his death, the Judge of the district in 
a + te aaa 
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which his debts are has a 
under Act XXVII of 186 


Jackson, J.—THE dppellant claimed the 
certificat@ which the Judge has given to the 
opposite pariy on the ground that he is the 
* only son of the deceased Sobhan Meah. He 


ant ority to grant a certificate 
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Glover, J—I ax of opinion that, véfore 
deciding that priority should have been given 
to the plaintiff’s registered kobalah, the 
Judge ought to have found whether 6r not 
the defendant’s purchase on an unregistered 
bond had been followed by possession at the 


also objects to the order of the Judge of time of sale: as if the defendant purchased 


Moorshedabad on the ground that the 
deceased person ordinarily resided elsewhere, 
and consequently the Moorshedabad Court 
had no Surisdiction, No dotbt part of the 
evidence would seem to show that the 
deceased had at*one time lived at Rampore 
Beauleah in Rajshahye, and latterly removed 
to Nowabgunge which is in the Maldah 
jurisdiction subject to the Civil Court of 
Dinagepore ; but the Police officers whom 
the Judge considers to be trustworthy 
wititsses € deposed that, although formerly the 
deceased resided in Beauleab, “he latterly had 
no fixed place of residence. That being so, 
the case seems to fall within the alternative 
provided by Section 3 Act XXVII of 1860, 
and inasmuch as the debts which are 
sought to be recovered by force of the 
certificate are in Moorshedabad, we think 
the Judge of the district had authority to 
grant the certificate. As tothe question of 
paternity, it appears to us that the Judge is 
quite right, and the evidence produced by 
the appellant i is not sufficient to bear out his 
allegation. 


The appeal will be dismissed with costs. 





The 21st July 18738. 


Present : 
The Hon’ble F. A. Glover, Judge. 
Registered Kobalahs— Possession. 
Case No. 1896 of 1872. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 22nd 
July 1872, reversing a decision of the 
Moonsiff of Tumlook, dated the 24th 
March 1871. _e 


Narain Doss (Defendant) Appellant, 
versus 
Gunga Ram Dharah (Plaintif) Respondent. 
Baboo Kumla Kant Sen for Appellant. 


Baboo Bhowanee Churn Duté for 
Respondent. 


Before priority can be given to a registered kobalah 
over an unregistered bond, it ought to be found whether 
or not the purchase on the latter document was followed 
by possession at the time of the sale, . 


the land in Srabun 1276 B.S. and took 
possession then, the transfer (the kobalah 
not being a document of which registration 
was compulsory) was absolute and complete, 
and the vendor had nothing left to sell to the 
plaintiff by the registered kobalah of 
Chyet 1377. 

Section’ 50 of Act XX of 1866 refers: to 
gases where the purchase has not been 
completed by possession. Here, if the 
defendaut’s statement be true, the vendor had 
divested himself of all title in the property 
long before he pretended to sell it to the 
plaintiff. 

In, Nurshingh Poorkait v. Bikram Majee 
(XIV Weekly Reporter, 250), this view of 
the Jaw has been taken, and so in other and 
later rulings. 

Of course, if the defendant fail to prove 
possession given to him at the time of sale, 
the Judge’s order would be correct, for the 
defendant in that case would have fo prove 
fraud on the part of the plaintif, — Ram Chand 
Koomar v. Modhoo Soodun Mojo mdar, 
(VII Weekly Reporter, 119); and this the 


| Judge fiods that he had not done. 


Custs to follow the result. 


The 22nd July 1878. 


Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F., A. Glover, 
Judge. 

Right of Drainage. 
Case No. 18 of 1873. 

Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 6th September 1872, reversing 
a decision of the Additional Moonsiff of 
Nimal, dated the 26th August 1871. 


Kopil Pooree (one of the Defendants) | 
Appellant, 


wersus œ 
Manick Sahoo (Plaintiff) Respondent. 
Baboo Grish Chunder Ghose for Appellant. 
Baboo Doorga Mohun Doss for 
Respondent. 


There is no reason why the proprietor of land ona 
higher level should not claim aright to have the water 
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whicke falls thereon run off over adjoining land of a 
lower level, te., to be drained. 

Couch,. C.J.—Wer see no ground for a 
special appeal. It has been found that the 
plaintiff has a right to have the water which 
falls on his land run off from it over the 
defendant’s land, the plaintiffs land being on 
a higher level than the defendants. 

The case quoted from Marshall’s Reports” 
does not apply to such a case us this. There 
the plaintiff insisted that the flow of water 
from his neighbour’s land should continue for 
his benefit, and the water should continue to 
be collected on his neighbour’s Pand and 
allowed to flow from it to his own.» 

There is a right, which is not uncomman 
and is more like the right now claimed, 
namely, that of having water which falls on 
the roof of a man’s house that projects over 
his neighbour’s land, ‘fall on it and run off 
over it. There is no reason that the plaintiff 
should not have such a right as is claimed in 
this case. All that the defendant has to do 
is to provide a passage for the water from the 
plaintiff’s land over his own. | He is not 
required to keep his land ina marshy state ; 
he has only to allow the plaintiff's land to be 
drained as it has hitherto been. 

The appeal must be dismissed with costs. 


The 22nd July 1873. 
Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 





Joint Family—Separate Enjoiyment—Acquies- 
cence— Subordinate Rights. 


Case No. 951 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 2nd March 1872, reversing a 
decision of the Moonsiff of Bulleah, dated 
the 30th November 1871. . 

Jotee Roy and another (Plaintiffs) 
Appellants, 


Versus 
Bheechuck Mesh and “another (two of the 
Defendants) Respondents. 
Baboo Chunder Maghub Ghose for 
?” Appellants? 


Mr. R. E. Twidale and Moonshee Mahomed 
Yusoof for Respondents. 


When one co-sharer of a joint family is allowed by 
the other members of the family to have separate and 
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exclusive possession of fanfily property for a long 
period of years, —such for inStance, as would give him 
a right on a butwarrah taking place to insist on having 
the land which he has enjoyed allotted to him,—the other 
eo-sharers must be taken to have knowingly, given hime 
the opportunity of creating subordinate rights, or 
allowing such rights toegrow up, and they cannot 
be permitted afterwards, without showing that they - 
have been deceived in the matter, suddenly to start up 
and repudiate such subordinate rights, 


Phear, J-—THE ancestor of the plaintiff gama 


and the ancestor of the defendants secong 
party, constiteted a joint family, aoti had, as 
a joint family, possession and enjoyment of 
property, part of which is the subject of the 
present suit. But the land which is the 
subject of the present suit, being a portion 
of the zerait land of the zemindaree, was 
for a great many pears—by permission of 
the other members of the family—-enjoyed 
separately and exclusively by the an@@stor 
of defendants No.2. Weare not informed 
how lovg this state of things continued, but 
it seems to have existed as far Sack as nearly 
thirty years before this suit was brought ; 
and the other members of the existing joint 
family had in a similar way each exclusive 
enjoyment of other portions of the zerait of 
the zemindaree. But there was no formal 
act of division of these lands between the 
members of the family so far as we 
understand. 

In 1254, the ancestor of defendants No. 2, 
being then in exclusive possession of this 
property, granted a mokururee pottah of 
the land which is the subject of suit to two- 
brothers, one of whom is the last of the 
defendants of the first part, and the other 
the father of the other defendants of the 
first part. 

That mokururee pottah is not forthcoming, 
but it was confirmed by another pottah of 
the 16th Pous 1266 to which the plaintitf 
refers, and in which the grant of the original 
pottah is recited. 

Almost immediately after the date of the 
second pottah, the members of the joint 
family effected a butwarrah of the 
zemiudaree. This is stated to have taken | 
place in 1266, but*the month, I think, is not 
mentioned. By this butwarrah the land 
which is the subject of suit, and which had 
been previously in the separate enjoyment of . 
the aneestor of defendants No. 2 was 
included in the puttee which was divided off, 
and allotted to the ancestor of the plaintiff. 
Thus the defendants No. 1 came to occupy 
this land under the present plaintiff and his 
predecessors, instead of under the defendants 
No. 2 as had previously been the case. 
They continued however—as far as is 
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disclosed in this case+-to pay their reuts to 
the plaintiffs on the game terms as they 
before had paid to the defendants No. 2 until 
the years 1273; at about which time, it 
seems, the present plaingiff made a claim for 


. increase of rent, and the defendants No. 1 


thereupon asserted the mokururee right 
which they said they had obtained under the 
pottahs of 1245 and 1266. The plaintiff, 
Rowever, refused to receive the rent at the 
old rat@, and it was pdid into the 
Collectorate. And eventually the present suit 
was instituted by*the plaintiffs in Pous 1277 
for the purpose of obtaining higher rent from 
the defendants No 1, or in the alternative to 
oust them from the occupation of the land. 

One head of the defence put forward by 
defendants No, 1 is that-the plaintiff has so 
long @cquiesced in their holding under their 
mokurures rights that he ought now to be 
allowed to disturb them. 

We have Mad the plaint and the written 
statement translated, and itis very plain that 
the defendants relied strongly on the 
acquiescence of the plaintiff; aod we think 
that under the circumstances of the case 
there has been such an acquiescence on the 
part of the plaintiff as would justify the 
Civil Court in‘refusing to give the plaintiff 
the relief which he asks. 

It has already been mentioned that the 
ancestor of defendants No. 2 had been 
enjoying this land with other parts of the 
‘gerait lands of the zemiudaree separate from 
nnd exclusive of his co-sharers fora great 
many years; aud he had certainly held 
possession of this particular plot of the zerait 
lands through the defendants No. 1 as his 
tenants from a.period which certainly dated 
so far back as Assin 1254 

When the butwarrah took place in 1266, 
the defendants No. 1 had thus been in 
quiet occupation and enjoyment of the land 
under their mokururee potiah for a period of 
nt least twelve years, and it is to be observed 
that the mokururee pottah was specially 
„granted to them for the purposes of a garden, 
nud leave was given to them under it tọ 
plant trees, 

It is very difficult to suppose that the one 
co-shareholder should not have been aware 
of what was taking place in this fashion 
under his other co:sharer on a portion of the 
gerait lands of the zemindafee throughout 
so many years. But whether he was so or 
not, this is certain that when the butwarruh 
was effected in 1266, he was distinctly made 
sequainted witl the fact that defendants 
No. 1 claimed to occupy the land under a 
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mokururee title and at a low rate of Tent. 
When the butwarrah was being effected, tha 
mokururee pottah was distinctly made 
prominent as one of the assets on the footing 
of which the division was to be made bet ween 
the shareholders, The present plaintiff did 
not at the time make any objection ; he did 
not say that he would not accept a mokururee 
tenure in his puttee, and would refuse to 
acknowledge it. If he had done so, this 
consequence would have followed, namely, 
the mokurureedar would in all probability 
have asserted his right to be considered in 
the butwarrah. He had aright to have his 
interests there considered by reason of thie 
terms of his pottah ; for the grantor of that 
potiah, the unecestor of defendants No. 2, 
therein expressly stipulated that, in the event 
of a butwarrah of the family property taking , 
place and this part of the ground falling 
within a puttee which was about to be 
allotted to any other shareholder, he would: 
prevent such a result by giving other land 
out of his own puttee instead. 

The way in which such a stipulation would 
be worked out in a butwarrah is very plain. 
As the lands had been for a very long time 
held in severalty by the ancestor of 
defendants No. 2, with the permission of 
the other co-sharers, he had thereby 
got a right in, the butwarrah proceedings 
to insist that the land so long held by 
him in severalty should be allotted to him 
in the share which should be divided 
off for him ; and in making the stipulation 
which he did in the mokururee pottah, the 
ancestor of defendants No. 2 became bound 
to assert that right, if the mokurureedar 
ealled upon him to do so. So that if the 
present plaintiff, or his predecessors, had at the 
time of the butwarrah, said as they ought to 
have ssid, ‘“ We cannot accept this 
mokururee tenure in our puttee; we shall 
not acknowledge it ”; the consequence would 
have followed that the division would bave 
heen so effected as to exclude the present 
plot from the plaintii?s puttee. The plaintiff 
did not, however, then raise his voice or 
dispute the tenure of “defendants No. 1. It 
suited him to take the puttee with this 
supposed mokururee tenure in it, and he 
went òn for several years withors apparently 
taking any steps in the matter at all. So 
far as we are told, he did nothing till 
12738, and even then it is not very clear what 
proceedings he commenced for enbancire 
defendant No. 1’s rate of rent. ‘lhe plaint 
in this case was not filed till 1277, a period 
of just eleven years after the time when the 
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„has enjoyed allotted to him, 
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butwarrah was effected, and twenty-three 
after the date of the defendants’ first pottah. 
In view of all these facts, we think that 
the defendants’ mokurureedar had a right to 
insist that the plaintiff should recognize the 
mokururee title; and if this be so; then 
clearly the plaintiff ought not to succeed in 
this suit, and the decision of the Lower 
Appellate Court dismissing his suit is right. 


T will also add, it is the inclination of my 
own opinion that our present decision might. 
have been put upon even somewhat broader 
grounds than this. ° 


When one co-sharer of a joint family is 
allowed by the other members of the family 
to have separate and exclusive enjoyment 


‘ and possession of family property for a long 


period of years, such a period for instance as 


` would give him aright on a butwarrah taking 


place to insist on having the land which he 
the other 
eo-sharers must be taken to have knowingly 
given him the opportunity of creating subordin- 
ate rights, or of allowing such rights to grow 
up, and they cannot afterwards be permitted 
at any time they like,—without showing that 
they have been deceived in the matter— 
suddenly to start up and repudiate all the 
subordinate rights to which they have thus 
allowed their co-sharer to give an origin. 
They have in effect by their conduct invested 
him with the character of karta of the 
family in respect to this property, and ought 
to be treated as having silently acquiesced 
in his acts. 


However, it is not necessary, strictly 
speaking, to express a judicial opinion on this 
point because, under the special facts of this 
case, it appears that the plaintiff is not 
entitled to succeed for the reasons which 
have been already given. 

The result is that there will be a declara- 
tion in the decree to the effect that the 
mokururee pottah is binding on the plaintiff, 
and the appeal will be dismissed with costs. 

Morris, J.—I am not prepared to say that 
the present plaintiffs or their ancestors were 
aware of the lease given for garden purposes 
‘by some of their other shareholders to the, 
ancestors of the defendants No. 1. Itis in: 
the highestedegree protahle that they were 
cognizant of the arrangement. But the plea | 
of ignorance cannot avail them after the! 
year 1859, when the butwarrah took place 
-and the lands comprising this tenure were 
apportioned and fell within their puttee. 


‘In carrying out the butwarrah, the position 


of defendants No. 1 and the nature of their 
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tenure must have -been ascertained and 
recognized by all the other shareholders. 
Had the present plaistiffs theu disputed the 
validity of the mokurhree pottah arid refused 
to be parties to ity there would have beeu 
some ground for the contention that they - 
knew nothing of it previously, and had 
never acquiesced init. But at the time of 
the partition they raised no question what- 
ever on this head. And as this garden land 
was treated ‘as land held ata fixed rate of 
rent under a,mokururee pottah, and ou this 
footing was assigned to their puttee after a 
careful valuation of the entire estate and 
calculation of its rental, it must be held that 
they and the other shareholders recoguized 
and admitted the terms on which the 
defendants No. 1° held their tenure..7A 
garden of upwards of twenty yearsstanffng is 
necessarily a valuable property ; and there- 
fore it is impossible to suppose that its real 
value was overlooked or under-estimated 
on the occasion of the assignment of the 
different shares. It is quite clear that the 
defendauts No. 1 remained in undisturbed pos- 
session of the garden on the old terms many 
years,—certainly not less than five years,— 
after the butwarrah. And as the present 
suit was instituted in 1870, or within a 
period of nearly twelve years from the date of 
the butwarrab, I consider that the plaintiffs 
must be taken to have acquiesced in the 
pottah of 16th Pous 1266, and that therefore 
their suit must fail. To eject the defendants 
No. 1 in the manner now proposed by the 
plaintiffs, without even any compensation for 
the improvement in the land effected duriug 
so many years by their labor und at their 
expense, would be a very inequitable 
proceeding. As to the question raised 
whether the terms of Section 6 Aet VIII 
of 1869, B.C., are applicable to these Jands, 
I would remark that no doubt these lands 


. were originally khodkasht or khamar lands 


leased by .the defendants No. 2 to the 
defendants No.1. The other shareholders 
allowed the defendants No. 2 to bold them. 
in their own exclusive possession and to do 
what they liked with them for a long period 
of years. They may be said therefore to. 
have waived their own right‘and td have. 
admitted that of defendants No. 2 to 
improve the lands by giving out a portion 
for garden or other purposes on perpetual 
leases. Such perpetual leases are very 
different from those contemplated by Section 6 
which are only leases for a term or year by 
year. However, this point & not of import- 
ance in the present case, and need not be 
° 
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determined here, I ee affirm the validity. | refer to the words “we have sold” which 


of the mokururee pottah, and dismiss this | occur in if, but they based their decision 
appeal with costs. í upon its operating as a sale of the property. 
Š eee ; We have to see, then, what was the 

; Š operation of the instrument in this case. It 

The 23rd July 1873. appears from the statements in it that the 

l parties had agreed upon a sale of the 
: ET . „| property for Rs. 400, and the terms had 

The Hon’ble Sir Richard Couch, Kt., Chief been settled ; that the seller, being in urgent 


~ ‘ ) f i ` ‘ 
„~ “Justice, and the Hon’ble F. A. Glover. | want of money, wished to have an advance 


Present: 


Judge, a of Rs. 100 on account of the considera- 
Registration—Act VIII of 1871 s. 17. — tion money, and that was paid to him. The 

¢ instrument which is not artificially drawn 

Case No. 1683 of 1872. appears to us to show that what the parties 


intended, and what the purchaser might very 
well insist upon, was that he should have 
a security upon the property for the 
Rs. 100 that he was going to advance. 
; | We are not to look at the precise words used 
: oa of Bonpore, dated the 10th so much as the intention of the parties to be 
February 1872. ; 

gathered generally from the instrument. 


Joy Ram Géssain Bbuttacharjee (Plaintiff) | We think it was intended that, in the event 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Beerbhoom, dated the Gth August 1872. 
affirming a decision of the Officiating 


Appellant, of the sale not being completed, the seller 
refusing to complete it, or trying to sell it to 
VEERUS any one else, the purchaser should have a 


Kalee Narain Roy (Defendant) Respondent, | charge upon the property for the money. 
This instrument operated as a charge upon 


Baboos Sreenath Doss and Doorga Mohun}| the property to the extent of Rs. 100 


-Doss for Appellant. and comes within the terms of the Section. 
DS And it was necessary that it should be 
Baboo Unnoda Pershad Banerjee for eee ekaved á 
© $ kd a s 
Respondent. ' i ‘Phe appeal must be dismissed with costs. 
Where the parties had agreed upon a sale of certain ono 

property and the terms were settled, but the seller took The 28rd July 1873. 
an advance of Rs. 100, the instrument which was drawn 
up showing that the. intention was that the purchaser Present : 


should have a security upon the property for the money ’ i 
advanced, HELD that the eant operated as a charge The Hon’ble J. B. Phear and G. G. Morris, 


upon the property to the extent of Rs. 100, and came Judges. 
within the terms of Act VIII of 1871 s. 17. Mokururee Grant— Competency of Grantor 
Couch, C.J.—Tae words of the 2nd Case No. 132 of 1872. 


' Clause of Section 17 of Act VIII of 1871 Regular. Appeal from a decision passed by 


require that an instrument which purports) he Subordinate Judge of Gya, dated 
or operates to create an interest of the value the 14th March 1872. 


of Rs. 100 or upwards in immoveable eee 
property shall be registered ; and the judg- Syud Ameer Ali and others (Plaintiffs) 


ment of the Judicial Committee in the Appellants, 

case in XIV Moore’s Indian Appeals, versus 
` page 129,* shows thatnot mer@ly the language Heera Singh and others (Defendants) 

of the instrument is to be looked at, but itis Respondents. 

to be seen whether it does in effect operate Mr. R. E. Twidale and Baboo Romesh 
` to create a charge. Their Lordships said of i Chun der Mitter for Appellants . 


e the document in that case that it was an 


instrument acknowledging payment of con- | Mr. C. Gregorys find Babows Bhowanee 
sideration money for whas was to be Churn Dutt and Luckhee Churn Bose 


ultimately an absolute sale of the property and Moonshee Mahomed Yusoof for 


in question, and what in equity would operate | Respondents. 


asa sale of the property. They did not | When a party who makes a mokururee grant has 
enough in him to make it substantial and valid, he cannot 
in a Court of equity be allowed afterwards to deny its 


* 16 W. R, PC, 26. | efficacy. 
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Phear, J—We think that the decision of 
the Court below is correct. It appears to be 
certain that one Tegh Ali, in 1859, nfade to 
the Uefendant’s predecessor a mokururee 
grant of the land which is now iu dispute. 
He had at that time by inheritance from his 
uncle Hossein Ali a title to that land entirely 
irrespective of any titleawhich he might 
previdusly have obtained by virtue of the 
deed of sale alleged to have been made to 
him by Hossein Ali in 1254. If the title 
under the deed of sale failed him, he still 
had a good title by inheritance. He himself. 
therefore, could not deny that the mokururee 
pottah which he granted in 1259 did in 
effect pass any interest to his grantee. It fs 
we think a matter of small importance 
whether in his mokururee pottah he referred 
in terms to or recited the kabolah or deed of 
sale of 1254. This is not the case in any 
degree of a mere assignment of a particular 
‘title. No doubt had Tegh Ali pretended to 
assign a particular title to or interest in land 
which he did not possess and had not the 
means of making good, nothing would pass 
under the assignment. But inasmuch as 
when he made the mokururee grant, he had 
enough in him so to speak to feed that grant, 
i.e., to make it substantial and valid, it is 
impossible in a Court of Equity that he 
should be allowed afterwards to deuy, its 
efficacy. And if he himself could not deny 
it, then his successors in title are equally 
unable to deny it. Indeed we may add that, 
according to English law in matters of this 
kind, if the grantor at the time of making 
the grant had not the property of which, or 
out of which, he professed to make the grant, 
and afterwards came to possess it, he would 
be compelled to make good his grant, unless 
of course something subsequent, to the 
original transaction came in to make it 
inequitable that he should be called upon to do 
so. In this state of the case, the plaintiff’s 
claim against the original defendants falls 
wholly to the ground. 

There were, however,*at the trial two 
issues raised between the plaintiff and a 
person named Chutturputty Singh, who was 
allowed to intervene, But these issues have 
not: been tried and determined by the Lower 
Court. In this also we ¢hink that the Lower 
Court was right. The plaintiff having failed 
in his primary suit, there was no occasion to 
try any question between him and the inter- 
venor. It is possible of course that the 
plaintiff may have a good cause of action 
on these issues ; and as there seems to be 
some reason to suppose that, if the decree of 
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the Lower Court standg in its present form, 
he may be prevented from asserting his 
claim upon this cause of action in any future 
suit, we think it right so fay to modify the 
decree of the Cour$ below as to say that it 


shall be without prejudice to any claim of - 


this kind. In all other respects the decree 
willstand. Wedismises the appeal with costs. 


There must be separate costsforthosedefend- s 


ants who have appeared by Mr. Gregorf 
and Moulvee Mahomed Yusoof, an@ also for 
Chutturputty Singh. The other defendants 
do not seem to have appeared in this Court. 


We think further that the two sets of 
defendants just mentioned should ‘huve 
separate costs in the Court below. 


The 24th July 1873. 


Present: * 


The How’ble Sir Richard Couch, Kt, Chief 
Justice, aud the Hon’ble F. A. Glover, 
Judge. 


Instalments— Penalty, 
Case No. 117 of 1878. 


Miscellaneous Appeal from an order passed 
by the:Judge of Midnapore, dated the 
30th November 1872, affirming an order 
of the Moonsiff of Gurbetta, dated the 
14th September 1872. 


Shama Churn Singh (Decree-holder) 
Appellant, 


VETSUS 


Protap Coomar Ghossal and others 
(Judgment-debtors) Respondents. 


Baboos Kalee Prosunno Duté and Hem 
Chunder Banerjee for Appellant, 


Baboo Ggpeenath Mookerjee for 
_ Respondents, 


A decree-holder intending to eriforce the penalty for 


delay in the payment of instalments is bound to tell ' 


the judgment-debtor so when the instalments are 
brought to him. 


Couch, C.J-*-In this case two per cent, 
per mensem was the penalty for non-payment 
of the instalments at the time fixed. Both 
the Courts have found that the decree-holder 
received money on account, of the instal- 
ments due,,without saying that he intended 
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to insigt-upon the penalty ; aud we are asked 
to say whether they ,were right. If the 
decree-holder meant tolelaim his 24 per cent. 
interest’ as soon as flefault was made in 
payment of un instalment, he should, when 


- the money was brought to him, have told 


Bip 


¢ 


z The appeal must be dismissed with costs. 


the judgment-debtor that he was going to 
do 80. 


e a 
The 24th July 1873. 


Present: 


The Honb’le Louis S.e Jackson and E. G. 
Birch, Judges. 


- 
Right of Way—Processions. 


Case No. 1538 of 1872. 


2 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated the 
8th July 1872, modifying a decision of 
the Moonsiff of Bohur, dated the 29th 
January 1872. 


Lokenath Gossamee (one of the Defendants) 
. Appellant, 


VETSUS 


Monmohun Gossamee and others (Plaintiffs) 
i Respondents. 


Baboos Annund Chunder Ghossal and Aukhil 


Chunder Sen for Appellant. 


Baboos Chunder Madhub Ghose and Huree 
Mohun Chuckerbuity for Respondenis. 


A general right of way includes a right to carry 


marriage and funeral processions, 


Jackson, J—Tux plaintiffs- in this case 


_ sought to establish a general right of way 


and ‘passage for boats with marriage and 
funeral processions through a khal leading to 
the defendant’s tank, and also to establish 
their right to use the waters ®n the ghat of 
the said tank for the purposes of certain 
ceremonies, ‘This right was claimed by virtue 
of prescription arising from use .for very 
many years. The Moonsiff gave the plaintiffs 
a decree in fall, which the Judge modified by 


+» 


„declaring the plaintiff’s general right of “Way, 


but refusing to declare their right to carry 
marriage and funeral processions, This 
exception was founded upon the fact that in 
the Judge’s opinion the plaintiffs had “ estab- 
lished no express right to bring funeral or 
marriage processions across this tank.” 

We have been preferred by the plaintiffs 
who as well as the defendant, appellant, 
object to this decision to a case very much 
in point decided by two Judges of this Court 
—the late Mr. Justice Elphinstone Jackson 
and the late Mr. Justice Mookerjee, where the 
Lower A’ppellate Court having decreed to the 
plaintiff a general right of way, but excepted 
a pathway for marriage processions, such 
finding was disapproved by the Division 
Court, and it was ordered that the case should 
be remanded in order that it might be found 
“whether by the custom prevalent in that 
“ part of the country it is usual, when making 
“ grants to the public of a thoroughfare or 
“ pathway over one s field, to make the grant 
“in such restricted and limited a form as to 
“exclude all processions whether on foot or 
“not, and whether in this particular case 
“ there is evidence to show that the original 
“grant when made was of this nature or not.” 

. The present case differs from the one cited 
only in this respect that there the right of 
way claimed was over dry lund or pathway, 
whereas in this case the plaintiffs and their 
fumily claim the right of way over water. 
But the observations of the Jearned Judges 
in that case are quite appticable to this case. 
The defendant’s Vakeel has sought to con- 
vince us that the plaintiffs really claim two 
distinct things, firstly, a general right of 
way, and secondly, a separate right to carry 
marriage and funeral processions. It seems 
to us that this wns not so, and that the 
marriage and funeral processions and the 
certain other ceremonies spoken of were ouly 
instances in which the general right was to 
be exercised. ‘The defendant gave no evi- 
dence to show that the plaintiffs’ right was 
limited so as to exelude marriage and funeral 
processions, &c. His coutention was that 
thy plaintiffs had no fight whatever. This 
question has been found in favor of the 
plaintiffs, and it seems to us that that finding 
includes the plaintiéfs’ right g pass with 
marriage and funeral processions which any 
person of the plaintiffs’ position would regard 
as the most valuable exercise of such richr. 
We think the judgmentof the Lower Appellate 
Court in so far as it varies the judgment of 
the Moonsiff must be reversed, and the decree 
of the Moonsiff restored with costs.. 
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* =" The 26th July 1873. 


Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Enhancement of Rent— Notice—Cross-appeals— 
Decree. 


Cases Nos. 1883 to 1885 of 1872. 


Special Appeals from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the 19th August 1872, reversing a 
decision of the Sudder Moonsiff of 
Mozufferpore, dated the 80th April 
1872. 


Lalla Rughoobuns Sahoy and others 
(Detendants) Appellants, 


VETSUS 
Mussamut Asloo (Plaintiff) Respondent. 


Baboo Hem Chunder Banerjee for 
Appellants. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondent. 


In a suit for enhancement of rent where the ryots 
plead that their relations with the zemindar are 
peculiar, it is not sufficient for a notice to set forth, and 
for a Court to find, that the rent paid in respect of the 
Jand in dispute is lower than the rent paid in respect of 
neighbouring lands; the Court is bound to inquire into 
the status and situation of the defendant ryots with 
those of the ryots of the neighbouring lands, 

When two parties to a suit appeal, so that the one 
appeal is but the cross-appeal of the other, there ought 
to be only one final decree made between the two 
parties. 


Phear, J.—Tus plaint in this case is far 
from being clear. The substance of it is 
thet the plaintiff seeks to recover from the 
defendants rent of a certain plot of land at 
certain old rates for the year 1277, and at an 
enbanced rate on the footing of a notice for 
the year 1278. 

-The defendants do not object to the old 
rates, but they say with regard to the new 
rates in the first place that the notice of 
ehhancement is insufficient in its terms ; and 
in the next place, that, jf it does contain any 
good ground“of enhancement, such ground 
does not in fact exist. 

We have had the notice of enhancement 
read to us ; and certainly it is a specimen of 
confusion and of a jumbling together of 
different things such as we very seldom 
meet with. It is impossible to abstract it, 
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and therefore I will read it at length, After 


the address it runs as :— 


“The whole and‘entire 4 annas in the 
“ entire 16 annas ofi the aforesaié mouzat, 
“which constitutes è puttee partitioned by 


“ Government, is in the possession of. me, * 


“ Mussamut Bibee Asloo; and in the said 
“ puttee you all have a garden containing 


“7 beegahs 7 cottahs and 34 dhoors ote 


“land, and you, in collusion Pilla tle 
à ticcadars, are asserting that the rfite of the 
“same is 8 nnnas per beegah : : whereas at 
“the time of the permangnt settlement, the 
“ rate of the aforesaid garden was recorded 
“at the rate of Rs. 1-12 a beegah; 
“and as the rate alleged by you all, 
“as also the rat®of the time of the 
“ settlement, nre contrary to the rate of -the 
“ lauds having common ‘ails’ (ridges? and 
* common boundaries, and are much less 
& in comparison to the pr oductive powers 


“and quality (of the lands)’; ; and as the, 


“ profits and produce of the said Jands have 
“ been increased in comparison to what they 
“were before without your labor; and as 
“ the rate of the neighbouring lands of the 
“ first class, is Rs. 7 a beegah; of the 
“second class, Rs, 5 a beegah; and of 
“the third class, Rs. 3-12 a beegah ; 
“but notwithstanding repeated demands, 
“ yvou,all are not disposed to give kubooleuts 
“according to the aforesaid rates: conse- 
“quently according to the rate of the 
“neighbouring lands of second class at 
“ Rs. 5 a beegah, the rent of the aforesaid 
“7 beegahs 7 cottahs and 84 dhoors of 
“land having been fixed Rs.° 36-13 
“from the year of 1278 Fuslee, repeated 
“ warnings were given for delivering kuboo- 
“ leuts and obtaining pottah at the aforesaid 
“ rata and jumma ; notwithstanding repeated 
“warnings, you have not executed the 
“same at my zemindaree cutcherry, nor 
“are you now found disposed to do so. 
Consequently, in pursuance of Section 13 
“Act X of 1859, an itlanamah (notice) is 
“ issued in youg names and’in the name of. 
* the manager of Raj Durbhangah. 


“ It is required that you and any karpur- 
“ dauz of the manager sahib having appeared. ` 
at my zemindaree cutcher ry should take 


‘‘ out a pottah from me at the said rate: 


“and jumma from the year 1278 Fuslee, 
“and deliver your kubooleut ; otherwise, in 
“ case you do not accept the rate and the 
“jumma, you should withdraw yourselves 
“from your cultivation, and from the 
“beginning of 1278 Fuslee a settlement 
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“will be made with somebody else paying 
at the aforesaid rate “| 

And beneath this Inotice is written a 
schedule, in which the land is described as 
-a garden, 7 beegahs 7 cottahs 34 dhoors in 
extent, and Rs. 5 per beegah. 


All I can say is that, after the best 
attention which I have been able to give 
to the edbsideration of this fhotice, I am 
unable to satisfy myself what were the 
grounds upon which the plaintif supposed 
that she had a right to claim an, enhanced 
rate of rent from the defendant, and upon 
which she intended to rely. And it would 
be a matter of surprise to me to learn that 
the ryot-defendants are able to make much 
moré™f it than I am. The Act to which 
reference is made in this notice prescribes 
in very distinct terms indeed three grounds 
upon which a Zemindar may claim enlianced 
rate of rent from a ryot who has a right 
of occupancy. There cannot possibly “be 
any difficulty in statjng one or all of these 
grounds in the notice on the part of the 
amlah, very ordinary amlah even, of any 
zemindaree. It seems, however, in this case 
that the plaintiff's amlah were incompetent 
to express even approximately the grounds 
upon which they sought to increase the rent 
of the tenant. If this be so, and about it 
there can be no doubt after this notice has 
been read, it seems to be very hard. that it 
should be presumed agains: the ryot that he 
must have appreliended from the terms of 
this notice what precisely were the grounds 
upon which his zemindar intended to proceed. 
It must be remembered that, according to 
the law, the ryot is entitled to have a distinct 
statement of the grounds of proposed 
enhancement given to him before the com- 
mencement of the agricultural year, ze, 
the grounds upon which the zemiudar intends 
to claim from him an increased rate for the 
ensuing year. When the question arises in 
the Court which is to try thp suit between 
the parties, whether the notice given by the 
zemindar was a notice sufficient under the 
law or not, the Court no doubt may look to 
the conduct of the parties and the character 
of the case presented to it by them and their 
witnesses for the purpose of satisfying itself 
whether the ryot clearly uuderstood the 
notice or not. If it appears to the Court 
-that the ryot never had any real misappre- 
hension as to the terms of the notice and the 
ground upon which the increase of rent 
was asked from him, then the nexé question 
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tobe decided is whether the zemindar has 
established by evidence to the satisfaction of 
the Court the grounds which he embodied 
in his notice. 


It appears to me in the present case the 
Court dught not to have decided the objection 
which the ryot made to the sufficiency of 
the notice against the ryot. There is nothing 
in the whole course of the proceedings to 
justify the conclusion that the parties entirely 
understood one another upon the subject 
of the notice. Ihave already observed that 
the defendants contended that nove of the 
conditions of the notice, whatever they were, 
wére satisfied in this case. They urged 
specifically that they were in a peculiar 
condition in regard to the relations between 
them and the zemindar. They said distinctly 
that they were not ordinary ryots, because 
they had at one time been the maliks, and 
were at the present time in the receipt of the 
malikana, and on account of the peculiarity 
of their situation they have been allowed 
all along to occupy this land at specially low 
rates. ‘They further distinctly drew the 
attention of the Court to the fact that the 
land the rent of which was sought to be 
enhanced was not ordinary agricultural land, 
but by the very terms of the notice of 
enhancement was a garden, parts of it, at 
least, producing fruit trees only. 


Now, obviously, even if the first Court was 
right in deducing from the notice the ground 
of enhancement which is given in the 
third Clause of the 17th Section of the Act, 
it was bound to inquire into, and to make a 
comparison between, the situation and status 
of the defendants as they alleged it, with the 
situation aud status of other ryots with 
whose lands the lands in suit were to be 
compared. The notice, no doubt, in a 
manner made this the ground of enhaucemeunt, 
that the rent paid for this land was lower 
than the rent paid in respect of neighbouring 
lands, but it did not go on to say,—paid for 
garden lands like the defendants’ or by 
ryots similarly situated*with the defendants. 
And tf it had gone on to mention these two, 
ingredients essentially necessary to make the 
notice complete underethe Act, i£ it had gone 


on to say this matter, it is quite clear that | 


the evidence which the zemindar br ought 
into Court eutirely failed to establish it. 


The issues which the Moonsiff had to try 
were esseutially issues of fact which could 


‘only be supported by the testimony of 
: 45 
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persons who by their situation were able to 
_ speak to the facts. But the Moonsiff came 
to the conclusion that the defendants’ rate of 
rent ought to be enhanced without giving 
attention, as far as I can detect, to any 
evidence of this kind ‘whatever. He refers 
to Raibundee and also to a decision which had 
been passed as against a neighbouring ryot. 
But he does not discuss any of the evidence, 
if evidence there is on the record, which 
goes to show the status of the defendants 
or the relation in regard to character which 
the garden land of the defendants bore to the 
lands of their neighbours. There has been 
a clear avoidance in this suit, either intention- 
ally or unintentionally, by the first Court,” of 
the issues which were raised by the written 
statement’ of the defendants between the 
defendants and the plaintiff. 


I have referred to the carriage of the trial 
in the first Court at this length, because it 
seems to me that instead of doing anything 
towards removing the objection which the 
defendants made to the sufficiency of the 
notice, that which occurred in the first Court 
tended to show that a miscarriage of the whole 
ease had come about by reason mainly of the 
very insufficiency of the notice. 


The Lower Appellate Court does not seem 
to have gone into the merits of the case at 
all. The Judge simply states that in his 
opinion the Moonsif had given great care 
and attention to the trial, and he saw no 
reason for disturbing the judgment. He did 
however disturb it iIn-one particular, for he 
raised the rate of rent from Rs, 3-12 which 
the Moonsiff had fixed to Rs. 5. 


+ 


It seems to me, as I have already more 
than once stated, that the notice of enhance- 
ment in this case was so bad that the 
Moonsiff ought to have given effect to the 
defendants’ objection when it was first made, 
and declined to go on with the trial. And 
nothing whatever happened afterwards to 
mend the case in favor of the plaintiff. I 
therefore think tha? the appeal should be 
Allowed, and that the plaintiff’s suit, so far as 
“regards the enhanced rate of rent, ‘should be 
dismissed with costs, © 


‘The result is that there must be one decree 
drawn in each case, the rent for 1277 being 
ealculated at Rs. 1-12 as the Judge has 
found, and as there is no appeal against 
that finding ; but’for 1278, the rent must be 
reckoned at the rate of 8 annas. 
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I cannot here abstain from remarking 
upon the extraor dinyy complexity which the 
Lower Appellate C {a has allowed to be 
introduced into the \proceedings.e It seems 
that in these threp suits brought by the 
same zemindar, both parties appealed in each- 
of them. Thus there were in the whole six 
appeals; and six different decrees have 
been passed by the Appellate Court just as- 
if they were made in six suits between sfx 
different parties. It is, howev@r, obvious 
that when iwa parties to a suit appeal, so 
that the one appeal is but the cross-appeal of 
the other, there ought to be only one final 
deoree made between the two parties. As 
the record now stands, in each of these cases 
there would be wo’ decrees to execute 
between the same parties, and two awards of 
costs against the same parties. It is most 
by an accident that we became aware of this 
fact. But asit is brought to our notice, I 
think that we ought to instfuct the Lower 
Court that these proceedings are irregular. 
There was nothing whatever to pr event the 
final decision of the Court in each case upon 
the two appeals from being embodied in one 
decree. Nay, not only was there nothing to 
prevent, but it was.the duty of the Court to 
make one decree, and only one ee 
between the same parties. 


Morris, J—I would add that I concur in 
thinking that the notice of enhancement 
was too defective in its terms. Both in the 
notice and in the Courts below unnecessary 
importance has been attached to the fact that, 
at the time of the settlement of the village 
in 1257, the rent to be paid by the.. 
proprietor to the Government was fixed at 
an average rate of Rs. 1-12 per beegah 
of rent. But it is clear that such an 
assessment of the entire village is no 
criterion of the rate payable per beegah in 
the case of any particular holding; more 
especially when, as in this case, the lands 
comprising this holding are, as it would 
seem from the written statement of defend- 
ants, of two®glasses, namely, the garden 
lands and kasht lands, that is, culturable 
lands. The real grounds of exemption from 
enhancement of rent raised by defendants’ 
have not been properly investignied and e 
determined by the Lower Courts ; ‘and there- 
fore, for thi reason, as well as for the 
insufficiency of the notice, I would dismiss 
the suit of the plaintiff with reference to the 
enhanced rate of rent, with costs. 
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The 16th May 1873. 


Presef. ts: 


The Hon’ble F. B. Kendp aud F. A. Glover, 
i Judges. 


Inheritance—Mahomedan Widow—Suit by Heirs 
—Dower— Accounts— Jurisdiction. 


Case No. 58 of 1872, 


e 


Regular stppeal from a deciston passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 30th December 1871. 


Mussamut Asloo (Defendant) Appellant, 
í versus 


Mussamut Umdutoonnissa (Plaintiff ) 
Respondent. 


The Advocate-General and Messrs. J. T. 
Woodroffe find R. E. Twidale, and 
Moonshee Mahomed Yusoof for Appellant. 


Messrs. J. P. Kennedy and C. Gregory, 
Moulvee Syud Ameer Ali, Moonshee 
Abdool Baree,and Baboo Unnoda Pershad 
Banerjee for Respondent. 


Case No. 65 of 1872. 


Mussamut Umdutoonnissa (Plaintiff) 
Appellant, 


VETSUS 


Mussamut Asloo (Defendant) Respondent. 


Mr. C. Gregory and Moonshee Abdool 
Baree for Appellant. 


Mr. R. E. Twidale and Moonshee Mahomed 
Yusoof for Respondent, 


Under the Mahomedan law which governs members 
of the Sheah sect, a widow having no child alive by her 
Lar husband inherits nothing of the land which he 

as lett, : 

In a suit by the heirs of a deceased Mahomedan to 
recover from his widow lauded property, of which she 
tlaims to be in possession as absqli@e owner undér a 
mokururee deed alleged to have been executed in lieu 
of her dower, where she wholly fails tọ prove execution 
of the deed, it is competent to the Court, instead of 
referring the plaintiffs to a separate suit, to direct an 
account to be taken of the mesne profita received by the 
widow and of the amount due to her on account of dower 
with a view to the settlement of the claims of both 
parties. ® 


Kemp, J.—Tuis is an appeal from the 
decision of the Subordinate Judge of Zillah 
Bhaugu!pore, dated the 30th December 1871. 

The suit is forepussession of one-third, out 
of three-thirds, of the immoveable property 
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left by the late Mahomed Ashkaree ahas 
Zamin- Ali. , 

The estates of the deceased are situated in 
four districts, the major portion lying ia 
Zillah Bhaugulpore. The properties are 
worth on ,a low estimate (viz., 10 years’ 
purchase) Rs. 2,00,000. 

The valuation put upon the claim of the 
plaintiff is Rs. 84,498-7-6, which includes 
mesne profits and the value of certuin 
moverhle properties. 

The plaint alleges that Mahomed Ashkaree 
died on the 8rd October 1869, leaving a 
widow, the defendant, Mussamut Asloo, and 
hismaternal‘erandmother, Mussamut Lutfoon- 
nissa, as his hei-s; that according to that 
portion of the Mahomedan law of inheritance 
which applies to the “ Sheah Sect,” the 
maternal grandmother alove was entitled to 
succeed to the entire immoveable property of 
the deceased, and that the widow, Mussamut 
Asloo, was entitled to succeed to one-fourth 
of the moveable property, the maternal grand- 
mother being entitled to: the remaining 
three-fourths, 

That Lutfoonnissea died on the 28th Rujjib 
1277, Fuslee, leaving, the plaintiff, her 
daughter, and Ali Jan, her son, as the legal 
heirs. 

That the defendant, notwithstanding the 
plaintiff’s clear right to succeed, has conti- 
nued to hold possession and to appropriate 
the mesne profits of the entire estate of 
Mahomed Ashkaree. The cause of action 
is alleged to have accrued on the death of 
Mussumut Lutfoonnissa. It is further stated 
that Lutfoonnissa was not permitted by the 
defendant to take possession ; mesne profits 
are therefore claimed from the date of the 
death of Mahomed Ashkaree. Two supple- 
mental plaints were put in, and admitted by 
the Lower Court : the, first is dated the 20th 
February 1871, and the second the 21st July, 
the same date on which the defendant put in 
her written statement. The first supple- 
mental plaint refers to certain dwelling- 
houses aud a garden*which by some oversight 
were not included in the schedule appended 
to the original plaint; tNe second, to a deed of 
istemraree mokururee set up by tlie defendant 
to defeat the claim of the plaintiff, and the 
prayer of this last plaent was thag the Court 
would set aside and cancel that deed as not 
made by the deceased, Mahomed Ashkaree, 
with any bond fide intention of divesting 
himself of the ownership of the properties 
covered by that deed. 

The defendant put in her written state- 
ment on the 21st July 187l; * 
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Tt states briefly that the plaintif is not 
entitled to inherit any portion of the 
immgveable property of the deceased 
Mahomed Ashkaree; that Mahomed 
Ashkaree executed and delivered to the 
defendant a deed, dated thé 3rd November 
1866, duly registered and subscribed to by 
the husband of the plaintiff, and by other 
relatives, in respect of the whole of his 
rights in 172 monzahs, which are detailed in 
thedeed,in lieu of dower due to thedefendant, 
amounting to Rs. 41,100, reserving to him- 
self- the sum of Rs. 600 to bq paid to 


him annually by the grantee, who, after |, 


paying this sum and the Government revenue, 
was to enjoy the remaining profits; that the 
defendant, from the date of this deed, and up 
to the present time, has been, and still is, in 
possession of the whole of the properties 
covered by the deed, letting out those 
properties to ticcadars, and conducting in 
her own person all suits connected with 
those properties. 

That, according to the Mahomedan law 
governing the parties to the suit, the 
defendant, as the widow of the deceased, is 
entitled to one-fourth of the whole estate, 
moveable and immoveable, left by the deceased 
Mahomed Ashkaree. 

Then follows an objection to the value and 
quantity of the moveable properties claimed 
by the plaintiff. 

"` An objection is also taken to the claim 
on account of mesne profits, which is stated 
to be altogether incorrect. 

Tt is then stated that, owing to the 
dishonesty and the “ keeping aloof ” -of some 
of the servants of the late Mahomed 
 Ashkaree, the defendant, at the time of filing 
her written statement, had not been able to 
place her hands upon the original mokururee 
deed ; and that she wgs, therefore, obliged to 
file a copy taken from the office of the 
Registrar of Deeds. 

Itis added that it was improper to prefer 
a claim by way of supplemental plaint for 
reversal of the mokururSe deed, which was 
executed with the intention of effecting a 
valid transfer and of making the defendant 
«the absolute owner ; that if was not executed 
‘ muslabutun,” to meet the exigencies of the 
time, but if lieu, andin satisfaction, of the 
defendant's claim for dower ; that the deed, 
from the date pf its execution, las had 
operation and is still in force. 

The pleaders for the defendant appear to 
have been questioned by the Subordinate 
Judge on the same date as that on which the 
defendaut’s written statement was filed, 
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They stated in answer to questions put to 
them by the Count thet the defendant, 
Mussamut Asloo, at fesen: had no issue of 
her womb, nor any hefrs descendede from her 
uncle, or female children. In the matter of 
the moveable properties claimed, the pleaders - 
for the defendant stated that some of those 
properties were not In the possession of their 
client ; that some of them were her exclusive . 
property ; and that the rest had never confe 
into the possession of their client. ® 

The Subordinate Judge fixed the following 
issues for trial :— 

lst. Whether the deed of mokururee was 
executed bond fide, or to meet some exigency 
of the time ; and whether by virtue of it, the 
defendant has contixfued in possession or not ? 

2nd.— Whether, in the event of the moku- 
rures deed being genuine, the plaintif can 
obtain khas possession of the property in 
sult, regard being had to the conditions 
prescribed therein? p 3 , 

3rd.—W hether, according to the Imamea 
doctrine, the wife legally inherits any portion 
of the immovenble estate left by her husband ? 

4th.—-Whether the entire 16 annas of the 
dosseinabad houses and the garden are the 
estate of the late Mahomed Ashkaree, or he 
had only a one-third share of the one anna ; 
who holds possession of the same, and how ? 

5th.— Whether the whole of the moveable 
property mentioned in the plaint was the 
estate of Mahomed Ashkaree, and whether 
they are in the possession of the defendant? 

644.—Whether the carpets, books, and 
utensils, which the defendant avers were left 
by Mahomed Ashkaree on his death, are in . 
her possession or not? 

Tth.—What are the extent and value’ of 
the moveable properties in suit ? 


8th.—In what properties, ant for what 
share, can the plaintiff obtain possession? 


These issues have been copied almost 
verbatim from the record. 


On the first and second issues, which refer 
to the mokurugee deed set up by the defend-, 
ant, the Subordinate Judge observes that 
tha deed purports to convey the rights of 
Mahomed Ashkaree in 172 mouzahs in lieu, 
of dower due to the defendant, the defendant 
paying to Mahomed Ashkaree Rs. 600 
per aunum ; that it was admitted that the 
gross assets of the properties covered by the 
deed are from Rs. 38,000 to 40,000 per 
annum, and that the revenue payable to the 
Government is Rs, 20,000 per annum, so 
that the net profits are between Rs, 15,000 
and Rs, 26,000 per annum, 
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That the grant in perpetuity of such a 
considerable income and profits upou a 
quit rent of Rs. of per annum, by 
which Mahom: d Ash hree reserved for his 
maintenance only Rs. 50.per mensem, cannot, 
- on any account, be held to be good and true— 
“uslee” is the word used—because, in the face 
of such considerable property, the dower of 
Rs. 41,100 was a very insignificant sum ; and 
there was no occasion to grant a bond fide 
mokururée of all the property 1n lieu thereof, 
_ for a grant of a smaller portion of the estate 
of the grantor would have been sufficient. 

The Subordinate Judge then alludes to 
certain correspondence “which is on the 
record, and is of opinion that this corre- 
spondence fully establishes that all demands 
for. mosey and orders regarding suits were 
mals by Mahomed Ashkaree ag absolute 
owner. 

On the third issue, the Subordinate Judge 
finds that, acfording to the Sheah religion, a 
wife without issue is not entitled to inherit 
any portion of the immoveable estate of her 
deceased husband; that the order of suc- 
cession on the death of Mahomed Ashkaree 
was that his entire immoveable estate was 
inherited first by his maternal grandmother 
Mussamut Lutfoonnissa, and on her death by 
Ali Khan and the plaintiff, the former taking 
two-thirds and the latter one-third. 

Ou the fourth issue, the Subordinate Judge 
observes that from the presumptions arising 
out of the circumstances of the ease, it 
appeared that all the houses and the garden 
are ancestral; that the particular share of 
“Mahomed Ashkaree was one-third, and that 
the plaintiff is entitled to inherit one-third 
of the share of Mahomed Ashkaree. 

On the remaining issues, 5, 6, 7, and 8, the 
Subordinate Judge finds that the elaim to 
the ornaments is superfluous; that those 
ornaments are either the exclusive property 
of the defendant, or were given to her by 
her husband. It appeared to “the Subordinate 
Judge that the plaintiff had over-valued, and 
_ the defendant under- valuedg the remaining 
moveable properties. Deducting, therefore, 
the value of the ornaments, he was of opinion 
. that the moveables were worth Rs, 2,000. 

The claim to recover on account of a 
zur-i-peshgee transaction was rejected, as 
well as the claim to mesne profits prior to 
the suit, inasmuch as the Subordinate Judge 
was of opinion that the zur-i-pesligee was 
a recent transaction, and the possession of 
the defendant was not wrongful. 

The Subordate Judge “somewhat incon- 
sistently, after coming to a clear finding that 
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the deed of mokurureo set up by the delend- 
ant to defent the plaintiff's claim to inherit 
was & sham, and never had or was intended 
to have operation, states that the deed® “has 
in reality been set aside more on account of 
the special conditions contained therein” A 
modified decree was given, thus :—The plain- 
tiff to be put into possession of one-third of 
the mouzahs in suit mentioned in the deed 
of mokururee, and of the unobjected mouzahs 
left by Mahomed Ashkaree, and of one-third 
out of one anna of the houses and garden 
situated at Hosseinabad ; that the claim to 
the zur-i-peshgee and mesne profits prior to 
suit, and “for the ornaments, be dismissed ; 
that a decree be given to the plaintiff 
for Rs. 500 on account of the remaining 
moveables with mesne profits of the one-third 
share in the mouzahs decreed, from the dato 
of suit, to be ascertained in execution. ‘The 
parties to pay costs in proportion. 

Both parties appeal, the plaintiff by way 
of cross-appeal. The parties to this suit are 
governed by that portion of the Mahomedan 
law which is applicable to the sect to which 
they belong, viz., the Shenh Sect. 

Mr. N. B. E. Baillie’s Digest of the 
Mahomedan Law, volume 2nd, which treats of 


the doctrines of the Imamea Code, is, with 


the exception of the last book of that volume, 
composed entirely of translations from the 
“ Shurayaool Islam,” a work of the highest 
authority. The Subordinate Judge, a Maho- 
medan Judge, in accordance with the futwas 
filed by the plaintiff, which he states to be in 
his opinion correct, finds that, by the law 
which governs the parties to this suit, the 
defendant is not entitled to inherit any portion 
of the immoveable estate of her late husband. 
The only objection taken in the original 
petition of appeal filed by the defendant on 
the 15th March 1872, bearing upon the 
decision of the Suberdinate Judge on this 
law point, is to be found in the twelfth 
ground, which is to this effect s- 

‘That the question of the title of the 
“plaintiff by inheritance has rot been cor- 
“rectly tried ; and she is not entitled to the 
“ property which has been decreed to her.” 

A. supplemental petition of appeal wgs 
presented at the time of hearing by the 
Counsel for the defendant, appellant, and 
was admitted by the Court : the second para- 
graph of that petition is to the following 
effect :— 

“That the third issue has not been cor- 
“rectly tried and decided by the Subordinate 
“Judge. A widow is entitled under the pro- 
‘‘ visions of the Mahomedan law prevailing 
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“among the followers of the Sheah Sect, to 
“a share of her husband’s estate, both move- 
“ able and immovenble. Under no view of 
“ the “law is a widow, who has bad children, 
“deprived by that law of her right to a 
‘one-fourth part of her husband’s estate, 
“ both moveable and immoveable, by reason 
“ of the death of her children in her husband’s 
“lifetime. Moreover, even if the defend- 
“ant be not entitled to a fourth of the 
“immoveable estate of her husband’s pro- 
“ perty, she is entitled to have the value of 
“ that share assigned to her.” : 

It appears very clear that the pleaders, 
or whoever advised the defendant to file this 
supplemental petition of appeal, must havd 
done so in reliance upon a passage in Buillie’s 
2nd volume, page 295. 

That passage runs thus :— 

“« When the wife has had a child by the 
« deceased, she inherits out of all he has left ; 
“and if there was no child, she takes 
“nothing out of the deceased’s land, but 
“her share of the value of the household 
“effects and buildings is given to her. It 
“ has been said, however, that she is to be 
“ excluded from nothing except the mansions 
“and dwellings ; while Moortaza (may God 
“be pleased with him) has expressed a third 
“ opinion to the effect that the land should 
“be valued, and her share of the value 
‘assigned to her. But the first opinion is 
“that which appenrs to be best founded on 
“ traditional authority.” 

One of the learned Counsels for the 
respondent, Moulvie Syud Ameer Ali, im- 
pugned the correctness of Baillié’s transla- 
tions. The Court sent for the work called 
the Shurayaool Islam from the library, and 
‘directed the Court translator to submit a 
correct translation of the original passage, 
which is in Arabic: the correctness of the 
translator’s version was not impugned, 

The passage runs thus :—“ If there be a 
“child to the wife by the deceased, she 
“inherits out of all he has left, and if there 
“be no child, she inherits nothing of the 
“land, but her share of the value of goods 
“and buildings will be‘viven to her. It has, 
“however, been said that she will not be 
‘‘debarred from anything except houses 
“and buildings ; while Moortaza (may God 
“be gracious to him) has expressed a third 
“opinion, which is, that the land should be 
“ valued, and her share of the value assigned 
“to her. The first opinion is the best 
s known.” 

Ft is clear, therefore,—and in his argument 
in reply the learned Advocate-General did 


not attempt to argue that this translation 
was not a correct onex—that, under the Maho 
medan law which goi pras the parties to the 
suit, Mussamut Asloo having ‘no. child alive 
by the deceased at the time of his death, 
“inherited nothing of the land.” 

In a case to be found in Volume IV of the 
Reports of the High Court. of Judicature 
for the North-Western Provinces, page 13, 
Mussamut Tomanjan, defendant, appellant, vs? 
Mussamut Mehndi Begum, plaintiff, *respond- 
ent, it was held that. according to the law 
governing the Sheah Sect, “a childless widow 
‘takes nothing in the husbaud’s immoveable 
“property.” That brings us to the consider- 
ation, — first, whether the deed set up 
by the defendant to defeat the plaintiff’s 


right to inherit is boné fide, and had 


operation ; and if so, then, secondly, whefier, 
according to the true construction of the 
conditions of that deed, looking to the 
conduct and intentions .of * the parties 
and all the surrounding circumstances of the 
ease, the plaintiff is entitled to inherit the 
share claimed, notwithstanding that deed. 
The deed will be found at page 78 of the 
printed book ; the translation is substantially 
correct. It is dated the 3rd November 1866, 
A. schedule of the mouzahs comprising the 
grant is appended to the deed, which was 
presented for registration by the grantor in 
person on the 18th November 1866. There 
are thirty-seven subscribing witnesses, a very 
few of whom have been examined in this 
suit. 

Tt is very important to notice the position 
of the parties when this deed was executed. 

The husband, Mahomed Ashkaree, was then 
twenty-five years of age. His wife, the 
defendant Mussamut Asloo, was, we conclude, 
younger ; two children were then alive, a boy 
aged eight years, and a girl aged four years. 
The parents were on the eve of proceeding 
on a pilgrimage to Mecca. The husband 
was not involved; not a single decree has been 
put in to show that he was indebted, or that 
there was any gpressure on the estate. , Iu . 
that state of things, it is said by the defend- 
ant that the deed in question was’ executed 
and delivered to her. 

The deed recites that a sum of Rs. 41,000 
and 5 gold mohurs, each gold mobur being 
equivalent to Rs, 20, or altogether Rs. 41,100, 
were justly due by the grantor of, the deed 
to his wife, Mussamut Asloo, on account of 
her dower ; that the grantor, of his own free 
will and accord, executes the mokururee 
istemraree pottah in his wifes favor in lieu 
of her dower, and places her in possession of 
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all the properties cavered by the deed. The 
grantee is to pay the frovernment revenue, 
and the grantor reservgs to himself an annual 
allowance.of Rs, 609 per annum, payable 
in 12 monthly kists or iastalments of Rs. 50. 


Tt is in evidence that the profits of the 
estates thus granted, which, with the exception 
of one or two petty village yielding profits under 
ene hundred rupees, formed the whole of 
the grantor’s estate, are betwéen Rs. 15 to 
20,000. Assuming that Rs. 15,000 represent 
the annual profits? we have a young man, not 
involved in debt, without any motive whatever 
to induce him to execute a benames deed in 
fraud of creditors, entering into a transaction, 
whereby it is alleged that, in satisfaction of 
the defendant’s claim for dower, amounting to 
Rs.@t],100, he entirely divests himself of all 
rights in properties worth at the low rate of 
ten years’ purchase Rs. 1,50,000, and reserving 
for his own nfaintenanco a pittunce of Rs. 50 
per mensem. Prima facie, and without 
reference to the evidence for and against the 
bona fides of this deed, such a transfer, 
for such an inadequate consideration, is, to 
say the least of it, extremely doubtful. Let 
us then see what evidence the defendant has 
adduced to support the case she sets up, 
whereby she seeks to deprive the plaintiff 
of her right to inherit, which, bat for this 
deed, she cannot question with any chance 
of success. 


Before entering upon a brief examination 
of the evidence adduced by the defendant 
upon whom the onus lies, we may remark 
that her witnesses admit that she was not 
present when this deed was executed ; she 
was then at Hosseinabad, which, we are iu- 
formed, is 60 miles from Patna, where the 
deed was executed. 


The defendant has examined seven witnesses, 
five of whom are subscribing witnesses 
to the deed. The first witness is Hossein 
Buksh. He subscribes himself as in service, 
. He is the general attorney of the defendant. 
He says he was an attesting witness to the 
deed ; that it was executed by Mahomed 
Ashkaree to Mussamut Asloo in lieu of her 
dower, and that her possession commenced 
from the date of the execution of the docu- 
ment, He says, the profits of the properties 
covered by the deed, after paying the Govern- 

ment revenue, are Rs. 15,600, and that the 
rents were paid to Mussamut Asloo avd her 
amlab, nnd that Mahomed Ashkaree had 
nothing to do with the properties after the 
execution of the deed. This witness at the 
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end of his deposition says that the mokururee 
deed was made over by Mahomed Ashkaree 
not to the’grantee, Mussamut Asloo, but to 
Shah Ahmed Hossein, his general attorney, 
and therefore Mussamut Asloo did not get 
it. This statement is important, for it is 
admitted that Shah Ahmed Hossein is now 
in the service of the plaintif. The original 
deed, therefore, if this witness is speaking 
the truth, would not be in the custody of the 
defendant Mussamut Asloo, but it is pro- 
duced by her Counsel in this Court for the 
first time during the argument. 


The next witness is Bhyrub Lall. He 
såys, he has been the dewan of the defendant, 
Mussamut Asloo, for the last twenty-five or 
twenty-six years; he is also a subscribing 
witness to the deed; and states that it was 
executed in lieu of dower ; that the vrautee 
had possession from the date of the deed and 
isstill in possession, The witness isnot aware 
of the contents of the document, or whether it 
was read over to Mussamut Asloo ; states that 
Mahomed Ashkaree and Asloo were husband 
and wife, “ what should he the witness know.” 
The witness then contradicts himself ona mato- 
rial point. He first says, Aslvo was at Putna 
when the deed was executed ; then that she 
was at Hosseinabad. He then says that, 
after the execution of the mokururee, the 
whole of the collections and disbursements 
were made by Mussamut Asloo, and that 
Mahomed Ashkaree would tuke uothing but 
the Rs. 600 stipulated for. 


The next witness, Ahmed Hossein, is re- 
lated to both parties. Ue is clearly an 
interested witness, for he has received from 
Mussamut Asloo a lease of one half of the 
properties covered by the mokururee deed 
for twenty years on the most favorable terms. 
He pays to the lessor, Mussamut Aslvo, 
Rs. 2000, and on account of Goverument 
revenue Rs, 10,000, so that his profits on the 
half share are about Rs. 8,000 per annum. 


This witness was not present at the exe- 
cution of the documtnt, but he speaks to 
the possession of Mussamut Asloo from the 
date of its execution. He also supports her 
by volunteering an*opinion teat “amongst 
Sheah Sect widows without issue also get 
the immoveable properties for life.” Is not 
aware to whose order money was paid, 
whether. on that of Mahomed’ Ashkaree or 
Mussamut <Asloo, after the departure on 
pilgrimage; nor does he know to whom the 
money would go. 
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The next witness is Haringi Lall, a sub- 
scribing witness to the deed. This witness 
is in the service of the defendant Mussamut 
Asloo since 1274 Fuslee, as a jumima-wassil- 
bakee writer. He goes further than the 
former witnesses, and states that the docu- 
ment was genuine, aud was executed without 
any view to meet any exigency of the time, 
and that since the execution of the deed 
Mussumut Asloo has been in possession in 
her own right. ‘The witness filed jumma- 
wassil-bakee accounts. 


The next witness is Beekun Lall. He is 
also a subscribing witness to the “deed. He 
is interested as holding a ticca of a share in 
one of the villages covered by the deed, the 
-rent of which he pays to Mussamut Asloo. 


He spenks to the genuineness of the deed, 
and to Mussamut Asloo’s possession from the 
date of its execution. 


The next witness is Ekbal Hossein, a 
subscribing witness to the deed ; states that 
he is related to both parties. First says that 
Mussamut Asloo had possession from the time 
of the execution of the deed, and then that 
he does not know if the properties in fact 
remained in possession of Mahomed Ashkaree 
or of Mussamut Asloo. 


The last witness is Ali Mugher, who says 
he was a general mookhtenr of both Mahomed 
Ashkaree and Mussamut,Asloo. This witness 
was not present when the deed was executed, 
but he says that the grantor informed him 
that he had executed the document ; speaks 
to Mussamut Asloo’s possession. The 
: witness is shewn a copy of a petition dated 
4th October 1869, purporting to have been 
filed on behalf of Mahomed Ashkaree through 
a pleader, and says that a petition to the 
effect of the petition shown to him was filed, 
bearing the siguature of the witness. This 
witness is also interested-as a ticcadar paying 
rent to Mussamut Asloo, » 


This is the oral evidence adduced by the 
defendant. In support of the allegation of 
possession from the date of the execution of 
the deed, the, defendants has put in jimma- 
wassil-bakees in which her name appears 
as the owner of the property; kubooleuts and 
receipts of Ahmed Hossein, the mookhtear 
of Mahomed Ashkaree, for the Goyernment 
‘rent reserved by the deed. All these 
documents are consistent with either theory, 
viz., that Mahomed Ashkaree remained the 


beneficial owner, while. Asloo was ouly the 
ostensible owner, or wee versa; Then some 
proceedings of Civil Coors have been put 
in, in which Mussamyt Asloo appears as a 
party. This is after the husband’s death, 
and she appears to have been arrayed amongst - 
the parties as the widow of Mahomed 
Ashkaree for the purposes of those suits. ' 


Then we have copy of a vakalutnamalf, 
dated 4th October 1869. This Hlocument 
purports to have been executed by Mahomed 
Ashkaree by the hand of Ali Mugher, who 
has been examined in this case. Now 
Mahomed Ashkaree died at Kurrachee on the 
3rd of October 1869, or the day before this 
vakalutnamah is alleged to have been 
executed. In the vakalutuamah the fact of 
the mokururee deed having been granf®d to 
Mussamut Asloo in lieu of her dower with 
the reservation of Rs. 600 to be puid to 
Mahomed Ashkaree is recit8d. On the 
same date, petition is presented on the 
strength of this vakalutnamah on behalf of 
Mahomed Ashkaree, stating that he had 
granted the mokururee to Mussamut Asloo 
in lieu of her dower, and that she is in 
possession. 


It must be remembered that nothing was 
done by Mahomed Ashkaree during his 
lifetime,—and he lived nearly three years 
after executing the deed,—in the way of 
putting forth his wife in the Courts as 
the party entitled to an absolute right in 
the estates covered by the mokururee deed. 
A day before his death a vakalutuamah is 
executed by a mookhtear whose power of 
attorney is not produced, and a petition is 
put in in a petty case in a Moonsiff’s Court 
to the, effect that, on the 4th October 1869, 
when Mahomed Ashkaree was dead, he 
acknowledges the execution of the deed and 
the possession of Mussamut Asloo, 


It may be said that the fact that the 
original deed Jas been produced by the, 
defendant shows that the transaction was a 
real one and that possession passed, as it is 
not usual in benamee transactions for the. 
title deeds to be given up’ by the beveficial 
owner. On this part of the case, we are 
clearly of opinion that, during the lifetime 
of Mahomed A%Shkaree, the deed never was 
in the hands of the defendant. Had it been 
delivered to her as she states, she would 
have produced it with her written statement. 
One of her witnesses says the original deed 
was made ever to Ahmed Hossein, who has 
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gone over to the plaintiff’s side. Be that as 
it may, it is clear that the original document 
has only been very regently discovered by 
the defendant. i 


The plaintiff has examined several wit- 
nesses, some of them related to both parties, 
who depose to the effect that the mokururee 
was a sham ; that Asloo never had possession ; 
aad that all rights of ownership over the 
properties were exercised By Mahomed 
Ashkaree during her lifetime. Some letters 
have been put in by the plaintiff, some of 
them written by Mahomed Ashkaree during 
his absence from home oua pilgrimage to 
Mecca. These letters were not objected to 
below, aud they. show ghat. the mockhtears 
of Mahomed Ashkaree, and not of Mussamut 
Aslom, were addressed by him as to the 
management of the estate during his absence 
and the remittance of money to him. This 
would not have been the case if Mussamut 
_Asloo had been ‘the owner, for the letters 
would, in that case, have been addressed to 
Waiz Hossein, who was admittedly her 
mookhtear. . 


The onus being on the defendant, we think 
that she has wholly failed to prove that the 
mokururee deed was executed with the 
intention that it should operate in her favor, 
or that she ever had possession of the 


' properties in dispute during the lifetime of 


‘her husband. 


In this view of the case, it is quite 
unnecessary to enter iuto the question as to 
what construction ought to be put upon the 
conditions of the deed. 


In the course of the argument, it was 
admitted by the Counsel for the respondent 
that the defendant, appellant, has a just 
claim on account of dower, the amount of 
which is not disputed, and that the dower is 
a charge on the estate of her late husband. 
Before, therefore, the plaintiff can be entitled 
„to take possession of the esate, or of any 
portion of it, we think it eduttable to direct 
that an account be taken between the parties. 

. The Court below will ascertain what is due 
‘by the plaintiff to the defendant on account 
of her dower which was payable under the 
Mahomedan law on the ‘death of her 
husband, with interest from fhe date of his 
death to the present time at the rate of 12 
per cent. per annum. An account will also 
be made of the amount of mesue profits 
received by the defendant on account of 
plaintiff ’s share in the estate .from the 
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date of the death of the husband of*the 
defendant to the present time, upon which, 
after deducting collection charges at 10 per 
cent., interest “must be charged të the 
defeudant at the rate of 6 per cent. per annum. 
If any amount be due to the defendant on 
account of her dower calculated according 
to the above principles, after setting off what 
is due to the plaintiff on account of mesne 
profits, it must be paid by the plaintiff before 
she is putin possession. 


It has been contended that this Court 
cannot divect an account to be taken, but 
must refer, the plaintiff to a separate sult. 
Two cases were referred to iu support of this 
argument. We think we should be wrong 
in putting the parties to further expense. 
The cases referred to are cases in which the 
widow was in possession in virtue of a lien 
over the property of her husband on account 
of her dower, and in which the amount of 
dower was either disputed or was uncertain. 
In this case the amount of dower is not 
disputed, and the defendant does not claim 
to be in possession by virtua of a lien on 
account of her dower, but as absolute owner 
under a mokururee deed which she says was 
executed in lieu of her dower. 


We thiek that the cross-appeal of the 
plaintif must be dismissed in as far as the 
moveable property is concerned, as well as 
with reference to the small sum covered by 
the zur-i-peshgee. The decision of the 
Subordinate Judge in the matter of tho 
mesne profits must be modified,—this will be 
calculated, as stated above, from the date of 
the death of Mahomed Ashkaree. 


We, therefore, declare that the mokururcee 
deed set up by the defendant was not 
executed with the intention that it should 
operate ; that the defendant was never in 
possession of the estate of her husband 
during his lifetime ; and that mer possession 
since his death has been without right. 


~~ me 


The plaintiff will be entitled to possession 
of the share in the properties claimed after 
an account has been staken by the Lower 
Court on the principle stated above, and the 
conditions Jaid down by this Court have been 
fuifiléd. The defendant, appellant, must 
pay the costs of both Courts, including the 
costs of the cross-appeal iu proportion to 
the amount decreed to the plaiutith 
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The 28rd July 1873: 


Present: 


The Hon’ble Louis S. Jackson and E. G. 
Birch, Judges. 


Cause of Acton— Misjoinder— Jurisdiction. 


Case No. 1881 of 1872. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 18th April 1872, 
reversing @ decision of the Sudder 
Moonsiff of. that district, dated the 20th 
July 1871, 


Mohesh Chander Pal Chowdhry and others 
(Plaintiffs) Appellants, 


VETSUS 


Trilochun Chuckerbutty (Defendant) 
Respondent. 


Baboo Rash Beharee Ghose for Appellants. 


Baboos Sreenath Banerjee, Huree Mohun 
Chuckerbutty, and Bykunt Nath Doss 
for Respondent. 


The father of defendant No, 2, the father of plaintiff 
No. 2, and plaintiffs 1, 3, and 4 jointly obtained an order 
to recover Rs, 208 from the Collectorate on account of 
costs, realized the sum in execution of decree, and then 
kept the money in deposit with defendant No. 1, who 
was pleader for two of the plaintiffs, with a view to 
subsequent distribution. Plaintiffs then demanded from 
the said defendant on account of their fourshares Rs. 166. 
He refused to pay the money, aud they served him with 
a notice and sued him. ‘The first Court decreed a part 
of the claim; both parties appealed, and the Subordinate 
Judge dismissed the suit on the ground of misjoinder, 
inasmuch as the claim of two of the plaintiffs respected 
the defendant as their pleader, and that of two others 
respected him as a depository. 

Herp that the suit was beyond the competence of 
a Small Cause Court, and there was no reason why 
plaintiffs should have resorted to two separate suits to 
obtain an adjudication wich might conveniently be 
obtained in one, 


Jackson, J.—It seqms to us that the 
decision of the Lower Appellate Court in 
this case is erroneous. The suit as it was 
framed involved two questions; firstly, 
whether the money which the plaintifs 
sought to recover was in the hands of 
defendant No. 1 under the circumstances 
stated ; and, secondly, if it was, how much of 
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that money were the plpintiffs entitled to as 
between them and,the defendant No, 2. 
This suit was, it seems to us, manifestly one 
beyond the competqnce of the» Court of 
Small Causes to try, It seems*to have been 
the opinion of the Court below that there 
was a misjoinder in the case, and clearly if 
the plaintiffs were to sue the defendant No. 1 
simpliciter for the money, that suit must 
have been preceded by another suit against 
the defendané No. 2 for declaratton of the 
shares to which the plaintiffs were éntitled. 
We cannot see why the Plaintiffs should be 
obliged to resort to two separate suits to 
obtain an adjudication which might 
conveniently be obtained in one. The 
decision of the Subordinate Judge must be 
reversed, and the case go back to his Court 
in order that he may try it on the nf€rits. 
The costs of this appeal will abide the result. 


E 
The 25th duly 1873. 


Present: 


The Hon’ble E. G.-Birch, Judge. 


Unsiamped Sunnuds— Receipts— Evidence. 
Case No. 1568 of 1872, 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 18th July 1872, reversing 
a decision of the Assistant Commissioner 
of Hazareebagh, dated the 23rd March 
1872. 


Gunput Lall and others (Defendants) 
Appellants, 


VETSUS 


Bhunjoo Mahto and another (Plaintiffs) 
Respondents. 


Baboo Nil Madhub Sen for Appellants. 


Baboo Boodh Sen Singh for Respondents, 


The Lower Appellate Court was held to have done 
wrong in rejecting as inadmissib®, because on plain 
paper and unattested, sunnuds which had been filed in 
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a previous suit between the same parties and the 
authenticity of which had then been established and had 
never since been impeached ; 24 also in rejecting receipts 
which had been similarly file before and had not been 


impugned, | i 
‘@ 

Birch, J.—In this case, the Judicial Com- 
missioner has reversed the decision of the 
Assistant Commissioner on the ground that 
the sunnud upon which the Lower Court 
relied was on plain paper and uunttested. 
This docitment the Lower Appellate Court at 
once rejected as inadmissible. The receipts 
were also rejected as unattested, and are said 
not to be receipts but jumma-wassil-bakee 
papers. The other ground upon which the 
Lower Appellate Court geversed the decision 
of the first Court was ¢hat the defendants 
documents rebutted the presumption that the 
def€8dants had held their tenure at an uniform 
rate from the time of the decennial settlement. 

. The Lower Appellate Court was wrong in 
rejecting the Sannad as inadmissible because 
it was on plain paper and unattested, That 
and other sunnuds had been filed in a pre- 
vious suit No. 105 of 1868/69, between 
the same parties, and their authenticity had 
been established to the satisfaction of the 
officer deciding that case, and the correctness 
of that finding has never been: impeached. 
The receipts the Lower Appellate Court 
summarily rejected, but in the judgment of 
the Court of first instance J find it stated— 
“The genuineness of none of these receipts 
is questioned,” and it must be borne in mind 
that these receipts were filed in case No. 105 
of 1868/69, and were duly proved in that 
case. 

Under such circumstances, I consider that 
the Lower Appellate Court was wrong in 
rejecting the sunnuds and receipts upon 
which the first Court had relied. ‘There are 
three sunnuds produced, those of Jater date 
confirming the previous grant. The first 
sunnud bears date 1865 sumbut, 65 years 
ago: it recites the former possession of the 
grantees (defendant’s ancestors) at that date, 


. and ‘sets forth that the rengof their tenure 


shall never be enhanced. “The same terms 
occur in the confirming grants. The plain- 


. tiffs in this case hold the village in which the 


defendant’s land lies under a pottah from the 
proprietors (whose ancestors granted the 
first sunnud, and who themselves gave the 
confirming grants) and can “have no right 
under the circumstances to enhance the 
defendant’s rent. 

The decision of the Lower Appellate Court 
is reversed, aude the order of the first Court 
dismissing the suit is restored. » 
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The 26th July 1873. °° 


Present: ‘ 


The Howble Sir Richard Couch, Kt., Chief 
Justice, and the [Hon'ble F. A. Glover, 
Judge. 


Transferred Decree—Jurisdiction—Act VITI of 
1859 s, 208—-Act XXI of 1861 s. 11. 


. Case No. 9 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 29th September 1871. 


Abedoonissa Khatoon (Defendant) Appellant, 
VETSUS 


Ameeroonnissa Khatoon (Plaintiff ) 
despondent. 


Mr. J. T. Woodroffe for Appellant. 


The Advocate- General for Respondent. 


W A sued his father A toset aside certain deeds 
and leases alleged to have been made by A, and to 
recover the lands purported to be conveyed. The 
decision wasin favor of A, and W A appealed to the 
High Court. Pending the appeal, W A died, and the 
Court permitted his widow to prosecute it as his legal 
representative for that purpose. ‘The appeal was decreed, 
and the heirs and representatives of W A declared 
entitled to a decree, leaving open the question who was 
to have the benefit. In the execution proceedings the 
Judge tried the question whether Wajid was the son of 
W A and decided that he was not, In a Miscellaneous 
Appeal, the High Court proceeding as if under Act XXIJI 
of 1861 s. IL reverse this decision : 

HELD that the preceeding was in reality one by the 
widow as guardian of W A, and if allowable at all 
would be under Act VIII of 1859 s. 208; but in a 
proceeding under that section, the Court would not have 
power to determine who is the representative of a decree 
transferred by operati¢h of law when there is a contest 
about it. 


Couch, C.J.—Tuis is an appeal from the 
decrep of the Subordinate Judge of Dacca, 
by which he ordered that the%uit, so far as 
it sought to declare that Wajid Ali was not 
the son of the principal defendant 
Abedoonissa Khatoon and of Wahed Ali, 
her husband, should be decreed. 


Wahed Ali, the husband of the defendant 
(we will hereafter call her the defendant 
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onlytind the principal defendant) instituted 
a suit against his father, Abdool Ali, to set 
aside certain ikrarnamahs and meeras pottahs 
whicle were alleged to have been made by 
him, but of which he denied the execution, 
and to recover the lands which those pottahs 
purported to convey. The decision was in 
favor of Abdool Ali, and Wahed - Ali 
appealed to this Court against it. 


Pending the appeal, Wahed Ali died, and 
this Court admitted the defendant to prosecute 
it as his legal representative for that purpose, 
not deciding any question as to who,was the 
legal representative. A decree was made by 
this Court upon the appeal, declaring that 
the heirs and representatives of Wahed Ali 
were entitled to a decree for setting aside the 
documents which were the subject of the 
suit. It is set out at page 304 of the paper- 
book. The decree of the Court below was 
reversed with costs, and the learned Judges 
say :—‘* Confining ourselves to tle matters in 
“issue in the present suit, our decree will 
‘proceed on the basis of the validity of the 
“three deeds of gift, and the invalidity of 
“the later documents. We shall declare 
“that Moulvee Wahed Ali was in his life- 
“time, avd that those who are now by law 
‘‘ his heirs aud representatives, are entitled 
“ to a decree for setting aside the documents 
“relied upon by the respondents, and for the 
“recovery of the property sued for.” 
Therefore, that decree left open the question 
` who was to have the benefit of it. It merely 

. 9 . 
said they were to be the heirs and repre- 
sentatives of Wahed Ali. That decree was 
appealed from to Her Majesty in Council, 
and we are informed that the appeal is still 
pending. 

Proceedings were taken before the Judge 
of Dacca, which are set out at poge 429 of 
the paper-book. It is called execution case 
No. 29 of: 1869, and if was between 
Abedoonissa, the defendant, who is called 
decree-holder, and Ameeroonnissa and others, 
who are called debtors. The question tried 
in that proceeding was whether Wajid Ali 
was the son of Waheqd Ali, and entitled to 
the benefit of the decree, 


“It was not correct to say that Abedoonissa 
was the decgee-holder.. She was so far a 
decree-holder as that she had been admitted 
by the High Court to prosecute the suit on 
behalf of the party who had been proved to 
be entitled to a deeree; but it remained 
to be determined who was really the decree- 
holder, that is, entitled to the benefit of the 
decree. 


* 
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The Jndge of Dacea said in his judg- 
ment that he Had ng hesitation in declaring 
against the decree-holger Abedoonissa :—‘ It 
“appears to me established beyond all reason- 
“able doubt that the child called Wajid Ali 
“is not the son of her deceased husband . 
“ Wahed Ali and herself, but the son of n, 
‘man named Sadoo, who has presented 
“himself in Court and claims, paternity of 
“the child by his lawful wife.” He gave 
his reason for ‘coming to that conclesion, and 
concluded by saying that he had not the 
smallest doubt left but that*the assertion that 
the boy Wajid Ali- was the child of 
Abedoonissa was a shameless attempt at 
imposture, and he recorded his sanction for any 
criminal prosecution éhat might be instituted 
against Hameedooddeen and Abedoonissa, the 
former being her father. There wa% an 
appeal to this Court, which was heard before 
Mr. Justice Loch and Sir Charles Hobhouse. 
It is called a Miscellaneous, Régular Appeal 
from a decision passed by the Officiating 
Judge of Dacca, dated the 29th of August 
1869. These proceedings are treated ns 
proceedings in execution of decree, and under 
Section 11 of Act XXIII of 1861. Those 
learned Judges, in 2 very lengthy judgment, 
gave their reasons for coming to the conclu- 
sion that the decision of Sir William 
Herschel, the Judge of Dacea, was not 
correct, and for thinking it was proved that 
Wajid Ali was the legitimate son of Wahed 
Ali, and reversed the decision. 

It is most convenient to consider here 
what effect ought to be given in the present — 
suit to this judgment of the High Court. 
It was not really a proceeding between the 
parties to the original suit so as to come within 
the words of Section 11 of Act XXIII of 
1861. In its terms it was, because it is said to 
be between Abedoonissa and Ameeroonuissa ; 
but in reality it was a proceeding by 
Abedoonissa on behalf and as the guardian of 
Wajid Ali. And the object was to establish 
that Wajid Ali, as the heir of Wahed Ali, 
ought to be allowed to come in and be made , 
a parry to the suifin order to have the benefit 
of the decree. If the proceeding were 
allowable at all, it would be under Section 208 . 
of the Procedure Code, which enables a 
Court, when a decree has been transferred by 
assignment or by operation of law from the 
decree-holder t8 any other person, to grant 
an application:on the part of the person to 
whom it has been transferred for the decree 
to be executed in the same manner as if it 
had been made by the originel deeree-holder. 
The words of the Section do not strictly 
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apply, for Wahed Ali died before the decree 
was passed, but from the mode of proceeding 
which had been allowgd by this Court we 
think it must be considered as if he was fhe 
decree-holder, represented by Abedoonissa, 


° -who was allowed to conduct the suit after 


his death. 


But in a proceeding under Section 208, 
the Court has not, it appears to us, power to 
determine who is the representative or person 
to whom fhe decree has been transferred by 
operation of law ,when there is a contest 
about it. 


' Ifthere is any dispute as to who is the 
transferree of the decree, such as this was,— 
where the question was who was the heir of 
Wahed Ali and entitled by law to stand in 
his @lace as decree-holder,—it ought to be 
determined by a regular suit. Aud when 
determined in that way, the Court would give 
effect to the decision and allow the person 
to execute the decree who is declared entitled 
to do so. It appears to us that these 
proceedings, which seem to have been 
considered as in execution of a decree, and 
under Section 11 of Act XXIII of 1861, 
were in reality unauthorized by that Section, 
and cannot be considered as having the effect 
which a proceeding under that Section would 
have. 


It is doubtful whether the decision of the 
Judge of Dacca was open to an appeal at all, 
and whether the learned Judges who reversed 
it had any authority to do so. But that is 
not important, for according to the view 
which we take, he had no power to make 
such an order, and his decision against the 
legitimacy of Wajid Ali was of no more 
value than the decision of Mr. Justice Loch 
and ir Charles Hobhouse in favor of it. 
We, therefore, think the judgment of the 
High Court is not bindicg upon the plaintiff 
in this suit. And if we were to use it as 
affording any assistance to us in coming to a 
conclusion upon the facts, we have on the 
.other side the decision of Sir William 
Herschel, who had all the persons before him 
and saw their demeanour and the manner in 
. which they gave their evidence, and who (it 
may be said without disrespect to the learned 
Judges of this Court) was as capable of 
coming to a right conclusion upon the matter 
of fact as they were. We fave, therefore, 
to consider whether, upon the evidence in 
-this suit, Wajid Ali is proved to be the son 
of Wahed Ali. 

' Upon that we havea judgment which it 


appears to us is entitled to great consideration. | 
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The suit was tried by a Subordinate Juage, 
who isa Mahomedan gentleman, and able to 
form a very good opinion upon the probabi- 
lity of the case put forward by the deferfdant, 
and credit which ought to be given to the 
witnesses. He has, after an apparently very 
careful investigation, come to the conclusion 
that Wajid Ali is not the son of Wahed Ali. 
The defendant has appealed to this Court, 
and we are bound to form our opinion 
upon the evidence in the case. We have 
done so, but it is not unimportant that the 
case was decided by such a Judge as the 
Subordinate Judge is. 


«Before considering the main quostion of 
fact in the case, it may be well to dispose of 
a point which was raised on behalf of the 
appellant as to Abdool Ali having disinherited 
his son Wahed Ali, and consequently not 
being able himself now to claim to be his 
heir. ` 


Some evidence was given on that subject, 
which is to be found at page 3842 of the 
paper-book. Supposing all that was deposed 
to by the witnesses on this subject to be true, 
no authority has been cited to us (and if 
appeared to be admitted by Mr. Woodroffe 
that he could not produce any) that it would 
by Mahomedan law have the effect of 
disinheriting Wahed Ali. The Subordinate 
Judge in his judgment upon this part of the 
case said, that what had been produced on 
the part of the defendant was not sufficient 
evidence under the Mahomedan law of a 
disinheritance, and he considered that the 
evidence did not show that there was that 
renouncing or discarding of Wahed Ali by 
his father which would have the effect of 
disinheriting him, and consequently have the 
effect of preventing the father from inherit- 
ing any property of the son ; and as we have 
said, it has not been shown to this Court that 
this view of the law is not correct, we 
have therefore to consider the real question 
in the case, namely, was Wajid Ali the son 
of Wahed Ali, ” 


[The Chief Justice shen entered very fully 
into a consideration of the evidence in the 
case, and concluded as follows] :— + 


After reviewing all the evidegce which has 
been produced, we think it is impossible for 
this Court to say that the conclusion which 
the Subordinate Judge came to was wrong. 
We may not concur in all the observations 
that he made in his judgment, but we think 
itis supported by the evidence, and that we 
ought to dismiss this appeal with costs. 


Civil 


The 28th July 1873. 
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Present : 


The Mon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Judgment— Decree— Execution. 
Case No. 1928 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 28th August 1872, affirming a deci- 
ston of the Subordinate Judge of that 
district, dated the 22nd January 1872. . 


 Motee Lall Singh (Defendant) Appellant, 
VETSUS . 
Petam Kooer (Plaintiff) Respondent. 


Baboos Doorga Mohun Doss and Kashee 
Kant Sen for Appellant. 


Mr. C. Jackson and Baboos Romesh 
Chunder Mitter and Kalee Mohun Doss 
for Respondent. 

Where the judgment of a Court indicates any inten- 
tion which would not be authorized by the law, and 
which was not embodied in the decree, the Court execut- 
ing has more reason to be bound by the decree than by 
the judgment. 

Jackson, J.—IT seems sufficient for the 
decision of this appeal to say that in our 
opinion the decree dated the 18th September 
1867, which is relied on by the plaintiff in 
this case, does not bear the construction 
which has been put upon, it by the Lower 
Appellate Court. <A suit was brought against 
certain persons, one of whom was the repre- 
sentative of one Brojo Ruttun, and the others 
were his coparceners, to recover a sum of 
money which had been lent to Brojo Ruttun 
and applied to purposes of the coparcenary, 
and a decree was passed against the defend- 
ants. This decree contained words to the 
effect that the amount should be levied out of 
the joint property. It has been contended 
that there are no words in the decree which 
specifically allowed any property other than 
the joint property to be seized ‘in execution. 
To this it is sufficient to answer that there 
was no necessity fore inserting any such 
clause. The defendants having been found 
liable, execution must necessarily proceed 
against themén the modes provided fh the 
Civil Procedure Code. But it is said that 
we are to read the decree by the light of the 
judgment which preceded it, and that so 
reading it we shall find that it was the 
manifest intention of the Court not to allow 
execution against anything but joint 
property. As to that we should say, as we 
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said in the course of the argument, that if the 
judgment of the Couxt indicated any intention 
which would not beauthorized by the law, 
and which was not embodied in the decree, 
it is the more rensgn why one should prefer 
to go and should be bound to go by the. 
decree which is right than by the judgment 
which is erroneous. We think, therefore, 
that not only the joint property but all the 
property in the possession of the plaintiff 
which came to her as representattve of her 
deceased father was liable to be proceeded 
against, and that consequently the ground on 
which the suit was brought entirely fails. 
There is another ground which is not taken ` 
in the petition of special appeal, but which 
the vakeel for theespecial appellant asked 
leave of the Court to take, wzz., that the 
question raised by the plaint in this siit is 
one which ought to have been finally decided ` 
by the Court executing the decree, and not 
in „a suit separately brought, 4s provided by 
Section 11 Act XXIII of 1861. It is not 
necessary, however, that we should determine 
this question, for the point already disposed 
of is sufficient for the determination of this 
suit. 

The decrees of the Lower Courts must be 
reversed, and the plaintiff’s suit dismissed 
with costs. l 


The 28th July 1873. 


Present: 
The Hon’ble J. B. Phear'and G. G. Morris, 
Judges. 
Khamut Lands—Right of Occupancy—Act X 
of 1859 s. 6. 


Case No. 1795 of 1872. 


Special Appeal from a decision passed by 
the Officinting Judge of Bhaugulpore, 
dated the 2ith July 1872, affirming a 
decision of the Moonsiff of Monghyr, 
dated the 28th March 1872. 


Bhugwan Bhagut and another (Defendants) , 
Appellants, 


VETSUS 


Jug Mohun Roy and others (Plaintiffs) 
Respondents. 


Moonshee Mahgmed Yusoof for Appellants. 
Baboo Kulee Kishen Sen for Respondents. 


Where khamut land is let by a zeminđar for a term 
of years, and upon the expiration of that term tacitly 
let to the same tenant from year year for a long 
period, the tenant does not thereby acquire a right of 
occupancy. > 


1873.] Civil 


Phear, J—Tue Judge states the facts of 
the case as follows :—‘$ The lands held by 
“plaintiff were originally khamut; that 
“ Chukerdbari’s father gave them in lease to 
“ plaintiff's father, at that on the lapse of 
“ the lease, the occupation had continued for 
“a period of upwards of 20 years. 

“ This being the case,” the Judge goes on 
to say, ‘I have no doubt whatever in decid- 
‘eing that the plaintiff has acquired rights of 
“occupancy notwithstanding’ his being 
“styled a ryot of khodkast lands, and not- 
“ withstanding thé land having been origin- 
‘ally khamut. The exception with regard 
“ to neej-jote and khamut lands in Section 6 
“of the Act was merely made to defend the 
“ zemindar’s rights when he let such lands 
“ for a short period, It-did not prevent him 
“ fr@n creating holdings in such lands.” 

We think that the Judge is so far right in 
this last passage that unquestionably the Act 
did not prever the zemindar from creating 
a holding in his neej-jote or khamut land if 
he chose. But that has not been the case 
here. According to the finding of fact come 
to by the Judge, the land had been first let 
to the plaintiff for a term of years, and upon 
the expiration of that term it was tacitly let 
to him from year to year. There is no other 
alternative to this excepting that. of the 
zemindar cultivating the land himself by the 
hands of his servants, or the defendant being 
a trepasser. Now letting the land for a 
term, or from year by year, for a considerable 
period, does not of itself alter the character 
of the land. And it was, as it seems to us, 
the express purpose of the Legislature in 
this Section to prevent the zemindar’s rights 
in this particular class of lands from being 
invaded or restricted by the growth of the 
occupancy rights on the part of a ryot to 
whom he had let it for periods equal to or 
exceeding 12 years. The very words of the 
Section are:—‘‘ This rule does not apply to 
“ khamut, neej-jote, or seer land belonging 
“to the proprietor of the estate or tenure 


. “and let by him on lease for, a term or year 
. “ by year”? =: # #4 g 


In the present case the land was let by 


. the zemindar for a term, and then on the 


expiration of the term from year to year 
throughout a long period ; and it seems that 
it is consideration of the length of this period 
which has led the Judge to*think that the 
plaintiff had, upon the foundation of it, 
acquired a right of occupancy. It appears 
to us, however, very plain that it is to just 
such a case ng this that the words of the 
Section were directed. The Judge appears 
® 
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to have given to the plaintiff a right of 
occupancy upon the very ground, and for the 
very cause which the words of Section 6 of 
the Act expressly say shall not give hima 
right of occupancy. 


We think that the appeal must be upheld, 
the decree of the Lower Appellate Court 
must be reversed, and the plaintiff’s suit 
must be dismissed with costs in all the 
Courts. 


; The 28th July 1873. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Principal and Agent—Balance of Account— 
Cause of Action. 


Case No. 1959 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Purneah, 
dated the \1th September 1872, affirming 
a decision of the Officiating Additional 
Sudder Moonsiff of that district, dated 
the 23rd February 1872. 


Syfoollah Khan (Plaintiff) Appellant, 


Versus 


Jhapa Thakoor (Defendant) Respondent, 


Mr. R. E. Twidale for Appellant. 


‘Baboos Doorga Mohun Doss and Taruck 


Nath Sen for Respondent. 


e 
Where an account is refdered by aw agent after the 
period of his agency has come to an eud, and a balance 
struck and agreed upon as due by him to the principal, 
such balance may constitute a cause of action against the 

agent. 


Phear, J.— We think that there has been 
altogether a miscarriage in this case, and that 
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it otfght to go back to the first Court for the 
purpose of a trial de novo. In truth, there 
has been no trial yet of the matter in dispute 
betwéen the parties. It appears that the 
plaint was filed in September 1870. The 
Moonsiff took the evidence on both sides in 
February 1871, but he postponed the deliver- 
ing of judgment until December of that 
year, He appears to have been relieved 
about that time from his duties by another 
Moonsiff, to whom he handed over the case 
without any judgment whatever. The 
second Moonsiff took up the case in February 
1872, and then dismissed the suit upon the 
preliminary issue of limitation. * 

It seems to us that this extraordinary 
proceeding is not in reality a trial of the 
matter in suit between the parties. It also 
seems to us that a mistake has been made in 
the Lower Courts with regard to the true 
nature of the cause of action. This was not 
a suit, as we understand ‘the plaint, which 
.called upon the defendant to account: nor 
was ita suit to recover a specific sum of 
money on the ground that it-had come to the 
defendants hands during the period of his 
agency. The plaint distinctly alleged that 
the defendant, after the period of his agency 
had come to an end, had rendered his 
accounts to the plaintiff ; that in his presence 
a balance was struck ; and that although he 
did not agres to the correctness of that 
balance at that time, yet he did afterwards 
give his consent thereto in the shape of a 
letter written by him to the plaintiff, — 

This case may or may not be a true case. 
But if the plaintiff can establish it by his 
evidence, then it constitutes a cause of action 
against the defendant, not within the scope 
of Section 30 Act VIII of 1869 B.C., but 
upon the general ground that a balance of 
account had been stated and agreed to by 
the defendant as due by him to the plaintiff. 
This of itself was a cause of action upon 
which the plaintiff would have a right to sue 
for the amount which had been so agreed 
to. $ 

It appears to us that the decisions of the 
Lower Courts must beweversed, and the case 
remanded to the Lower Appellate Court in 
order that it may send it down to the first 
Court for reévial. Both parties will*have 
liberty to adduce such evidence as they 
think in support of their case. Costs of all 
the Courts must abide the event. 


` 


The 29th Jyly 1873. 


Present: 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, aud the Ton’ble F; A. Glover, 
Judge. ° 


Kobula— Registration. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge ef 
Beerbhoont dated the 24th Jely 1872, 
affirming a decision of the Moonsiff of 
Boupore, dated the 1s? February 1872. 


Kalee Churn Mundul and others (Defendants) 
Appellants, 
* 


versus 


o 
Haradhun Pal (Plaintiff) Respondent. 
Baboo Mohinee Mohun Roy for Appellants. 


Baboo Sreenath Dass for Respondent. 


In a suit for declaration of title to property of which 
defendants had recovered possession under Act XIV of 
1859 s. 15, where plaintiff's only evidence of title was 
an unregistered kobala, HELD that such kobala could 
not be given in evidence, nor could it affect property 
comprised in it. 


Couch, C.J.—TaHe defendants have re- 
covered possession of the tank in dispute 
under Section 15 of Act XIV of 1859. 
Whether the decision giving them possession 
is right or not, we have nothing to do with. 

The plaintiff, in order to recover pos- 
session from the defendants, must establish 
his title. The title which he set up is 
derived from Luckhee Monee, who is found 
to have been in possession for a long time, 
and her predecessors before her. The 
plaintiff's title is derived from her by a 
kobala which was made in 1869, and has 
not been registered. The Registration Act 
is imperative, that if such a kobala as this 
is not registered, it cannot be given in 
evidence, nor can it affect any property 
comprised in it. The plaintiff therefore 
cannot show that the title which there may ` 
have been in Luckhee Monee has passed to 
him. As we have said during the argument, 
we cannot connect his possession with that of ` 
Luckhee Monee except by means of the 
kobala. Although there may have been 
such a long cominued possession by Luckhee 
Monee and her predecessors as would be 
evidence of title sufficient to enable them to 
recover possession from the defendants, it 
cannot be said that the plaintiffs possession 
since 1869 is, alone and unsupported, 
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evidence which would entitle him to recover 
the possession. Possibly this is a hard case, 
but it is owing to the'stringent provisions of 
the Registration law that the plaintiff is 
unable to prove a title which he probably 
really has. The decisions of the Lower 
Courts must be reversed, and the plaintifi’s 
suit dismissed, but we think without costs. 


° The 29th July 1873. 


* Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble F. A. Glover, 
Judge. l 


Arbitration Award—Judgment—Appeal— Act 
© VIIL of 1859 ss, 324 & 325. 


Case No. 1718 of 1872. 


Special Appeal.from a decision passed by 
the Judge of West Burdwan, dated the 


lOth July 1872, affirming a decision of 


the Moonsiff of Bishenpore, dated the 
30th Seplember 1871. 


Gunga Narain Ghose and others (Plaintiffs) 


Appellants, 
versus 


Ram Chand Ghose and others (Defendants) 
Respondents. 


Mr, G. Gregory for Appellants. 


Baboo Romesh Chunder Mitter for 
Respondents. 


Where a Moonsiff, instead of allowing ten days, as 
provided in Act VIII of 1859 s. 324, ordered that the 


objections to an arbitration award should be filed in one 
day; and, this having been done, delivered a judgment 
upon the merits, which was also in accordance with the. 


ayard,— 
HE Lp that the judgment could not be considered as 
one under s. 325, which is declared to be final, but 


. à judgment which is open to appeal. 


Couch, C./.—THE reasowfor the Judge’s 
dismissing the appeal is given in a few words, 
He says that the Moonsiffs proceeding 


‘ contains much surplusage, but that does not 


prevent it from being a judgment according 
to the award. But the whele question is 
whether that part of ‘the Mognsiff’s judgment 
in which he refers to the evidence in the case, 
and professes to be founding his decision 
upon if and not upon the award, can be 
considered as surplusage,—whether the fair 
constriction off his judgment is not that he 
considered the case as if was ‘proved and 
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judgment, for if the Moonsiff was doing only 


judgment 
Accordingly he gave what he considered a 
right decision upon the merits which was also 
in accordance with the award. -We must not 
consider that as a judgment under Sec- 


Rulings. 3lle 


having done that brought in the award not 
as the sole foundation of his judgment, but 
as confirming the view which he had taken 
in the previous part of it. 


Even ifall the 
proceedings in the arbitration had been 
regular, this would probably be the most 
construction to put upon the 


what the Act requires, giving a judgment 


according to an award which he had decided 


ought not to be set aside, all he had to do 
was to state that he gave his judgment 
according to the award, and to make the 
decree in conformity with it. We do not 
think we ought to suppose that he introduced 


into his judgment all the other matter 


without some reason. 

But when we look at the proceedings, 
there is good reason for holding that 
this judgment was not merely a judgment 
upon the award. By Section 324 of the 
Civil Procedure Code, the plaintiff bad ten 
days to apply to set aside the award. The 
Moonsiff, disregarding that, made an order 
that the objections to the award should be 
filed within one day. Jt was not to be 
expected that the plaintiff would disregard 
that order, irregular and improper as it was, 
and his filing his objections cannot be 
considered a waiver of the irregularity. He 
never consented to take less than the time 
which the law allowed him. He did not 
voluntarily file his objections in one day, but 
upon the compulsion of the order of the 
Moonsiff. And although he had given in his 
objections, the Moonsiff ought, we think, to 
have waited until the expiration of the ten 
days before he gave a judgment, if he intended 
to give it as upon the award. 

The law allows ten days, and it appears to 
us that the decision which is referred to in 
Mr. Broughton’s Edition of the Procedure 
Code, is, if we may be allowed to say so of 
the decision of another High Court, a right 
one. 

We think we must consider the irregularity 
of the proceeding when we are determining 
the nature of the judgment. It appears to 
us that the Moonsiff did not determine to 
proceed strictly under the Actas upon the 
award, and that he thought, as we have 
observed on other Sccasions Moonsiffs have. 
done, that the fairest and best mode of 
treating the matter was to see whether in his 
the award was a right one. 
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tion 325, which is declared to be final, but a 
judgment which is open to appeal. In order 
to mike it final under Section 825, we think 
it should, appear that all the proceedings 
have been regular, and the directions of the 
Act have been complied with, which they 
were not in this case. 

We therefore think that the decision of 
the Judge was wrong. His decree must be 
reversed, and the case must be remanded to 
him for retrial, The costs will follow the 
result, 


‘The 29th July 1873. 


Present: 


The Hon'ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Certificates under Act XXVII of 1860—Appeal 
~- ight of Action. 


Case No. 82 of 1878. 


Miscellaneous Appeal from an order passed 
by the Judge of the 24-Pergunnahs, dated 
the 23rd December 1873. 


Tarinee Churn Brohmo (Petitioner) 
Appellant, 


VETSUS: 


Roma Soonduree Dossee (Objector) 
Respondent. 


Mr. J. T. Woodroffe and Baboos Sham 
Lali Mitter and Gooroe Doss Banerjee 
for Appellant. 


Mr, Montriou and Baboos Romesh Chunder 
Mitter, Amarandra Nath Chatterjee, 
Kumlakant Sen, and Protap Chunder 
Mojoomdar for Respondent. 


An appeal lies from the result of an enquiry, or 
omission to make an enquiry, under Act XX VII of 1860, 

-An inguiry under this Act is conclusive for the 
purposes of a certificate; but the right of any other 
person to recover moneys by a regular suit against the 
persons to whom it has been paid, is uot affected. 


«Jackson, J.—W have no doubt whatever 
that' an appeal lies from the result of an 
enquiry, or @mission t? make an enquiry, 
under this Act. Section 6 declares that the 
granting of a certificate may be suspended 
by an appeal to the Sudder Court. We 
understand that to mean that there may be 
an appeal, and that on such appeal the Court 
may suspend the granting of the certificate, 
or may declare the party- to whom the 


į i 


certificate should be grahted, or may direct 
such further proceedings for the investigation 
of the title asit thinks'fit. That it seems to 
ug merely recognizes and declareg the power 
of the Court to superintend the proceedings 
of the District Court, and enable parties to 
have the benefit of that superintendence by 
way of appeal. That being the case, we 
think it is impossible to doubt that we ought 
in this case t direct the completion of the 
enquiry. The Judge of the District Court 
appears to have heard ae portion of the 
evidence, and having adjourned the hearing 
to a subsequent day to have taken up the 
ease and recorded his judgment without 
hearing the remainder of the evidence or 
the arguments of the Counsel engaged. 
This isan error which, in our opinion, vitigges 
the whole proceedings, although the con- 
tention on the other side is that no wroug 
has been done to any party bythe Judge’s ’ 
omission to hear the arguments of counsel, 
It has been suggested too that the énquiry 
before the Judge was a mere summary 
enquiry, and that any order passed by the 
Judge in such a proceeding is liable to be 
set aside by a regular suit. We are not 
aware that this is so. An enquiry under 
this Act is conclusive for the purposes of a 
certificate, but it is provided by Section 9 
that the right of any other person to récover 
the whole or any part of the monies paid, 
by a regular suit against all or any of the 
persons to whom the same have been paid, 
shell not be affected by this Act. Beyond 
that we are not aware that an order under 
this Act is to be looked upon as summary. 
Ou the contrary, it is the duty of the Court 
to declare the rights of parties to a certificate 
and to grant the same. In a previous case 
of this description I have stated my opinion 
that the enquiry necessary under this Act 
must be as complete as any other enquiry to 
be conducted by a Civil Court. It is 
impossible otherwise than: by the exercise 
of that moral influence which the Court 
certainly ought®te possess, for any Court to 
impose a limitation upon the latitude which 
the law allows parties ia proving their case. 

In the present case, investigation seems to 
have broken off in the midst by the order of 
the Judge, and we think the proceedings 
must go back tothe District Court in order 
that the enquiry may be completed, and the 
Judge determine, after hearing the evidence 
and the arguments of counsel, which party 
is entitled to the certificate. 

We should add that it his been stated 


| before us that several of the witnesses on 


1873. ] Civil 


- 








mee ee ie = 


the side of Tarinee „Churn were heard. 


Now it appears that those witnesses were 


chiefly purdanusheen ladies. There is a 
considerable differende in, the efficacy of 
cross-examination between a witness sitting 
behind the purdah and a witness standing in 
the witness-box before the Court, and we 
are not at all surprized that parties shonld 
be dissatisfied with the order in a case whére 
the evidgnee is concluded at h point where 
effective cross-examinalion would have just 
commenced. . 


The costs of this appeal will abide the 
ultimate result. 


The 29th July 1873. 


è 
Present: 


The Hon’ble Louis S. Jackson and Dwarka- 


nath Mitter, Judges. 


Review of Predecessors Judgment-—Judgment—. 


Jurisdiction— High Court. 
Case No. 1933 of 1872. 


Special Appeal from a decision passed hy 
the Officiating Judge of Dacca, dated 
the 28th August 1872, affirming a decision 
of the Moonsiff of Manickgunge, dated 
the 30th December 1871. 


Gour Huree Shaha (Plaintiff) Appellant, 


VETSUS 


Rush Monee and others (Defendants) 
Respondents. 


' Baboo Gopal Lall Mitter for Appellant. 


` Baboo Nullit Chunder Sen for Respondents. 


Where a District Judge reviews the judgment of his 
predecessor, and sets it aside on a ground involving a 
misconception of the leading facts of the case, his judg- 
ment, being in itself erroneous,*may be set aside by the 
High Court without the exercise of its powers of super- 
vision. 


Jackson, J.—"Tus case out of which this 
special appeal arises ‘has taken a somewhat 
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unusual course. The plaintiff sued to recover 
from the defendants the sum of Rs. 431, as 
money overdrawn from joint bnsiness. In 
support of his case, the plaintiff put in his 
version of the accounts. ‘Che defendants also 
put in a different file of accounts prepared 
by them, to which it seems the plaintif had 
at one time assented and upon which a 
settlement had tuken place ; aud the present 
suit seems to be based on subsequent detection 
of error in those accounts. 


— — _ -~ oad 


The Moonsiff dismissed the suit on the 
ground that the accounts prepared with the 
consent of both parties must prevail over 
those prepared by the plaintiff alone. The 
case came on appeal before Mr. Abercrombie, 
a Judge of very considerable experience, 
who is now officiating as Commissioner of 
the Division. After he had left office, it 
seems that an application was made to the 
present Officiating Judge to review the 
decision of Mr. Abercrombie, who had given 
the plaintiff a decree for the sum of Rs. 320 
l4 annas. That application was granted by 
the Officiating Judge who proceeded to declare 
that in his judgment the decision of his 
predecessor was quite erroneous, aud stating 
his own view of the facts he reversed that 
decision and restored the decree of the 
Moonsiff. 


Section 376 of the Code of Civil Proce- 
dure provides that any person considering 
himself aggrieved by a decree of a Court of 
original jurisdiction, or by n decree of a 
District, Court in appeal, from which no 
special appeal shall have been admitted by 
the Sudder Court, may apply for a review of 
judgment by the Court which passed the 
decree. But Section 378 provides: “If the 
“Court shall be of opinion that the review 
“ desired is necessary to correct an evident 
“error or Omission, or is otherwise requisite 
“for the ends of justice, the Court shall’ 
“grant the review.” 


It has been held by this Court that a 
Judge may admit a review of his predeces- 
sor’s judgment, and the Judicinl Committee 
ofthe Privy Council, in the case of Mabarajah 
Mohessuar Buksh Singh v. The Bengal 
Government, in VII Moore’s Ingian Appeals, 
page 804,* observes—‘ A review is perfectly 
“distinct from an appeal; it is quite clear 
“from the Regulations (and the same remark 
‘applies to this Act) that the primary 
“intention of granting a review was a 
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‘‘reconsideration of the same subject by the 
“some Judge as contra-distinguished to an 
“appel, which is a hearing before another 
‘tribunal. We do not say that there might 
* not be cases in which a review might take 
© place before another and a different Judge, 
“ because death or some other unexpected 
“and unavoidable cause might prevent the 
“ Judge who made the decision from review- 
“ing it, but we do say that such exceptions 
‘are allowable only ex necessitate.” 

Now, unfortunately in the present case, the 


entire ground upon which Mr. Garretts 


judgment, setting aside that of his predecessor, 
stands is an absolute misconception of the 
leading facts of the case. He observes :— 
“The circumstances of the partnership are 
“admitted to be these, that the defendant 
“supplied all the capital of the business 
“ while the plaintiff was the writing manager.” 
Now the plaint and the written statement 
both concur in showing that this was not so, 
but that the business was carried on with 
joint funds, snd this has been most properly 
adwitted before us by the pleader for the 
special respondent, Starting- upon this 
erroneous idea, the Officiating Judge -has 
simply sat in appeal on the judgment of his 
predecessor, and hag reversed that judgment 
on an entirely mistaken ground. To review 
the judgment of one’s predecessor in office, 
especially when that -officer is a Judge of 
grent experience, ig a thing which should be 
undertaken with great caution. It seems to 
us that the present decision of the Officiating 
Judge has been precipitate. It might have 
been expected that in setting aside the judg- 
ment of his predecessor he should have 
applied himself carefully to the arguments on 
which that judgment rested, and should not 
have left them unanswered. So far from 
doing this, he has, it seems, put them entirely 
on one side. If it were necessary for the 
purpose we should have been prepared to 
make use of our superintending powers to set 
aside a decision passed on review which so 
entirely contravenes the law in that respect ; 
but it is unnecessary. to do so, because the 
judgment of the Officiating Judge is in itself 
erroneous, and, as it in now proved, cannot be 
supported. „We, therefore, set aside the 
judgment, and for the reasons given by 
Mr. Abercrombie in the first judgment, we 
again reverse the judgment of the Moonsiff 
and order that a verdict be entered for the 
plaintiff for 320 rupees 14 annas 3 pie with 
costs. 
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Present: 
The Hou’ble E. @. Birch, Jfdge. 
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. Estoppel—Conflicting Depositions. 
Case No. a87 of 1873. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Daceo, dated the Tth Alay 1872, revers- 
ing a decision of the Moonsiff of 
Naraingunge, dated the 12th September 
1871, 


Alam Chand Bepnree (Plaintiff) 
Appellant, 


VEFSUS 


Sreemutty Pitam Kooer (one of the 
Defendants) Respondent, 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboo Doorga Mohun Doss for Respondent. 


A Lower Appellate Court was held to have been wrong 
in treating as an estoppel the plaintiff's deposition in a 
former suit when no issue had been raised on the point 
by the original Court in the present suit, 


Birch, J.— Tue Subordinate Judge has 
reversed the Moonsiff’s order without going 
into the case on its merits, because he finds 


that the plaintiff had in an Act X suit. 


deposed that he had transferred the property 
now in dispute to his sons-by heba. On this 
ground he considers that the plaintiff is 
debarred from bringing the present action to 
establish his right to the land. On referring 
to the plaintiff's deposition in the Act X suit, 
J find that in the first part of his deposition 
he then said the land was his, and afterwards 
said he had transferred it to his sons. No’ 
attempt was then made to reconcile the 
discrepancy in Ris statements, 
who tried the present case held, and I think 
rightly, that the deposition given by the 
plaintiff ought not to be considered as a bar’ 
to his bringing the present suit. No issue 
was raised on the point, and it is merely 
referred to by the Moonsiff at the end of 
his Judgment as aneobjection which had been 
raised in the argument before him. In 
appeal before the Subordinate Judge this 
objection seems to have been pressed, and 


without going into the casé he allowed the < 


objection to prevail, and digmissed the suit. 


The Moonsiff - 


h 


tv? 


' possession is not made out. 
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I think that the Subordinate Judge was 
wrong in treating the former deposition as 
an estoppel, and the case must go back to be 
tried by him on its mgrits. Costs to abide 
the result. °’ ' 





The 31st July 1873. 


m Present: 


The Hondle Louis S. J nelson and Dwarka- 
nath Mitter, Judges. 


Jjaradars—— Adverse Possession. 


Case No. 348 of 1873. 


Special Appeal from œ decision passed by 
the Judge of Moorshedabad, dated the 
th August 1872, reversing a decision 
of the Moonsiff of that district, dated 
the 26th February 1872, 


¢ 
Dhoop Singh Roy (Plaintiff) Appellant, 
versus 


Binode Beharee Shaha and others (Defendants) 
Respondents. 


Baboo Rash Beharee Ghose for Appellant. 
Baboo Ashootosh Dhur for Respondents. 


A putneedar taking an ijara from a Iakhirajdar, cannot, 
by omitting to collect rent, cause adverse possession to 
grow up on his part against the lakhirajdar. 


Jackson, J.—THE plaintiff in this ense 
appears to have been the owner of a piece of 
lakhiraj land, and to have given his Jand in 
ijara to the putneedar. The putneedar 
who took the ijara, Sreeram Mojoomdar, 
was afterwards sold out, and the defendants 
are the present holders of the putnee. The 
ijara having expired, the plaintiff desired to 
enter into possession of his land, which the 
defendants refused to give up. The plaintiff 
having sued for recovery of possession got a 
decree in the Moonsiff’s Court, but the Judge 
has reversed that decree uno# what seems to 
us ĉan untenable ground. That ground is 
simply that Sreeram the late putneednr’s 
The Judge 
observes :— It is admitted that he did not 
“ cultivate the land himself, or exercise any 
“other right of ownership im regard to the 
“land other than that of an ordinary ijaradar. 
“ But there is no evidence to show that rent 
“ for the land in dispute or for any part of it 
“was paid to Sreeram as jjaradar by the 
“ actual occupir of the soil.” So it appears 
to be the Judges opinion that Sreeram, as 
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ijaradar under the plaintiff, by omitting to 
collect rent, if he did so omit, could cause 
adverse possession fo grow up on the part of 
Sreeram himself or his successors against the 
plaintiff,—a position manifestly impossible. 
It seems to have been proved that Sreeram did 
take the farm and held as farmer; that 
defendants are now in the place of Sreeram 
as putneedar ; and that they have no other 
right than as successors of Sreeram both qua 
putneedar and gua ijaradar. That being so, 
we think the plaintiffis clearly entitled to a 
judgment, and that the decision of the Lower 
Appellate Court must be set aside, and that 
of the Moonsiff restored with costs. 


The 3lst July 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Act VIII of 1865 s. 16—-Howladars ~~ 
Howlah Potiah. 


Case No. 419 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Bachergunge, dated the 26th September 
1872, reversing a decision of the Moonsiff 
of Ferozepore, dated the 14th August 
1871. 


Tiluck Chunder Kupalee (one of the 
Defendants) Appellant, 


VETSUS 


Rajah Suttyanund Ghosal (Plaintiff) 
Respondent, 


Baboo Kashee Kant Sen for Appellant. 


Baboos Hem Chunder Banerjee and Obhoy 
Churn Bose for Respondent. 


t 

In a suit by a purchaser claiming in virtue of Act 
VIII of 1865 s. 16 and seeking to eject defendants 
from land which they have been holding in succession 
from their father as cultivators, and which they allewe 
to have been holding under a howlah pottah, it is open 
to thé defendants to prpve that thay are howladars, 
although they failto prove the howlah pottah which 
they set up. 


‘Jackson, J—THE judgment of the Lower 
Appellate Court in this ease cannot be 
supported. The suit was on the part of a 
purchaser claiming by virtue of Section 16 
Act VIII of 1865, B.C., to eject the 
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Kupalee defendants from the land which 
they had been holding. The defendants set 
up a howlah tenure, and produced the pottah. 
In the .opinion of the Moonsiff the pottah 
was not proved, but he considered that the 
defendants were holding as howladars, and 
dismissed the plaintiff's suit for khas 
possession. 


On appeal, the Subordinate Judge agreed | 


with the Moonsiff in thinking that there was 
no satisfactory evidence that the howladaree 
pottah was a genuine document. He then 
found fault with the Moonsiff for holding 
that notwithstanding this the defendants had 
held the disputed property as ahowlah. He 
goes on to say :—“ They (defendants) do 
“not represent themselves as khodkhast 
“‘ tenants, nor do they object that they have 
“dwelt. on and held possession of the 
“ property under the aforesaid right. On 
“the contrary, they plead that ‘they are 
“ kursa tenantsand hold a tenure intermediate 
“between the landlord and the cultivating 
“tenant, that is, howladaree tenure.” Now 
the defendants may have alleged themselves 
to have held as howladars, but it was for the 
Court to find what had been proved in the 
case. If the finding to which the first Court 
came is correct, viz., that the defendants had 
occupied this land by living upon it and 
cultivating the culturable portions of it, and 
that they have been holding it in succession 
to their father, who died so long as forty years 
ago, they would come under the denomination 
of resident or cultivating tenants : but more 
than that, it might well be that the defendants 
although they failed to prove the pottah they 
set up, might have proved that they were 
howladars. The ground on which the 
Subordinate Judge has reversed the decision 
of the Moonsiff is fallncious. The case must 
go back to the Lower Appellate Court in order 
to find what the real position of the 
defendants was, for what period they held 
this Jand, and upon what footing. The Court 
will then apply to the ease the provisions of 
Section 16, or such other law as may be 
applicable to it, n 

We are reminded that there is more to be 
done than this. The defendants relied upon 
a pottah which ex concessis was ofevery 
great age, and which could not be proved in 
the ordivary way. It was the business of 
the Appellate Court to have taken into 
consideration all the circumstances connected 
with it, andifit be found that the defendants 
had occupied this land in the way as found 
by the Coutt of first instance, to have 
considered whether such possession did not 
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go very far to prove the genuineness of the =; 
howlndaree pottah. It would not be 
sufficient to look merely at the appearance of 
the docament or call for actual proof of its 
execution, which under the circumstances 
could not be obtained. The whole of these 
facts must be taken into consideration in 
deciding the case de novo. 


The costs will follow the resul be ; 
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The 31st July 1873. 


Present: 
The How’ble J. B. Phear and G. G. Morris, 
Judges. ao 


Proceedings under Act IV of 1840—Act XI V of 
1859 s. 1 el. 7. i 


Case No. 1918 of 1872. 


+ 


Special Appeal from a decision passed by 
the Judge of Paina, dated the 30th 
July 1872, affirming a decision of the 
Subordinate Judge of that district, 
dated the 15th February 1872. 


Mosaheb Ali ‘and others (Plaintiffs) 
Appellants, 


VETSUS 


Nund Kishore (Defendant) Respondent. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Appellants. 


Baboo Rajendra Nath Bose for Respondent. | 


Where the result of certain proceedings under Act IV 
of 1840 was a letter from the Judge, directing the 
Magistrate to leave certain maliks not in possession of a 
certain dearah in dispute to their civil remedy, and the 
Magistrate ordered the Judge’s letter to be pat with the 
record, HELD that such order was not an order in the 
sense of Act XIV of, 1859 s. 1 cl. 7. 


Phear, J.—Ir seems pretty clear that 
both the Courts below have fallen into some | 
error with regard to the finnl order which is 
supposed to have been passed, as the result ™ 
of the institution of proceedings under Act 
IV of 1840 by the present plaintiff in 1861, 


The first order which was made in‘those 
proceedings appears to have been dated the .. 
5th June 1862; and by that order the 
Deputy Magistrate refused Yo interfere in 
the matter of the plaintiff’s application, On 
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nppeal against that refusal to the Judge, the 
Judge, by aw order madg on the 2ud August 
1862, directed the Magistrate to entertain 
the matter, and to put that party into 
possession whose zemBadaree was opposite 
to the dearah, After this, in consequence 
of the rains and other reasons, considerable 
time elapsed before the Magistrate took 
aetion. But when he did go to the ground 
for this purpose, he saw reaspns to think 


“that the Jedge’s order could not be acted 


upon, or at any rate he thought it necessary 
te apply for further instructions, And 
accordingly he communicated to the Judge 
that which he found on the ground to be the 
state .of facts with regard to possession. 
The Judge then wrote lack to him saying 
in substance, “as the Fareedanpore maliks 
“donot appear to be in possession by your 
“account, they must be left to their civil 
“remedy.” The Magistrate received this in 
the early part®of.the year 1863, sud in a 
proceeding, which recited the substance’ of 
the Judge’s letter, he directed it to be put up 
with the record. And this direction of the 
Magistrate to the effect that the Judge’s 
letter be put up with the record is the order 
mide in March 1868, which has been 
considered by both the Courts below as the 
final order in the proceedings instituted by 
the plaintiff under Act IV of 1840, and to 
be au order binding the plaintiff in regard to 
the possession of the jand for which he now 
sues. But it is very plainly no order in 
regard to the possession of the dearah: it 
binds no body, either by directing any one 


. to abstain from attempting to get possession, 


or by givivg the sauction of the Magistrate 
to any one’s retaining possession. Conse- 
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quently the present plainiiff is in no way | 


bound by that order in respect to possession : 
he is in neither a better nor a worse position 
relative to the possession of the dearuh asa 
consequence of that order than he was 
before it was made. In short, the plaintiff 
is not,—to use the terms of the words of 
clause 7 Section 1 Act NIV, of 1859,—is 
not a “party bound by any order respecting 
the possession of” the dearah. Therefore it 
seems obvious that he is not prevented from 
bringing this suit by any thing which is 
enacted in that Section, ‘The Lower 
Appellate Court ling dismissed the plaintiff's 
suit on the ground that it is barred by this 
Section., So did the first Court, and there 
has not yet been a trial of the suit on its 
merilis. 

We must, therefore, reverse the decisions 
ef both the Courts, and remand the case to 
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the Lower Appellate Court'in order that ‘the 
Judge may send back the case to the Court 
of first instance for trial. 

Parties will be allowed to adduce “such 
evidence as they think necessary. ° 

Costs that have already been incurred in 
all the Courts will abide the eveut. 


The 19th July 1878. 


Present: 


The Hou’ble W. Markby and E. G. Birch, 
° Judges. 


Usury Laws—Interest—Unconscionable Agree- 
ment—Jurisdictton— Breach of Contract— 
Penalty—Act XXVIII of 1855. 


Case No. 155 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 27th March 1871. 


Omda Khanum and others (Defendants) 
Appellants, 


Versus 


Brojendro Coomar Roy Chowdhry (Plaintiff) 
Respondent. 


The Advocate- General and Baboos Unnoda 
Pershad Banerjee, Chunder Madhub 
Ghose, Kalee Mohun Dass, aud Romesh 
Chunder Mitter for Appellants. 


Mr. J. T. Woodroffe and Baboos Sreenath 
Doss, Deorga Mohun Dass, aud Mohinee 
Mohun Roy for Respondent. 


Hro (by Markby, J., whose opinion prevailed) that 
since the passing of Act XXVIII of 1855 there 
is no legal restriction on the rate of interest, aud 
that parties may legally adopt any rate which they 
may think fit. 

Hern, by Birch, J. (per contra) that the repeal of the 
not prevent Courts constituted 


' as the Courts of this country are from setting aside an 
| unconscionable agreement made with a necessitous man, 
on the ground of inequality, as being an unreasonable 
| advantage made of his necessitous situation aud a» being 
' oppressive and unjust. 
Heup (by Markby, J.) that a party to a contract 
canuot get rid of it by suchysugeestions as that it was 
unconscionable, oppressive, extortionate, made at the 


last stage of the case after ail the evidence has been œ 


closed, Where no such allegations were made in the 


the Courts below nor in the grounds of appeal. 

Herp (by Markby, J.) that itis not the high rate of 
interest which constitutes a penalty; but what consti- 
tutes a penalty is a stipulation for a higher rate if the 
contract is broken. 


Hireh, J—I may first mention that we 
were asked to delay giving judgment in this 
case until the three regular appeals which 


hes statements, nor any such popio raised iu 


$ 


_ have appeared by 
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we have called up for hearing in this Court 
were disposed of.. We do not, however, foel 
justified in delaying our judgment. 

The plaintiff sues to recover 20,000 rupees 
money lent, and for which the principal 
defendants granted a receipt on the 25th 
Pous 1276, and claims interest thereon 
under the terms of an ekrar given by 
Asadoodeen Hyder, Khajah Abdool Kurreem 
for self and as guardian of Khajah Abdool 
Gunny, Syud Mahmood for self and as 
attorney for Fatima Banoo, and by Azeez- 
oonnissa Khanum. The ekrar ig filed by 
the plaintiff and bears date the 25th Choitro 
1275. The receipt is also filed and bears 
date 25th Pous 1276, ten months later than 
the ekrar. It purports to be signed by 
Khajah Abdool Kurreem and by Syud 
Mahmood for self and as mookhtear of the 
remaining shareholders. In his written 
statement Mahmood denies having received 
the money ; alleges that the ekrar ‘filed by 
the plaintiff is forged; that no ekrar was 
executed on the 25th Choitro, but that one 
was : executed on the 2nd Choitro 1275, 
according to the terms of which the plaintiff 
took over the management of the property 
in the possession of himself and co-sharers, 
and realized a very large sum of money. 
He also states in his written statement that 
his signature to the receipt was obtained 
by fraud and misrepresentation and by 


‘promises of rendering an account, but he 


subsequently stated in a petition to the Court 
that the receipt was obtained by threats of 
involving him in some criminal case if he 
did not sign it. The written statements 
of the other defendants, excepting Abdool, 
are to the effect that the ekrar filed is not the 
ekrar executed, and they generally support 
the statement of Syud Mahmood; and 
throughout this appeal all the appellants 
the same Counsel and 
raised the same contentions. In the Court 
below also, all the defendants, except Abdool 
Kurreem, appear to have joined in the same 
defence. Abdool Kurréem, defendant No. 6, 
admits the execution of the receipt and the 


` execution of the ekrar, and the fact of the 


money having been applied for the benefit 
of the family. i 

All the “defendants, with the exception of 
Abdool Kurreem, deny the genuineness of 
the ekrar filed, and assert that an ekrar 
containing very different conditions was 
executed on the 20th Choitro. 

There were other suits between the same 
parties heard at the same time by the 


Subordinate Judge, and it was agreed that, | 


in this appeal, the parties should be at liberty 
to refer to any of the evidence given in any 
of the suits. The same course appenrs to 
have been taken to soye extent in the Lower 
Court. gal 

The disputes regarding the possession of 
Pergunneh Sreerampore, of which the defend- 
ants in' this suit who executed the ekrar 
claim a 7 annas 16 gundahs 2 cowrles 
2 krants shaye, commenced upon the death*of 
Gholom Pir, who died in Bhadro 4275. His 
soz, Mahomed Mirza, appears to have retained 
possession of the 16 annas of the pergunnah. 
In March 1869, disputes regarding possession 
arose between Mahomed Mirza and the other 
members of the family. It is clear from the 
evidence on the regord that the defendants 
were in difficulties about their shares, and 
that there was likelihood of the family States 
being sold up for arrears of revenue. The 
plaintiff was a man of wealth and experience 
in zemindaree matters, and to*him the defend- 
ants resorted in their difficulty. As might be 
expected, considering the risk incurred, the 
conditions of assistance were not easy, and the 
plaintif made the most of his opportunities 
and his debtor’s exigencies. Upon both sides 
it was a speculative transaction, The defend- 
ants were out of funds and out of possession ; 
they had not experience themselves, nor had 
they capable agents available to conduct 
the proceedings necessary to bring their 
adversary to terms. Plaintiff had the funds 
and agents of shrewduess, and perhaps not 
over scrupulous, available. He advanced 
money as required, and selected the defend- 
ants’ servants for them-—-men who were , 
equal to the work they had to do. Thakoor- 
dosg Bhuttacharjee waé, on the recommend- 
ation of the plaintiff’s headman, Mohesh 
Chunder Biswas, appointed as the defendants’ 
servant in Bysack 1276. Under him was 
Prosunno Singh, appointed in Chyet 1275. 
Lukhee Chunder Roy likewise appointed on 
Mohesh’s recommendation in Jeyt 1276. 
Dinonath, a vakeel of the Moonsiff’s Court, 
appointed before Lukhee Chunder. Jadub 
Biswas appointed in Bysack 1276. Rujub 
Ali, in Chyet 1275. The loans to the, 
defendants commenced in Choitro 1275, and 
the disputes in the pergunnah ‘between 
Mahomed Mirza and the defendants followed 
immediately gfter, and became so serious that 
a Police force had to be stationed on the 
estate; and in July 1869 securities were 
taken from the rival parties to prevent a 
breach of the peace. When, therefore, the 
ekrar was executed, the main defendants had 
not secured possession oe their share; they 
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were determined to, fight for it, but they 
needed money and agents of ability which 
the plaintiff undertook to supply. After ten 
months, however, it wag found that the specu- 
lation was a ‘losing of, and had resulted in 
litigation and criminal proceedings necessitat- 
ing an expenditure considerably greater than 
the parties had anticipated, and ten months. 
after the execution of the ekrar the plaintiff 
refused to go on advancing. and jnsisted upon 
the securisy of a receipt for what he had 
already advanced to the defendants’ manager 
Thakoordoss Bhutfacharjee and themselves. 
That he should take this precaution at that 
time was not to be wondered at. Mahmood 
was' playing fast and loose. His letter 
to Prosunno shows howeanxious he was to 
get his adversary Mahomed Mirza out of 
the Pay and involved in a criminal case. In 
- that iitention he was foiled, and Mahomed 
Mirza’s possession could not be disturbed. 
Mahmood had *by. this time got-out of the 
plaintiff as much as he was likely to get, and 
he then commenced overtures to Mahomed 
Mirza to take the ijarah of the 7 annas 
16 gundahs 2 cowries 2 krants as his father 
had done before him. In Srabun or Assar 
1276, Mahomed Mirza got the ijarah appa- 
rently through the influence of Khajah Abdool 
Gunny, aod in Jeyt 1277 we find Mohesh 
Chunder Biswas telling Pearee Lall to put 
no difficulty in the way of Mahomed Mirza’s 
manager, but to support him. AH that 
Mohesh then thought of was getting back 
his master’s money, and it is in evidence that 
he tried to get Mahomed Mirza to take 
_ ever the defendants’ liabilities with the farm 
of their share. 

In Magh 1276 we find that the plaintiff 
was aware of the compromise effected with 
Mahomed Mirza; that he approved of it, 
and was ready to agree to any arrangement 
that might be for the advantage of Mahmood 
and the family. { can place ug reliance 
upon any statement of Mahmood’s, and I 
have not the least doubt that the letters 
Nos. 60, 61, and 63 were wytten by him, 
although he will not admit’that they were. 
When he wrote No. 63, he was perfectly 
well aware that the ijarah had already been 
promised to Mahomed Mirza, that the plain- 
tiff was aware of it and had spoken of it 
in his letter to him of 22nd Magh 1276 
(8rd February 1870). This lettér, No. 63, was 
apparently written with a view to its being 
available as evidence that Mahmood had 
threatened to bring a suit for an account 
against the plaigtif. The plaintiff states 
that he sent two letters on 28rd» and 30th 
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Chyet 1276, asking for the ijaralı. These leffers 
are not forthcoming, and it is to my mind 
quite clear that the plaintiff did not want 
the ijarah at that time, but asked for‘it as 
a precautionary measure in case a law suit 
should ensue. The letter written by Mohesh 
on 15th Assin 1276 (30th September 1869) 
speaks of a compromise being under 
consideration. On the 19th, he speaks of its 
having fallen through, and says that the 
Varah of “ our share,” meaning the defend- 
ants,’ shall never be given to him” 
(Mahomed, Mirza). On the 28th he writes 
in some alarm, expresses satisfaction that the 
compromise “had not come off, says that 
there would be a dead loss in taking the 
ijarah (of Mahomed Mirza’s share), and that 
“no ijarah should be given to him by us,” 
meaning thedefendants. In Kartick, Mohesh 
complains that the tenants wont pay rent, 
and that the expenses of Sreerampore are so 
heavy that he does not know how to support 
them. In Magh (the 2nd) some misfortune 
is foreshadowed, which he does not care to 
write about. This I interpret to be the 
compromise of which his master, the plain- 
tiff, speaks in his letter from Calcutta of the 
22nd Magh, and the purport of which he 
says he is about to communicate to Mohesh. 
That compromise could only have been the 
termination of the fight for possession 
between the defendants and Mahomed Mirza, 
by the former giving their shares in farm 
to the latter, thus renewing the arrange- 
ment that had existed in Gholam Pir’s life- 
time. The master, Brojendro, approved the 
compromise, as he then wished the family 
to be saved, Khejah Abdool Gunny having 
brought his powerful influence to bear to 
stop the family dissensions. The servant 
Mohesh disapproved of it, as he wished to 
secure possession of the whole estate under 
an ijarah and ultimate transfer of the pro- 
prietary right to his master. In Jeyt 1277, 
Mohesh commences abusing the Syuds, 
defendants, and lauds Mahomed Mirza as a 
man whose good iseto be sought, although 
in the year before he had been doing his 
best to ruin him. The disputes which he 
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(Mohesh) had fostered had resulted in an, 


amicable settlement, under which Mahomed 
Mirza’s possession of the whele property 
had been confirmed, he having obtained the 
ijarah of their shares from his co-sharers, and 
it then became Mohesh’s interest to support 
him as his best chance of getting back the 
money advanced by his master to the defend- 
ants. ‘ 

That the money was advanced, and the 
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receipt given by Mahmood after going 
through the accounts is, I think, established 
beyond doubt. He was the active member 
of the family who transacted all business. 
Abdool Kureem took a less active part ‘and 
was not so much trusted. Asadoodeen was 
too old and out of health to do much. 
Azeezoonnissa was Mahmood’s wife, and 
Fatima Banoo was the wife of his younger 
brother Mahmood Rugbi. Mahmood held 
a general power-of-attorney from his father 
Asndoodeen, giving him full authority to sign 
his name to any bond, or promissory note, 
or ekrar. He also held a power from Fatima 
“Banoo to execute the ekrar on her behalf, 
or to modify its conditions. These powers 
have been duly proved. He held no power 
from his wife. 

The Subordinate Judge has held that the 
power granted by Fatima Banoo did not 
authorize Mahmood to sign her name to the 
receipt. Had I been trying this case as an 
original suit, I think I should have arrived 
‘at.a different conclusion. As regards Azeez- 
oonnissa, I think that, looking to the circum- 
‘stances of the case and her evident state of 
seclusion and dependence on her husband, 
and to the fact that she, like other female 
‘members of the family, left all her business 
in his hands, it may fairly be inferred that he 
had authority from ber to act on ‘her behalf. 
Tt isa matter of surprise that no question 
was put to Mahmood upon this point while 
he was in the witness-box. And apart from 
‘the question of Malhmood’s being duly 
authorized to sign, and looking merely to the 
position of the members of the family, and 
Mahmood’s being evidently the managing 
‘member ‘of the family property, I should be 
inclined to favor the presumption, in the 
absence of evidence to rebut it, that what 
was done was donè for the benefit of the 
family property, and that the sharers are 
‘-bound by Mabmood’s act. As to the 
contention that Mahmood was cajoled or 
frightened into signing the receipt, I consi- 
der that there is not Any reliable evidence 
‘to support it, and that the Subordinate Judge 
has effectually disposed of this contention. 

Not a particle of evidence has been 
adduced to show that any such ekrar as the 
defendants®allege whs signed on the 2nd 
‘Choitro ever had existence. 

It bas been urged before us that in the 
body: of the receipt of the 25th Pous, the 
date of the ekrar has been tampered with ; 
that a ‘5’? has been inserted between the 
figure 2 and the word “Choitro,”—and the 
date the 2nd changed into the 25th. I bave 

( 


carefully examined the „original, and I find 
no sign of any such alieration. The writing 
of the receipt is cramped throughout, and 
the figure 5 impinges closely upon the initial 
letter of Choitro, bfit it has been so written 
currente calamo, and there is no sign of 
interpolation. The word “ Dacca” has been 
added in a different ink, but the addition is 
accordipg to native custom attested on both 
sides by the,executant, s 
No doubt the date given for the ekrar in 
the two bonds subsequently executed is 
the 2nd, and not the 25th of Choitro, but 
I have no doubt that this is simply a slip 
of the pen of which the defendants have 
taken advantage in this ease to enable them 
to contest the genuineness of the ekrar 
produced by the plaintif. The ekrar. was 
presented for registration on 25th “June 
1869 by Khajn Abdool Kureem, and upon 
execution being admitted by Khajah Abdool 
Kureem for self and as fruardian of his 
minor son Abdool Gunny, by Syud Mahmood 


for self and for his father Asadoodeen under. 


a power-of-atrorney No. 181 of 1869, the 
deed was registered on the 6th July 1869, 
Before the Lower ‘Courts the defendants, 
with the exception of Abdool Kureem, who 
admitted execution of the deed filed, urged 
that the ekrarnamah before the Court 
had not been executed by them. Syud 
Mahmood in his written statement vaguely 
characterizes the ekrarnamah filed as invalid, 
incomplete for stamp, date, and other reasons. 
In his examination on oath he denies that he 
executed this ekrarnamah. He does not 


attempt to say what has become of the ekrar, . 


which he says he did sign on the 2nd Choitro. 
The conditions of the'ekrar, as given by him 
in his written statement, vary considerably 
from those of the ekrar filed. And had such 
a document as Mahmood speaks of ever been 
really executed, some trace of its existence 
must have been forthcoming. Dinonath Roy, 
the third executunt, who represented Azeez- 
oonnissa by a power-ofattorney duly proved, 
is dead. O the two male survivors, one, 
Abdool Kureen, admits that this is the true 
ekrar which he, Dinonath, and Mahmood 
signed. Syud Mahmood denies it, but he 
admits that he registered an ekrar; and the 
ekrar filed is the only one that was registered. 
The view that the ekrar filed is the genuine 
one is ‘confirmed by the recital of its condition 
in the mookhtearnamah executed by Fatima 
Banoo in Calcutta on the 6th Choitro 1275. 


That mookhtearnamah was evidently drawn up . 


by a skilled native draftsrgan who had the 
draft of the proposed ekrar before him. As 
P 


* 
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the case has been angued before us, the con- 
tention that there was mtother ekrarnamah has 
been allowed to drop. The ekrar on the 
record sets forth that the plaintiff had agreed 
to allow the fonda fo draw upon him to 
the extent of Rs. 20,000 within three years ; 
he was to repay himself by having the ijarah 
of the defendants’ share for ten years, com- 
meucing from the Ist Bysack 1277. A 
*-anna share of the profits, after deducting 
Government revenue and expenses of collec- 
tion, was to goin payment of interest upon the 
money lent; half df the remaining three-fourths 
was to go towards payment of the principal, 
and the other half to the defendants according 
to their fractional shares. If at the end of the 
term any balance remained due to the plaintiff, 
the defendants were to pay it with interest at 
18 per cent. Failing that, the plaintiff was to 
retain possession on the same conditions until 
the amount borrowed had been liquidated. 
The reason ‘assigned for deferring the grant 
of the farm for twelve months is that the 
defendants did riot know what the income of 
their share was; they wanted a year to ascertain 
it. If they failed to grant the lease, the defend- 
ants agreed to repay the amount borrowed 
with interest at 6-4 per cent. per mensem, 
or 75 per cent. per annum. If the plaintiff 
refused the ijarah, he was to receive only the 
principal without interest within six months 
from date of refusal. ` 

The 2,000 rupees were drawn within nine 
months, Other loans had previously been made 
to the defendants individually on bonds upon 
which other suits have been brought, which 
will have to be separately considered. 

The plaintiff has produced his khatta-books, 
and they show when the sums were paid. 
It has been said here that the plaintiff must 
show how those sums were expended. Now, 
if the plaintiff had been in possession, it 
‘ would have been for him to show what he 
collected and where the money went. ButI 
think it is clear that he was not in possession, 
and that the defendants through their servants 
collected for avery short ijmo a small sum 
by force and stratagem “from some of the 
tenants ; that’ they were at once and success- 
ffilly opposed ; and that what little they did 
collect went at once in law suits, mofussil 
expenses, and disputes in the Criminal Courts. 
Under such circumstances, what account 
could the plaintiff furnish ther than that he 
has fled? The rapid expenditure‘of the sum 
bargained for is easily accounted for when it 
is observed how recklessly the defendants 
went in for forcible ouster and proceedings 
in all the Courts connected therewith. The 
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letter No, 60, which I believe to be geffuine, 
says that “no expense mnst be heeded; at the 
sacrifice of lite and wealth,” the object was 
tobe attained. Thakoordoss was tdid that 
there would be no difficulty in gétting any 
amount of money when necessary. 

One point, of which much has been made 
in the course of the argument, is that Thakoor- 
doss, Kalee Mohun Sen, Ram Narain Biswas, 
Prosunno Singh, Jadub Chunder Biswas 
have since become the plaintiff’s servants. 
It has been said that this faet shows that 
they were all along really in the service of 
the plaintiff ; that the plaintiff was in receipt 
of the edlleclion through these servants ; 
and that the defendants were entirely in the 
hands of these persons. As already remarked, 
they were no doubt selected by the plaintiff, 
and were also no doubt originally his own 
servants ; and if appears to me natural enough 


.that they having been chosen by. plaintiff ng 


likely instruments to foil the defendants’ 
adversary, Mahomed Mirza, should, when 
they found their efforts frustrated, and the 
defendants turning against the plaintiff, 
re-enter the plaintiff’s service, They were all 
Mohesh’s nominees, and Mohesh is evidently 
a good patron.- 


But it is quite clear that Thakoordoss, 
through whom the money was advanced, was 
in the defendants’ employ. In a deposition 
given by Asseeroodeen in the year 1870, and 
which is filed by the defendants, it is sworn 
that Thakoordoss is “the am-mookhtear of 
all of us,” and he was called upon by the 
defendants to produce bis mookhtearnamah ; 
and the letter No. 60 shows that the defend. 
ants considered ‘Thakoordoss as acting 
under their orders. į 


The ekrar and the receipt being genuine 
documents, there can be no doubt that the 
Rs. 20,000 principal now claimed is due to 
the plaintif Had it not been for this 
receipt it might possibly have been urged 
that the advances have been made much more 
rapidly than waaecontemplated by the ekrar ; 
something more was necessary than the mere 
evidence that the money was paid over to 
Thakoordoss Bhuttacharjee ; though bewing 
tho defendants’ servant, I do not quite see 
how that could have been mecessary, But 
the receipt, given as it was upon a settlement 
of accounts, precludes all question upon this 
point. It establishes conclusively that the 
money was properly advanced under the 
ekrar as against all persons who executed 
that receipt, or who were properly represented 
when it was executed. 
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Having arrived at the conclusion that the 
ekrar is genuine, I have now to consider 
which of its provisions ought, under the 
circumstances which have now arisen, to be 
enforced.» Probably neither party contem- 
plated the present state of things. I cannot 


_ find that the plaintiff ever actually refused 


the ijnrah in so many words, but I treat his 
assent to its being granted to Mahomed 
Mirza as tantamount to a refusal and earrying 
the same consequences. I treat Mahmood’s 
offer of it as made merely to get up a piece 
of evidence. The plaintiff assented to the 
“arrangement proposed,” and what that 
arrangement must have been I hate already 
pointed out. The defendants have failed to 
execute, or rather have been prevented from 
giving, an ijarah lease in favor of the plaintiff. 
They agreed upon such failure to repay the 
amount borrowed with interest at 6} per 
cent, per mensem (75 per cent. per annum). 
The Lower Court has given a decree for 
interest at that rate, and the question now 
to be determined is whether that portion of 
the decree can be supported. ° 

It was contended on behalf of the appel- 
lant that we ought to be gnided by the 
Contract Law, IX of 1872, Sections 73, 74, 
75, in deciding this case. Now the contract 
we are dealing with was executed on the 
6th April 1869. The Indian Contract Law 
became law on the Ist September 1872. I 
consider thant that law can have no retro- 
spective effect. 

The principle of the Civil Law (omnia 
constituta non preterites calumniam faciunt, 
sed futuris regulam impomunt) as to new 
Jaws not having retrospective force has been 
transferred into the chief modern Codes. 
The Code Civil Act If runs thus :-—‘ Ze loi 
ne dispose que pour Pavenir elle nå point a’ 
effet retroactif.’ The Prussian Code enacts, 
“new laws cannot be applied to acts and 
events that have previously occurred.” The 
Ausiriun Code provides,—‘ Laws have no 
retrospective effect, they have therefore no 
influence on previous acts oreacquired rights.” 
And the English cases of Hughes vs. 
Lumley, 4 Ell. & B1., 398, and the Mayor of 
Berwick vs. Oswald, 3 Ell. & BI, 678, seem 
to me to support the view that an Act 
regulates the feture, and aot the past, unless 
it appear from the Act itself that the intention 
of the Legislature was otherwise. 

It was also pressed upon as that the contract 


‘ was invalid under the Hindoo Law, and we 


were referred to a case reported in 3B. L. R., 
QO. C., 130, and to cases reported in the 38rd 
and tth Bombay Reports. It is unnecessary 
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to consider the Bengal case upon which so 
much stress has been laid, inasmuch as 
Courts not established by Royal Charter have 
ouly to follow Hindoo and Mahomedan law 
in enses regarding sffcession, ‘inheritance, 
marringe, caste, nnd aM religious usages and 
institutions (Regulation IV of 1798, Section 
15; VIII of 1795, Section 3) and the decision 
quoted was passed on the Original Side of the 
High Court, which in matters of contrace 
was by Statute required to determine questions 
arising between Mahomedans and Gentoos by 
their laws and usages. Tht decision can be 
no guide to us in dealing with a case coming 
from a Court not established by Royal Charter. 
It seems tome that, Act XXVIII of 1855 
notwithstanding, it must ocensionally be the 
duty of a Civil Court in India to decline to 
give effect to agreements under which “in 
undue advautage is exacted from persons 
under grievous necessity, and under cir- 
cumstances from which it mag be inferred 
that they did not fully comprehend the extent 
of the obligations they were incurring. 
Landholders in the interior of the country 
are under our strictrevenue system often at 
the mercy of grasping money lenders whose 
ultimate object is to obtain their estates, and 
the landholder is too often deprived of all 
legal advice, and not only ignorant of law, 
but of all business matters. 

Inadequacy of consideration, urgent need 
of money, and ignorance are ingredients 
which must have some weight upon a Court 
of Equity in considering whether it will 
enforce an agreement; aud all theseingredients 
are to be found in this case. For an advance 
of Rs. 20,000, the defendants were to assign to 
the plaintiff for ten years ten-sixteenth of the 
profits of a property yielding an income of 
about Rs. 28,000 a year on their share. Only 
theremnining six-sixteenths was to be allowed 
to the defendants for maintenance. Of the 
inadequacy and unfairness ofthis arrangement 
there can be no doubt, and the transaction 
marks overreaching, on one side and extreme 
ignorance on the pther. 

I treat the cas’ as a mere question of 
interpretation of a contract of a very 
peculiar nature, in which if is useless to 
look for authority to any other system of 
law, but in which we must be guided by the 
provisions of Section 21, Regulation III of 
1793 (now incorporated in Act VI of 1871), 
to which we in the exercise of our appellate 
jurisdiction are bound to conform. 

There are three stipulations in the ekrar. 
One, which we need not now cgusider, is that 
no jnterest shall be paid if the debt is 
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liquidated within siz mouths of the plaintiff’s | uneduented landholders, that the defet@ants 
refusal to take the ijarth ; the second is the | did not really understand to what exteut they 
interest for delay in payment calculated at 18 | were placing themselves and their property 
per cent..upon any balance remaining due |in the hands of the plaintiff. And if I did 
after the term of Np, ijarah shall have | not treat as I do the plaintif’s letter of the 
expired ; the third the stipulation for 75 : 22nd Magh as an assent to the dissolution 
per cent. per annum, if the defendants fail | of that part of the courract which relates to 
to give the plaintiff the lease. the ijarab, and the interest consequent on a 

What the plaintiff contemplated was |refusal to grant it, I should still hold that 
flermanent possession of the defendants’ | the repeal. of the usury laws would not 
share of the estate : first temporary possession | prevent Courts constituted as our Courts in 
under an ijarah, the conditions of which are this country are from setting aside an 
very hard upon’the defendants, and then ‘unconscionable agreément made with a 
permanent under a putnee. ‘About the | necessitous man, on the ground of inequality, 
middle of 1276, he began to realize that the | as being aft unreasonable advantage made of 
defendants could not get their shares into | his necessitous situation and as being 
their own hands, a pegessary preliminary to ! oppressive und unjust (Colebrooke on Obliga- 
their granting an ijarah. And in Magh ‘tions, page 57). It has been said by the 
13%6, the plaintiff, by his letter, approving ‘of | Lords of the Privy Council that the Courts 
the compromise between the defendants and iof this country exercise a wider jurisdiction 
Mahomed Mirza, whom he had previously than the Courts of Equity in England, and 
been assisting them to oppose, virtually put I find the following remark as to the powers 
an end to the penultimate condition in the 'of the Court of Chancery in the judgment 
ekrar, and waived his claim to the ijarah and | i in the case of Barrett vs. Har tly. “ But 
to the exorbitant interest which was tobe j< it is an observation of some importance 
the consequence of the defendants’ failure to |“ now that the usury laws are repenled, that 
grant the ijarah. | “ ond effect of such rep al wag to bring into 

The debtors were, in the latter part of |“ operation to a greater extent than before 
1276, it seems to me, in the condition of |“ another branch of the jurisdiction of 
persons who being parties to contract had by |“ this Court which existed long before 
the pressure brought upon them by an | “them. I mean that principle of the 
adverse co-sharer been incapacitated from , “ Court which prevented any oppressive 
fulfilling their contract to grant the lease. |“ bargain or any advantage exacted from a 
This alone would be a ground for rescinding : “man under grievous necessity and want of 

i 





this portion of tle contract. And when in | “money from prevailing against him. Who- 
addition to this I find the plaintiff assenting | “ever has attended to the subject must have 
to an arrangement which of necessity dis- , “seen that the moment the usury laws were 
solved the contract to grant the lease, I | “repealed, and the lender of money became 
cannot consider it in accordanes with equity | ! ‘entitled to exact anything he plensed in 
or good conscience to say that, though he !“the name of interest, from that moment 
acquiesced in an arrangement which dissolved | “ that jurisdiction of the Court which pre- 
the first clanse of the sentence regarding the | “vailed independently of the usury laws, 
lease, he could retain and sue upon the latter / was likely to be called into active opera- 
clause of the sentence which made 75 per |“ tion.”—2 L. R, Equity, page 795. The 
cent. interest the penalty for not granting ; Bombay Court has held that Act XXVIII 
the lease. The language in which the of 1855 does not prevent a Civil Court in 
agreement is drawn up Dgs no equivalent | | India from examining into the character of 
for “liquidated damages’” or “ penalty,” and | agreements, and from declining to enforce 
ty contracting parties or their advisers may | such agreements unless they are shown to be 
fairly assumed to know nothing of these | fair and reasonable, — Volume IV, 202, and 
technical terms. They use the word : Volume ILI, page 12; and in the Cireular of 
“‘soodh,” or interest, I think it of importance the Punjab Chief Gourt, recently circulated 
in interpreting this deed to bear in mind that | by this Court to all Judicial Officers by 
it was drawn up in the interior where legal! Circular No. 8, 30th April 1878, paragraph 
advice in the proper sense of the words is | 14, it is said—‘ The Courts may consider 
not to be obtained ; and I cannot divest my | “ whether or not the contract was a prudent 
mind of the impression founded on some | “one, with a view to determining whether 
experience of the stolid ignorance of or in- | “extreme imprudence from which, along 
difference O Susinese-InaLIers amongst the | “with other circumstances, the existeuce of 
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“undte influence might be inferred, has or 
“has not been manifested.” And in 
paragraph 10, the language vonveysthe spirit 
of V. ©. Stuarv’s remarks above quoted. Is 
rans thas<-—‘ The repeal of the usury laws by 
“Act XXVIII of 1855 has left untouched 
“the doctrines of equity both as to the 
“protection of debtors who, for any real 
“ venson, are not fully competent to protect 
“ themselves, and as to the power of Courts 
“to relieve against what are called uncon- 
“seionable bargains with such persons.” 
And in paragraph 11, “vo strict rule defines 
“ or can define where comparative incapacity 
‘ceases, and where extreme ignorance and 
“helplessness cull for the protection of the 
“ equitable rules preseribed by law.” 

The defendants never got possession of 
their share, and never were in the position 
contemplated iu the ekrar; and under the 
circumstances I think that a Court of Equity 
should not compel the defendants to pay for 
the use of Rs, 29,000 for fourteen months and 
ninteen days the sum of Rs. 17.855-8-8 as 
interest, which is what the plaintiffs claim 
amounts to up to date of decree, if interest is 
calculated at 6} per cent. per mensem, or 75 
per cent. per annum, aud for which the 


‘Subordinate Judge has given him a decree. 


The compensation that such a Court will 
give for breach of contract under such cir- 
cumstances, and the test of the relief it will 
afford is, I apprehend, the damage really 
incurred by the money-lender. Now this 
ekrar and the other bonds show that 18 per 
cent. was the interest the plaintiff was con- 
tent to receive in the usual course of his 
business in making advances on personal 
security. Aud in my opinion, if he receives 
the full amount of Rs. 20,000 with interest 
theredn at 1-8 per cent. per meusem from the 
date of the loan to the date of the decree, he 
will receive all that he can justly claim. 
From that date up to realization, interest to 


run upon the amount decreed at 6 per cent. 


It is with some diffidence that I dissent 
from my learned colleague, but I eanuot held 
that Act XXVIII of 1855 delars me from 
applying to the case uneer consideration the 
rule of equity and good, conscience, or that 
I am compelled by that enactment to support 
or carry into @xecutioneso oppressive “aud 
inequitable an instrument as this ekrar. 

Markby, J.-Upon the general facts of the 
case I agree with the conclusions come to by 
Mr. Justice Birch; and as these are 
substantially the same couclusivus as. were 
arrived at by. the Subordinate Judge, in 
whose opinion I place great confidence, I do 


t 


not consider it necessary $o state my reasons 
separately. I have mo doubt whatever that 
the plaiatiff’s case is substantially a true one; 


given after going ,tifough the accounts, 
which receipt was, think, under the 
circumstances, a sufficient acknowledgment as 
against all the members of the family that 
the money had been advanced properly, aud 
that they were liable for in I have nô 
doubt also that the decument befere us is 
the genuine ekrar. Ido uotthink the plain- 
tiff was ever in possession of any portion of 
the income of the estate, aud I cousider it 
established that ‘Thhakoordoss Bhuttacharjee 
was the defendants’ servant und neted under 
their orders. As to the exact position of the 
parties at the commencement of the year 1870 
I do not take quite the samo view as fhy 
colleague Mr. Justice Birch, aud upon this I 
shall observe presently. i 

In order to ascertain the i¢ghts of the 
parties in this case upou the facts found, it 
is necessary first to Gousider the construction 
of the ekrar. It seems to me that that 
document contemplates three contingencies ; 
(1) that the plaintiff should get into posses- 
sion of the property under the arab, in 
which case provision is made that the 
ndvances should be repaid with interest at 
not less thau 1-8 per. cent, per mensem ; 
(2) that the parties who agreed to do so should: 
fail to execute the ijarah or lease on the 
18th April 1870, or before, according to their 
engagement, in which case the advances 
were to bo repaid with interest at the rate 
of one anna in the rupee, cr Rs. 6-4 per cent. 
per mensem; (8) that the plaintiff should 
refuse to accept the ijarah, in which case the 
advances were tò be repaid without interest 
within six months of the date of the refusal. 
Now tha events which have happened, to 
which we have to apply these alternative 
stipulations, are these. The defeudants or 


that the money was “pon and the receipt 


‘those whom they represent ag appears by ` 


the evidence, ‘had, after the ekrar was execut- 
ed, negotiated with avother person, Maho- 
med Mirza, with whom they were contending 
for the possession. of this property, for the 
grant to him of an ijarah of their sham. 
This was known to the plaintiff’s agent, 
Mohesh Chunder Biswas, and was not 
expressly disapproved by him, and he at one 
time appears to have favored this project; 
but there is vo evidence that it was expressly, 
consented to by the plaintiff prior to the 
letter of the 8rd February 1870, though it 
may be fairly presumed that Nohesh Chun- 
der Biswas avas acting with i plaintiff’s 


+ 


+ 


1873.] citu THE WEEKLY 


sanction, Now it appears to be contended 
(for on this, as on mafy other points, ‘the 
defendants’ case was not put at all clearly) 
that the plaintiff, by acquiescing in this 
grant of the ijarah tă another, has waived 
his rights under the second alternative. As 
to the assertion that the plaintiff refused to 
take the ijarah which the defendants were 
ready to grant, I do not think that there is 
a*shadow of foundation for it It was a 
mete pretence on the part of Syud 
Mahmood to write the letter of the 11th April 
1870 offering the ijarah, and I agree with 
the Subordinate Judge, and with Mr. Justice 
Birch, that this offer was not bond fide made. 
But even if it had been so, still, as the Sub- 
ordinate Judge points oat, it contains con- 
ditions with which the plaintiff was not 
bound to comply. \ 
Nor do I think the plaintiff has waived 
his right to insist upon the second alternative 
of the ekrar.* Although the negotiations 
with Mahomed Mirza were not commenced 
with the sanction of the plaintiff, and not 
always approved by his agent Mohesh, 
still, if the conduct of the defendants had 
been = straightforward and fair towards 
the plaintiff}. and if the matter had 
rested where it did in February 1870, 
it might, I think, in that case have been 
contended with some force that the plaintiff 
ought to have intimated, when he wrote the 
letter of the 8rd February 1870, that he 
intended to rely on his right to the higher 
rate’ of interest, if the ijarah were granted 
to Mahomed Mirza. I think it quite possible 
. that the plaintiff did not intend at that time 
to press his claim to the ijarah, and that he 
wag willing then to come to a fair settlement. 
But between the 8rd February 1870 and 
the 4th April 1870, itis quite clear that 
something had occurred which satisfied the 
plaintiff that he could not rely upon the 
defendants. This is alluded to in the letter 
of Mohesh Chunder Biswas of the 3rd 
June, and no doubt led to the plaintifi’s 
withdrawing his assent to ghe proposed 
arrangement and giving “notice to the 
defendants that he claimed the ijarah by the 
several letters of the 4th and ‘llth of April. 
These letters were no doubt written to protect 
the plaintiff’s interests, but I see no reason 
to suppose that they were otherwise than 
honestly written. The ijarah was the 
plaintiff's only security, and though he 
might not be anxious to press his claim for 
it,.he would naturally be anxious that it 
should not go ogt of his hands unless his 
debt was in nome way provided for. This 


_found to be false. 
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claim on the part of the plaintiff the 
defendants met by writing tho letter of the 
llth April. This letter is very peculiarly 
worded, and I feel it extremely difficult to 
put any certain ‘construction upon it. It 
states that the plaintiff had bad entire charge 
and control of the property, which has been 
It states that the plaintiff 
was under an obligation to render accounts 
when the accounts had already been settled. 
It states that the plaintiff had expressed his 
unwillingness to take the ijarah when the 
fact was that the plaintiff had never done so, 
but had only declared his willingness to assent 
to any arrangement that might be to the 
defendants’ advantage. It does not inform 
the plaintiff whether or no the defendants 
had broken off at that time their negotiations 
with Muhomed Mirza; and in fact I do not 
believe that they had done so; and it states 
that the defendants were ready under 
certain conditions to grant the ijarah which I 
do not think they ever intended todo. But 
whatever difficulty there may be in putting a 
construction upon such a document, this at 
least is clear, that theletter nowhere alludes 
to any waiver of the rights of the parties 
under the ekrar. It is throughout an 
assertion by the defendants of their inten- 
tion to act strictly up to the ekrar, and it 


calls upon the plaintiff todo the same. The 
defendants nevertheless carried on their 
negotiations with Mahomed Mirza, and 


granted him the ijarah a month or six weeks 
afterwards. There was undoubtedly great 
duplicity at this stage of the proceedings 
in the conduct of the defendants ; and it is 
difficult to see exactly what their intentions 
were, though I am inclined to think they 
were influenced by a desire to get rid of the 
clause in the ekrar as to interest. But 
however this may be, I do not see how, after 
having written the letter of the 11th April, 
the defendants can now say that there had 
been a previous waiver by the plaintiff of 
his rights under the ekrar. Under these 
circumstances, it séems to me that the 
plaintiff is fully entitled to say that the 
defendants have failed fo grant the ijarah, 
and that the clause entitling him to the 
higher rate of interest applies. 

Supposing that cliuse to %pply, the 
defendants further contend (1) that a 
stipulation for interest at 6-4 per mensem 
is not lawful; (2) that under Act IX 
of 1872, Section 74, the plaintiff is entitled 
only to a reasonable compensation for 
any loss he may have incurred; (8) 
that the stipulation for higher interest is 
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by “way of penalty only, and not liquidated 
damages; (4) that the agreement was 
extortionate aud oppressive, “and that the 
defendants ought to be relieved therefrom. 

As to the first of these contentions, as far 
as I am aware, it has been the uniform 
practice of the Court, ever since Act XXVIII 
of 1855 was passed, to treat all restrictions 
on the rate of interest as removed ; and that 
this is so I should also infer from a circular 
addressed by four Judges of this Court to 
the Mofussil. Courts on the 30:h April last, 
in which, whilst the duties of those Courts ia 
relation to contracts at high rates of interest 
is elaborately discussed, there is’ no mention 
of any legal restriction. If we Idok into 
the history of the matter, it is evident 
that whatever legal restrictions there may 
have been at one time amongst either 
Hindoos or Mahomedans, they had ceased to 
exist before we began to legislate at all upon 
the subject. It is “recited in the Regulation 
of the 2lst August 1772, Section 8, that 
«the rates of interest hitherto authorized by 
ustom have amounted to the most exor- 
“bitant usury.” And Mr. Harington 
considers that “the Hindoo Legislators Lave 
“ expressly sanctioned, and the Mussulman 
“Governments of India appear to have 
“tolerated directly or indirectly the 
“ customary interest of the country.” —Har. 
Anal., Volume I, pt. 1, page 182. And the 
explanation of the prohibition of Menu in 
Vol. I, pages 69, 70, and 74 of Jagannthia’s 
Digest, fully bear out this opinion as regards 
the Hindoo law. I know indeed of only one 
expression of opinion in this Court, that 
these restrictions still exist, and though no 
doubt that opinion is entitled to the very 
greatest respect, it has not been concurred 
in by any other Judge of this Court, and has 
been expressly dissented from by Mr. Justice 
Phear. Ibelieve I shall be adopting the law 
as acted upon by this Court for a great 
number of years by holding that there is not 
now any legal restriction on the rate of 
interest, and that parties* may legally adopt 
any rate which they may think fit. 

As to the second point, I do not'think we 


eneed concern ourselves with the question 


whether Act VIII of 1872 applies to this 
case, bedau$e the prévision referred to only 
applies where “a sum is named in the 
contract as payable in case of a breach.” 
Now I do not think that the stipulation 
which we have to consider is of that nature. 
This stipulation, in my opinion, does not 
provide for a breach of the ekrar, and for 
money payable in case of that breach ; but 
f 
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for an alternative event, which, however 
broight about, wodld not be a breach of 
contr act, but which would put the par ties in 
a wholly different posyion ; and this is what 
they bad to providg f: If the defendants 
did not give the ijarah, then the plaintiff 
would have no security, and the transaction 
was to be treated as an ordinary loan repay- 
able at a higher rate of interest. 

Still less can I look upon this as a penalty. 
I quite agree with what is said ia the case 
reported in XIX Weekly Reporter, which 
has been referred to, that we must see what 
the real intention of the parties was in 
entering into the contract. That is a 
universal rule jn all questions which arise 
between the parties ¢o a contract. But prima 
facie the word “interest” imports not a 
penalty for breach of contract, but a retur® for 
the use of money and a compensation to the 
borrower for his risk in lending the money ; 
and as was snid by Lord R8milly in a case 
reported in 2 Law Reports, page 224, it is 
not the high rate of interest which consti- 
tutes a penalty :—what constitutes a penalty 
is raising the rate of interest after a breach. 
If a man agrees to take a certain rate of 
interest for his money, but stipulates for a 
higher rate if the contract is broken by not 
paying the interest punctually, I can well 
understand that the higher rate of interest is 
a penalty, and will be reduced in all cases in 
which a penalty may be reduced. But I do 
not think this view can be taken of this 
contract; because, as I have said upon ‘the 
construction which J put upon this ekrar, 
this was an alternative stipulation which 
contemplates that the lender would have no 
security, and therefore run a mach greater 
risk ; and the stipulation is not for a higher 
rate of interest in case of a breach, but in a 
certain event for a loan with interest to run 
at a certain rate. 

The last ground was taken at so late a 
stage in the proceedings, and when taken, was 
S0 indefinitely siated, that I have very great 
doubt indeed whether we ought to euter upon. 
it atal. It was only said in argument in the 
appeal that the bargain was unconscionable, 
oppressive, extortionate, and so forth. But 
no such allegation was made in the ‘written 
statements ; nor was any such question 
raised in the Court below nor in the grounds 
of appeal ; and I do not think a party toa 
contract can get rid of it merely by such 
suggestions as these made at this stage of the 
case after all the evidence has been closed. 
Y think that if n person degires to contend 
that a contract which ue has signed 
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does not bind him, he‘must state the reason 
why. As Mr. Woodroffe very strongly 
insisted, had such an allegation been made 
at the proper time, it might have been met by 
positive evidence chal ie defendants were 
fully aware of what tRey were doing, and 
that their consent was a perfectly free and 
intelligent consent to the terms of this 
arrangement. I think, to use the expression 
ob the circular above referred to, the person 
denying tlas contract must show circumstances 
from which it may be inferred that he has 
not been in reality*a free agent in making the 
contract set up against him. I fully concur 
with the earlier observations in that circular 
that it is not the duty of the Court “ to assist 
persons in evading the consequences of 
engagements voluntarily and intelligently 
contracted.” It was clearly, therefore, the 
duty of the defendants in this case to state and 
prove the circumstances connected with the 
entering into of this ekrar which affected 
their free agency ; and I- neither find in the 
‘printed book, nor have heard in the argument, 
any allusion to them beyond the vagug slate- 
ment of intimidation which is wholly unsup- 
ported by evidence, and which T wholly 
_ disbelieve. Jn fact, up-to this very moment 
not one single member of thedefendant’s family 
has ventured to assert in any definite manner 
that he did not understand the nature of the 
arrangement, and that he did not think, when 
it was entered into, that it would be an 
advantageous one for himself. We are, in fact, 
asked simply to look at the contract and say 
whether any reasonable man could assent to 
it. This is a question which, in most cases, I 
should feel scarcely in a position to attempt 
to answer. ‘The terms were no doubt severe, 
but the risk was great; and it is quite 
possible that it may not turn out after -all to 
be a very profitable transaction. IfT felt at 
liberty to consider this question, I might 
perhaps be dispose to think that there is 
some ground for presuming that the terms 
were the best which the, defendants were 
_likely to get. One of the parties to the 
ekrar, Fatima Begum, wher she authorized 
the execution of the ekrar, was living in 
cher father’s house; and there cannot be a 
doubt-that holding the important judicial 
office.he does, he is thoroughly capable of 
estimating the prudence of such an arrange- 
ment. I think it may fairly bè inferred from 
Moulvee Abdool Luteef’s evidence, and the 
terms of the mooktearnamah executed by 
Fatima Begum in his house, which set out 
in full the termg of the ekrar, that he was 
acquainted with the nature of the arrange- 
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ment, and that he would not have omitttel to 
oppose if, or at least to characterize it as 
unfair to his daughter and the other defendants, 
had he so considered it. At any rates this 
Shows that it must not be presumed too 
readily that the arrangement was oppressive ; 
and had the defendants challenged the ekrar 
on this ground, this witness would have been 
certainly called upon to explain the circum- 
stances under which he permitted his daughter 
to execute the mookhtearnamah. 


Tfully concur in the opinion that the Courts 
in this country should take great care that 
they do not, enforce oppressive transactions 
to which the parties have not given a really 
free consent. But Iam not prepared to set 
aside a contract, which, as far as I can see, 
was deliberately consented to, merely because 


-a very heavy risk is provided for by a very 


high rate of interest. I do not mean to say 
that such transactions are desirable or should 
receive any favor. But I do not thiok they 
can on this ground alone be set aside as 
invalid. That would not be the application of 
any principle of equity, but a reintroduction 
by judicial decision of laws which have been 
expressly abolished by the Legislature. In 
this particular case, I feel the less regret at 
being compelled to enforce such an agreement, 
because, as it seems to me, had the defendants 
themselves acted straightforwardly, they 
might have escaped this onerous condition 
altogether. 


The decree which the Lower Court has 
given is, as I understand it, a decree against 
all the defendants, except Fatima Begum, 
jointly for Rs. 20,000 with interest at Rs. 6-4 
per cent. per mensem, from the date of the 
respective advances to the date of the Lower 
Court’s decree, with costs, aud interest upon 
the total amount at 8 aunas per cent. per 
mensem from the date of the decree until 
payment; the representatives of the original 
parties to the ekrar being only liable in their 
representative capacity. I certuiuly do not 
quite understand the grounds upon which 
Fatima Begum has been exempted from her 
share of the liability, byt as both parties have 
acquiesced in that part of the Subordinate 
Judge’s, decision, it “cannot now be dis” 
turbed: The decrea of the, Subordinate 
Judge ought, in my opinion, ia be affirmed, 
except that, looking to the very large sum the 
plaintif has already added to the principal 
in the way of interest, I think the interest 
en the amount deceo should be reduced 
to 6 per cent. In all other respects, the 
appeal should be dismissed with costs. 
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ee - The ist July 1873, 
Present: 
The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 
User— Acquiescence. 


Case No. 1882 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 19th August 1872, dffirming a 
decision of the Moonsiff of that district, 
dated the \lth January 1872, 


Nil Kant Sahoy (Defendant) Appellant, 


VETSUS 


4 


Jujoo Sahoo (Plaintiff) Respondent. 
Mr. R. E. Twidale for Appellant, 


Baboo Nil Madhub Sen for Respondent. 


In a suit to enforce a right of easement on the ground 
of user, the Lower Appellate Court was held to have done 
wrong in refusing to go into enquiry as to the length of 
time plamtiff had enjoyed the user because the right of 
the defendant also was of very short standing. 

A party cannot be allowed in equity to stand by and 
see his own rights infringed without complaining in any 
way of such infringement, but is bound at once to do 
his best to prevent a permanent obstacle being put in 
the way of his enjoyment of those rights, 


Phear, J.—Tue plaintiff in this case sued 
to enforce his right to an easement in the 
shape of a drain passing across the land of 
‘the defendant. He did not make the claim 
under a specific grant of the easement from 
an owner of the land. He relied upon user 
for a time sufficient to confer the right upon 
him. ` 

The suit was brought in October 1871: 
and at that time the provisions of the new 
Limitation Act were in operation. Accord- 
eing to that enactmeft twenty years’ user as 
of right is necessary for the purpose of 
establishing “the right 6f an easement of this 
kind. And therefore in the present case it is 
incumbent upon the plaintiff to make out 
that he has used the drain which he seeks to 
have kept open for his benefit for a period 
of at least twenty years before the date of 
the institution of his suit. 
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The Subordinate Judge has declined to 
enter into any enqairy as to the length of 
time during which the plaintiff has had user 
of this drain, because he says, hosvever short 
the duration of the ofr of the: plaintiff may 
be, “the right of the defendant also is of 
“very short standing : nay, it is of the time 
“subsequent to that when the drain used to 
“run.” He goes on to say :—“ He has no 
“right to prevent the plaintiff from the wse 
“ of his drain.” s 


Clearly, the Appellate Court was wrong 
in refusing to go into that question, and 
consequently the decree must be reversed. 
But whether the case is to be sent back or 
not depends upon the question whether or 
not there is evideace on the record legally 
sufficient to establish the piaintiff’s allegation 
of right. We find, however, on enquiry 
that there is no evidence on the record of 
such user of the drain as would be necessary 
for the purpose of establishing the right of 
easement claimed. None of the witnesses. 
who speak to user, carry that user so far 
back as twenty years before suit. 


Also with regard to the issue raised 
between the parties. relative. to the 
chubootarah,—although we are told that the 
rigbt of passage or way for the bullocks was 
not disputed, we cannot find that there is 
any evidence upon which the Court could 
come to the conclusion that that right of 
passage had been interfered with by the 
erection of the chubootarab; and therefore 
it must be useless to send back the case for 
the retrial of this issus likewise. 


The result is that the decrees of both the 
Lower Courts must be reversed, and the suit 
of the plaintiff dismissed with costs in all 
the Courts. 

We will add that, supposing that the 
plaintiff had the right which he alleges in 
this ease, he could not be“allowed in equity 
to stand by and see the defendant building a 
house and erecting a chubootarah before he 
complained in any way of his right being 
infringed by tlfose acts. He was bound at’ 
once to do his best to prevent the defendant 
from putting a permanent obstacle in the 
way of the enjoyment of his rights. . If he’ 
silently stands by and permits him to go to 
the expense .of erecting a building npon his 
own land befére he complains, a Court of 
equity ought to be very slow to listen to his 
complaint when the consequence of giving 
effect to that complaint will be to cause a 
very cousiderable damage and loss to the 
defendant. , . 
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* The 3lst July 1873. 


_ Present: 


The Hon'ble. Louis $. Jackson and Dwarka- 
nath Mitttr,, Judges. 


Nuksan Jotes—Ootbundi Tenures—Right of 
Occupancy. 


Case No. 402 of 1878. 


Special ‘Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 2nd September 1872, reversing a 
decision of the first Moonsiff of that 
district, dated the 29th January 1869. 


Premanund Ghose (Plaintiff) Appellant, 
VETSALS 


è Shoorendronath Roy (Defendant) 
Respondent. 


Baboo Issur Chunder Chuckerbutty for 
® Appellant. 


Baboo Rash Beharee Ghose for 
Respondent. 


Where by the custom of a particular locality rent was 
not payable when the land was not culturable, and the ryot 
paid rent only for the period that he could cultivate, he 
would still come within the meaning of the provision 
of the law which declares that a ryot who held or 
occupied land for a period of twelve years had a right to 
occupy the land so long as he paid the rent due 
thereupon. 


Jackson, J.—Ir was clearly proved in this 
case in the opinion of the Court of first 
instance that the plaintiff had cultivated this 
land, and that he had held the land for a 
period of more than twelve years, and he was 
therefore declared entitled to possession. 
The case had been tried several times in the 
Appellate Court without a final conclusion 
having been come to. On its coming now 
before the present District Judge’ he thinks 
that the plaintiff cannot succeed, because he 
sought for posses¥ion, in virtue of what he 
calls jummai right, whereas the evidence 
shows that plaintiff and his father before him 
occupied this land as “nuksan jote.” 
“Nuksan jote,” as we und@rstand, is very 
much the same as ootbundi. The Judge 
observes :-—‘‘It is quite certain that a 
`“ nuksan jote might become a jummai jote, 
“but it is equally certain that if a man sues 
“to recover land which he himself shows to 
“have been nuksan jote as jummai, it is 
“incumbent on him to show when and how 
& the transition took place. It appears that 
plaintiffs father had possession of the 
.“ subject of suit, and if the plaintiff had 
“sued for a deblaration of his right of occu- 
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“pancy it is very probable he would *have 
“ been entitled to a decree, but as he wishes 
“to have it declared that the land his father 
“held as nuksan jote is his jummaf land 
“derived from his father, he is ‘bound to 
“show when the nature of the tenure of that 
sland changed ; and this he has not done.” 
For this reason it appears that the Judge 
regards nuksan jote as not merely something 
entirely different from jummai, but also as 
being incompatible with the right of 
occupancy. When the Legislature declared 
that a ryot who held or occupied land for a 
period of twelve years had a right to occupy 
that land sò long as he paid the rent due 
thereupon, we apprehend that when by the 
custom ofa particular locality rent was 
payable when the land could be cultivated, 
and not payable when the land was not 
eulturable, and the ryot paid rent for the 
period that be could cultivate, and did not 
pay when he could not cultivate the land, 
he is to be considered as having held and as 
having paid the rent sufficiently to come 
within the meaning of the law. We appre- 
hend there is nothing in an ootbundi tenure 
incompatible with the right of occupancy. 

This being the only ground on which the 
judgment of the Moonsiff has been set aside, 
it appears tous that the judgment of the 
Lower Appellate Court must be reversed,-and 
that of the Moonsiff restored with costs. 





The Ist August 1873. 


Present: 
The Hon’ble Dwarkanath Mitter, Judge. 
Act VIII ( B.C.) of 1869 s. 29— Premature 


uits. 


Case No. 105 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 30th September 1872, modifying a 
decision of the Moonsiff of Pundooah, 
dated the 12th March 1872. 


Taramonee Debia and others (Defendants) 
Appedlants, 
VEFSUS - 
Joykisto Mookerjee (Plaintiff) Respondent. 


Baboo Umbika Churn Banerjee for 
Appellants. 


Mr, C. Jackson and Baboo Anund Chunder 
Ghossal for Respondent. 


The object of Act VITI (B.C.)} of 1869 s. 29 is to 
fix the maximum of time within which suits for arrears 
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of reff at enhanced rates ought to be brought; not to 
create a bar to the institution of sach suits before the 
expiration of the year on account of which the arrears 


are claimed. 
é . 


Mitter, J—II am of opinion that this 
special appeal ought to be dismissed with 
costs. The objection that the suit was pre- 
mature appears to me to be quite untenable. 
The words (Section 29 Act VIII of 1869 
B.C.) “Provided that if the suit be for 
“the recovery of rent ata higher rate than 
“was payable in the previous year, such rent 
“having been enhanced after issue of notice 
“under Section 13 of Act X of “1859, or 
“under Section 14 of this Act: and the 
“ enhancement not having been confirmed by 
“any competent Court, the suit shall be 
“instituted within three months from the 
“end of the Bengal year, or of the month 
“of Jeit of the Fuslee or Willayuttee year 
“on account of which such enhanced rent 
“is claimed,” do not, in my opinion, admit 
of the construction that a suit for arrears of 
rent at enhanced rates cannot be brought 
before the expiration of the year on account 
of a portion of which such enhanced rent 
is claimed. In the very first part of Section 
29 Act VII of 1869 (B. C.) similar words 
are used, “suits for the recovery of arrears 
of rent shall be instituted within three years 
from the last day of the Bengal year.” 
But it cannot, in my opinion, be contended 
that a zemindar is not entitled to sue for 
such arrears as have already fallen due in 
the course of a particular year before the 
expiration of that year. The object of the 
Legislature in enacting Section 29 was to fix 
the maximum period of time within which 
suits for arrears of rent at enhanced rates 


ought to be brought, and not to create a bar’ 


to the institution of such suits before the 
expiration of the year on account of which 
the arrears are claimed. 


The second objection relates to the notice 
of enhancement. J have read the notice 
and I am of opinion that this objection also 
must fail. It is true that the words used in 
the notice are not precisely the same as those 
used, in the Act itself; but nevertheless 
whatever defect there’ might have been in 
the notice, appears to have been fully cured 
by the evidence which Was produced by the 
plaintiff in order to make out the grounds of 
enhancement upon which he relied. 


The third and last objection relates to that 
portion of the disputed land which was 
claimed by the defendant as Jakheraj. The 
Judge of the Lower Appellate Court has 
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found as a fact that the, plaintiff has estab- 
lished by prima facie evidence that the 
lands in question were mêl lands of his 
zemindaree, and he hag further found that 
the defendant has alif orher futled to prove 
that they were his lIKkhberaj lands, It has 
been said that the onus of proof hns been 
unjustly and erroneously thrown upon the 
defendant. But this objection appears to me 
to be altogether unfounded. The Judge 
starts by saying that the plaintiff das made 
out a prima facie ease, and he then 
goes on to enquire whether that case had 
been rebutted by the defendant. This last 
objection, therefore, must also fail. 

The appeal is accordingly dismissed with 
costs, a 
— @ 


= 


The 2nd August 1873: 





Present: 
The Hon’ble Dwarkanath Mittet, Judge. 


Declaratory Suiti—Title— Adverse Possession.. 
Case No, 789 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 28th December 1872, 
affirming a decision of the Moonsiff of 
Behar, dated the 30th July 1872. 


Umbika Soonduree Dossee (Plaintiff) 
Appellant, 


VETSUS 


Shama Churn Gooho and others (Defendants) 
Respondents. 


2 
Baboo Romesh Chunder Mitter for 
Appellant. 


Baboos Nullit Chunder Sen and Chunder ` 
Mohun Sen for Respondents. 


& 

Quere.~-Would proof of adverse possession for more 
than twelve years be insufficient for the maintenance 
of a suit for a declaration of title? i 


Mitter, J—In this case, although I am 
not prepared to say that the decision of the 
yd `. 
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Subordinate Judge is very satisfactory, 

. feel myself bound ‘té hold that it is one 
with which I cannot interfere in special 
appeal. There is yo 
suppose that the doo nents relied upon by 
the special appellant¥have not been duly 
considered by the Subordinate Judge, and 
I am not aware of any law which makes is 
imperative on a Court of Justice to refer to 
every piece of evidence, oral ang documentary, 
„on the wecord. Whether the’ Subordinate 
Judge was right in laying it down as a 
proposition of Jdw that proof of adverse 
possession for more than twelve years would 
not be sufficient for the maintenance of the 
plaintiffs suit, because that suit was one for 
declaration of title, is asquestion upon which 
I do not wish to express any opinion at 
. present. The Subordinate Judge has found 
upon the evidence that the possession of the 
plaintiff’s husband was not of an adverse 
character, but that it was a possession held 
by him as the managing member of a joint 
` undivided family. It is said that there is no 
evidence on the record to support the finding 
that the plaintiff’s husband was the manager 
of the joint undivided family ; but whether 
this be true or not, it appears to be quite 
clear that, in the absence of any satisfactory 
evidence on the other side, the Subordinate 
Judge was warranted in holding that the 
family continued to be joint. The admissions 
relied upon by the special appellant cannot 
be treated as. estoppels. At the most they 
are mere items of evidence which if was for 
the Subordinate Judge to deal with in the 
best manner he thought proper. It is also 
worthy of remark that the cardinal point 
upon which the plaintiff rested her case 
has not been made out by any satisfactory 


evidence, that point being that by virtue of 
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The 5th August 1873. °% 


Present : 


reson whatever to | The Hon'ble F. A. Glover and E. G. Birch, 


Judges. i 
Jujmanee Light— Offerings. 
Case No, 1910 of 1872. 


| Special Appeol from a decision passed by 


the Judge of East Burdwan, dated the 
ith August 1872, modifying a decision of 
the Moonsiff of Indoss, dated the 18th 
December 187}. 


Jadub Chunder Chuckerbutty (one of the 
Defendants) Appellant, 


VETSUS 


Bhubo Soonduree Dabeo (Plaintiff) 
f Respondent. 


Baboo Mohendro Lall Mitter for Appellant. 


Baboo Kalee Prosunno Dutt for 
Respondent. 


The phrase “jujmanee right” was construed to mean 
the right to participate in the offerings made to the 
idol, and not the offerings or presents which were made 
to the priest himself. 

Glover, J—Two questions are raised by 
the defendant (special appellant) in this 
appeal; she first as to the plaintiff’s right 
to recover the two plots of land Nos. 27 
and 28 the second as to the right to receive 


a share of the jujman’s offerings or what 


is called in the decree the “ jujmanee right.” 
The special appellant contends that the 
plaintiff’s husband’s right in both these 
properties was personal only, and did not 
descend to his heirs. 
The Judge has found that the land (plots 


an arrangement between her husband Juggut | Nos. 27 and 28) was heritable property; and 


Chunder on one side, and Kala Chand, 
Gudadhur, and“Gopal Kristo on the other, 
her husband obtained the share in the 
ancestral property for whieh the present suit 
is brought. This was the, allegation upon 
which the plaintiff rested her case in the 
Court, below, and it was for her to give 


when we find that, on the death of the first 


‘donee Ram Chand, it passed without objection 


to his sons, one of whom wasthe plaintifs 
husband, and that the shares of at least two of 


‘these sons have epassed to their surviving 


brothers, we consider that the Judge was right 
in holding that the property was one which 
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_ satisfactory evidence to establish its truth. | was heritable, and that the plaintiff was 

This: she has failed to do, and under the | competent to take if as heir of her husband, 

circumstances, whatever view I myself would | she “making due pyovision with the othor 

have come to if I had to deal with the | share-holders for the performance of the 

evidence in the case, I feel mYself constrained | idol services. It is a matter of every day 

` to say that I see no ground to interfere with | occurrence for women to perform such 
the decision of the Subordinate Judge in | services vicariously. 

special appeal. The appeal is therefore| Some doubt has arisen as to the exact 

dismissed with, costs. meaning of the Judge’s finding on the second 

: question, the “jujmanee right.” The special 

i + : $ 
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appetlant contends that the Judge has given 
the plaintiff the right to insist on receiving 
from her late husband’s jujmans the offer- 
ings which they were accustomed to make 
to him daring his life time. The respondent, 
on the other band, declares that her right 
under the decree extends merely to taking 
a share of the offerings actually made to 
the idol. 

Both parties are, however, unwilling that 
this litigation should be protracted by a 
reference to the Judge, and are content to 
take the Court’s interpretation of the words 
“ jujmanee right.” 

And we have no doubt that this ought to 
mean, and in all probability does mean, the 

right to participate in the offerings made to 
the idol. No Court could compel the 
jujmans of the deceased priest to continue 
their presents or offerings to his widow. 
The right or rathey privilege was a personal 
one, and was continued because the jujmans 
chose to pay that particular priest rather 
than another. 

The question has been discussed more 
than once both in this Court and in the late 
Court of Sudder Dewany Adawlut, and has 
always been decided after this manner. 

The special appeal is dismissed, but under 
the circumstances each party will pay their 
own costs. 





Bamsa reaS 


The 6th August 1873. 


Present: 


The Hon’ble Louis S. Jackson and G. G. 
Morris, Judges. 


Small Cause Couris-——Jurisdiction. 


Case No. 447 of 1878. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 18th 
reversing a decision of the Moonsiff of 
Muzxoodpore, dated the ¥th October 1871. 


Mohesh Chunder Mosoomdar-and others 
(Plaintiffs) Appellants, 
o «versus $ 


Jharoo Kholee (Defendant) Respondent. 
Baboo Bungshee Dhur Sen for Appellants. 


Baboo Grija Sunkur Mojcomdar for 
Respondent. -~ 
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The Court of Small Causes having declined jurisdic- ` 
tion in a suit, plaintiff filed: it in the Moonsiff’s Court 
where it was dismissed ‘as being cognizable by tha 


Small Cause Court. In appgil, the Suborlinate Judge 
decided the case, which then brought before the 
High Court in special appe 


Hep that the case was cognizable by the Small 
Cause Court, and the Subordinate Judge's decision having 
been without jurisdiction could nof be upheld, . 

(J e- 


Jackson; J.—It appearg to me that the 
Subordinate Judge in deciding this appeal 
went beyond his province in determining a 
point which had been previously settled by 
his predecessor at the first hearing of the 
appeal. Still it appears plain enough that 
the suit was really cognizable by the Smelt 
Cause Court. The plaintiffs originally 
thought so and brought their suit there. 
The Small Cause Court took an erroneous 
view and declined jurisdictioh. The case 
being afterwards filed in the Moonsiff’s 
Court, the defendant in turn took the 
objection that the suit was cognizable in-the 
Small Cause Court and succeeded in having 
it dismissed on that ground. .The plaintiff 
is very much to be pitied, but we cannot 
uphold a judgment which is passed without 
jurisdiction. The best thing we can do is 
to order the Small Cause Court to entertain 
the suit on the present plaint and afier 
hearing the case to give judgment. But 
there is a still better thing to be done, that 
is, for the parties to come to a mutual 
understanding as to what is justly due to 
one side or to the other, and thus save 
themselves the troubles and expenses of 
further litigation. The order of this Court 
is that the judgment of the Lower Appellate 
Court being set aside, each party will bear 
his own costs of this litigation. But this 
will not prevent the plaintiffs fr om recovering 
from the defendant the costs of the suit if 
they succeed in the Small Cause Court. 


e 
Morris, J.—I_ concur in thinking that the- 
circumstances of the case require that it 
should be transferred for trial to the Small 
Cause Court. 
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‘The 19th July 1878, 


° ine : 
The Hon’ble W. Mar y and E. G, Birch, 
Judges. 


e Sale for Arrears of Rent—Collusion. 


Case No, 1167 of 1872. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 30ih April 1872, 
@fjirming a decision passed by the Moon- 
sif of that district, dated the 30th 
September 1871. 

t. 
. Kishore Chunder Sein (one of the Defend- 
ants) Appellant, 


VETEUS 


Kally Kinkur Paul Chowdhry and others 
(Plaintiffs) Respondents. 


Baboo Mohinee Mohun Roy for the 
: Appellant. 


Baboo Nullit Chunder Sein for the 
Respondents, 


Where the sale of a tenure for arrears of rent was 
brought about by collusion between the party in whose 
name it stood and theapurchaser, with a view to get rid 
of a co-sharer who had neglected to have his share 


transferred to his name, : 


Hep, that the transaction was a pyvate sale, and not 
really an auction sale for the purfose of realizing the 
gemindar’s rent; and that, on payment of his share of 
ihe rent, the above sharer was entitled to have his share 
re-conveyed to him. 


Markby, J.—In this case it @ppears that the 
respondent had purchased a share in a tenure 
in which Bhyrub Chunder held another 
share. Bhyrub Chunder disputed the respond- 
ent’s title and kept him out of possession, 
but the respondent obtained a decree, and 
recovered possion on the 19th January 


4 


1866. The tenure was recorded in the name 
of Bhyrub Chunder, and the rent of the 
whole was paid regularly up to the month 


‘lof May 1868, but how or by whom does not 


appear. The respondent had not, however, 
taken the necessary steps to have the share 
which he had purchased transferred to his 
name. 


The rents for June and July 1868 were 
not paid. A suit was brought ngainst 
Bhyrub Chunder, in whose name the tenure 
stood ; judgment was recovered; and the 
tenure sold, nominally to Kishore Chunder 
Sein, Bhyrub Chunder’s brother-in-law and 
the appellant before us, but Bhyrub Chunder 
is stillin possession. Both the Lower Courts 
have fonnd that the default in payment of 
rent was wilfully made by Bhyrub Chunder, 
and that his object was to bring about a sale 
of the tenure in order to get rid of the 
respondent’s claim to a shurein the property, 
and also that the person who represented 
the zemindar in these proceedings was acting 
in collusion with the purchaser in not giving 
the proper notices for the sale and in the 
conduct of the sale itself, 


The Subordinate Judge holds that such 
a proceeding by a co-sharer was a fraud, and 
could not give Bhyrub Chunder or the 
appellant any title to the respondent’s share ; 
and has, therefore, given the respondent a 
decree to recover possession of his share. 


Bhyrub Chunder is a defendant in the 
suit, buf has not appealed. He has allowed 
the contest to be condueted throughout by the 
nominal purchaser, Kishore Chunder Sein, 


For the appellant it is contended that this 
was no fraud. It is contended that there 
can be no fraud without misrepresentation, 
whereas in this case there was no misrepre- 
sentation ; that, had the respondent shown 
due diligence in looking after his own 
interests, he would have had his namo 
recorded as a shareholder in the tenure, in 
which case no sale could take place without 
his knowledge ; that a shareholder is not 
bound to protect the’ interests of his co-° 
sharere; arid that the appellant and Bhlyrub 
Chunder had full right to take any advantage 


‘they could of their position to get rid of the 


respondeut, who was obnoxious to them. 


Had there been no collusion between 
Bbyrub Chunder, whom the Court below 
considers to have beeu the real purchaser at 
the auction sale and the zemindav’s agent, I 
am not at this moment prepared to say that 
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the**respondent could have recovered his 
share. Ido not wish to be understood as 
deciding anything upon that point, But it 
being*found that there was collusion between 
the purghaser and the person who conducted 
the sale, the case falls within the principle of 
the decision of the Privy Council in the case 
of Nuzzur Ally Khan, 5 W. R. P.C., 81. The 
gist of that decision appears to be that, 
as the sale was not really a public one 
for the purposes of realizing revenue, but 
only a device to give to what was really a 
private transaction the incidents of a public 
sale, it ought to be treated as a private sale 
only. So it seems to me here that there 
was not really an auction sale for the 
purposes of realizing the zemindar’s rent, but 
only -a private transaction between the 
appellant and the zemindar’s agent carried on 
under the appearance of an auction sale. 
And I think the decision of the Privy 
Council warrants us in holding that whatever 
may be the forms gone through, no one will 
be allowed by means of a fictitious auction 
sale to cause a loss to another, and a benefit to 
himself, . 

Upon these grounds, therefore, I think the 
judgment of the Courts below is right and 
ought to be affirmed; but, as pointed out in 
the case reported in 14 W. R., 159, I think 
the proper course is to direct the appellant 
to re-convey to the respondent his share in 
the property. The appellant is entitled to a 
refund of so much of the purchase money 
as was applied to the satisfaction of the 
plaintiffs share of the rent then due, which 
the parties have agreed to fix at Rs. 5. 

That the appeal be dismissed; that it be 
declared that neither the defendants nor any 
or either of them are or is entitled to the 
12 gundals 2 cowries and 1 krant share 
which was sold at the sale for arrears of 
rent; and that, upon payment to the 
appellant by the respondent of the sum 
of Rs. 5, the appellant do execute a con- 
veyance of the said share to the re- 
spondent, such conveyance to be prepared 
by the respondent pnd tendered to the 
appellant for execution; and if the appellant 


. “shall neglect or refuse’ to execute the con- 


veyance when required, the conveyance is 
to be executed by the Moonsiff. Costs of 
the stamp for the conveyance and fees for 
registration to be added to the costs of this 
appeal, and recovered from the appellant with 
yniterest at G per cent. The respondent to 
obtain possession of the land immediately 
upon execution of the conveyance, 
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The ist August 1873. 


Present: l 
The Hon’ble J. B. Pher and G..G. Morris, 
Judges. ' 


Acknowledgment of Refund of Consideration for 
Morigage— Registration — Act XX of 1866 
s. 17 cls. 2 & 3—Evidence. 


Case No. 176 of 1872. . ; 


Regular Appeal from a decision passed by 
the Subordinate Judgeof Tirhoot, dated 
the 27th May 1872. 


Sheikh Guguaofur Ali and another 
(Plaintiffs) Appellants, 
e 


versus > 
Mahomed Yaseen and another ( Defend- 
ants) Respondents. 


Mr. C. Gregory ond Bablo Chunder — 
Madhub Ghose for Appellants, 


Moonshee Mahomed Yousuff for 
Respondents, 


A document acknowledging the re-payment ofcon- 
sideration money advanced upon a mortgage is not 
required by Act XX of 1866 8. 17 cl. 8 to be registered, 
neither can it be treated as an instrument which pur- 
ports or operates to limit or extinguish any right, title, or 
interest to or in immoveable property within the scope 
of cl. 2, Such a document is admissible as evidence 
without registration. 


Phear, J.—~The plaintiffs “sue the defend- 
“ants to recover Rs. 6,638-6-6 principal 
‘with interest, which was payable by them 
“on the 25th Magh 1278 as per detail in the 
“ikrarnamah in the shape of a mortgage- 
“bond, bearing registration dated the 29th 
“ July 1870.” 

The plaintiffs have obtained a decree for a 
portion of this money inethe Court below, 
but that Court has refused to decree the full 
amount on the ground that payment, or an 
acknowledgment fh the way of payment, has 


been proved m@aqinst the plaintiffs by the ° 


production of a certain document which has 
been called a receipt signed by them. The 


plaintiffs deny that this receipt was signed’ 


by them, and also maintain that it is not 
admissible as evidence inasmuch as it is not 
registered. œ . 

We have had the ikrarnamah upon which 
the plaintiffs sue and also this receipt trans- 
lated, and we have taken time to consider the 
effect of the evidence in this case so far as it 
bears upop the question® whether the 
plaintiffs signed this documeg or not. 


» 
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We have arrived at ‘the conclusion that 
the plaintiffs undoubtedly did sign this 
receipt, and that they gave it to the defend- 
ants as an acquittancealin respect of so much 
of the monéy secured the ikrarnamah as 
was covered by it, The evidence upon this 
point appears to us exceedingly strong. 

One Morad Ali, who does not seem to 
have apy personal interest in the matter, 
aid was admittedly present at the time when 
certain atknowledged kobalahs were exe- 
cuted by the present defendants in favor of 
the plaintiffs, states that at that time this 
receipt ‘was signed by the plaintiffs in his 
presence, and delivered as a receipt to the 
defendants. There can be no doubt at all as 
to his statement on this point. He says 
thag, after these documents, on the one side and 
the other, were signed, all parties went to the 
Registration office. And he says further 
that he went. with the parties to have the 
documents reotstered. The plaintifls admit 
. that the three deeds of sale were executed 
in their presence as Morad Ali asserts; they 
admit that Morad Ali was present then ; they 
admit that they and the defendants all went 
to the Registration office, and that Morad 
Ali was with them as he mentions, But 
they deny that they ever signed this receipt, 
or had anything to do with it. The evi- 
dence which they themselves give upon this 
point is anything but satisfactory, and their 
stories differ with respect to some material 
facts. 

Then the mohurrir of the Registration 
office,—not to speak of other witnesses,—the 
mohurrir says :—He rentembers these persons 
coming with-these documents for registration 
just in the way that Morad Ali says they did. 
The three kobalahs were registered, but 
when they came to. the registration of the 
other document—a receipt—it was objected 
by the Registratio& officers that it was not 
sufficiently stamped. The document itself 
has been produced, and has been spoken to 
both by this mohurrir and by Mr. Jones the 
" Sub-Registrar. It bears «dh endorsement 
upon it in red ink, signed with the initials 
of Mr, Jones purporting to have been made 
‘on the 19th January 1871, the very day upon 
which. the other kobalahs were registered, 
aod this endorsement is to the effect that it be 

sent to the Qollectorate to ascértain whether 
the stamp is sufficient or not. Mr, Jones 
and the mohurtrir say that it was sent to the 
Collectorate in January, and that it did not 
come back to them again till June. When it 
did come back, it bore an endorsement of the 
Collectorate offer stating that the stamp was 
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sufficient. And thereupon Mr. Jones Can- 
celled the endorsement in red ink, putting his 
initials in black ink against the cancelment ; 
that the present defendants were informed 
some time after this by the Registration 
officers that the document had returned from 
the Collectorate. They then took steps to 
get the present plaintiffs to come to the office 
for the purposes of consenting to its registra- 
tion, but they-refused todo so. Summonses 
were issued for the purpose of compelling 
their attendance, and then they denied, one 
or both eof them denied, that they were 
executants.. Upon tbis, of course, registra- 
tion was refused. 

It seems to us that there can be no sort of 
doubt about these facts, and most unfortu- 
nate it is that things should have occurred 
as they did occur. Had not Mr. Jones 
blundered in the matter of the stamp, it is 
Impossible to doubt that this document 
would have been registered at the same time 
as the other deeds were registered, and there 
never would have been the smallest oppor- 
tunity afforded to the present plaintiffs for 
disputing the force and the validity of the 
receipt. 

If then this receipt is admissible in evi- 
dence, if was rightly taken by the Lower 
Court to amount to an aequittance of the 
defendants so far as regards that portion 
of the plaintiffs’ claim which is comprised 
in the receipt. By the account of both 
parties, the ikrarnamah, in the shape of 
mortgage, upon which the plaintiffs sue, was 
given by the defendants for the purpose of 
securing payment to the plaintiffs of a certain 
sum of money—Rs. 18,000 odd—which, 
as between the parties to the instrument, was 
taken at the time to have been advanced by 
the plaintiffs to the defendants, or rather was 
acknowledged to be a debt due from defend- 
ants to the plaintiffs. This receipt was in 
truth an acquittance to the defendants by 
the plaintiffs, or release from liability in 
respect of Rs. 7,000 odd, part of that 
Rs. 18,000. It was not, properly speaking, 
a receipt of money actually paid, because 
there had previously been no actual advance, 
of the money which constituted the mortgnge 
debt, but it was a release of tlhe defendants’ 
personal obligation to pay Rs. 7,000 odd, 
portion of the money secured by the ikrar- 
namah. 

The next question then is, is this docu- 
ment receivable as evidence between the 


‘parties notwithstanding it is not registered ? 


It is urged on behalf of the plaintiffs that 
this is a document which falls withih the 
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deseription of Clause 3 Section 17 Act XX 
of 1866. 

Clause 3 of that section runs thus :— 
“ Instruments which acknowledge the receipt 
“or payment of any consideration on account 
“of the creation, declaration, assignment, 
“limitation, or extinction of any such right, 
‘ title, or interest.” 

And the words “such right, title or interest” 
refer to the definition to be found in Clause 2 of 
the same Section, which says :—* Instruments 
“(other than an instrument of gift), which 
“ purport or operate to crente, declare, assign, 
“limit, or extinguish, whether iu present or 
“in future, any right, title, ‘or interest, 
** whether vested or contingent, of the value 

“of Rs, 100 and upwards, to or in immove- 
“able property.” 

It is argued that this document is an in- 
strument which acknowledges the receipt or 
payment of consideration on account of the 
creation of a title or interest in immoveable 
property. But it seems to us that this con- 
tention is not correct, The consideration for 
the ikrarnamah, or the mortgage, was the 
existing debt which was acknowledged by 
the covenant in the same deed on the part 
of the defendants to pay the Rs. 18.000 odd ; 
or more correctly, was the remainder of the 
entire transaction of which the executian of 
the ikrarnamah by the defendants was only 
apart, If, instead of its being in this shape, 
the consideration had been an actual advance 
of Rs. 18,000 made by the plaiatiffs to the 
defendants, then an acknowledgment of the 
receipt or payment of that consideration 
money, or n portion of that consideration 
money, would necessarily have been made by 
the person to whom that consideration was 
paid. In other words, it would have been 
made by the person creating the interest and 
who acknowledged by that document that he 
had received the consideration for creating 
the interest. Itstands, so to speak, upon the 
same parallel as the creation of the interest 
itself: the one party creates the interest in 
the immoveable property; the other party 
gives the consideration for it ; and the receipt 
of that’ consideration, 1f the consideration is 


_ veceived, must be on tHe part of the person 


who creates theinterest. And we apprehend 
es i + 

that it is because the acknowledgment of 

receipt of the consideration money for the 

creation of an interest must necessarily be 

by the hand of the person who created the 


interest, and would be therefore equally 


efficacious to bind him as evidence of the 
creation of the interest as the actual instru- 
ment py which it. was created, constituted 


+ 


the reason why the Legiglature enacted that 
which is enacted in* Clause 3 of Section 17. 
It did not proceed to say that the return of 
the consideration monpy when if had been 
received, or a doeynp acknowledging the 
re-payment of the mney advanced upon a 
mortgage, must be registered. The enact- 
ment is that an instrument acknowledging 
the receipt of the consideration money for 
the crention of the interest must be registered. 
Neither can this document be treated as an 
instrument which purports or operates to 
limit or extinguish any right, title, or interest 
to or in immoveable property within the 
scope of Clause 2 Section 17 Act XX of 
1866, for it in no way affects the extent of 
the mortgage or the amount of the money 
charged’on the immovenble property : at most 
it furnishes evidence to the effect that part 
of the, charge has been raised, part of the 
mortgage debt re-paid. And no other prssage 
in the Registration Act seernfs to bear upon 
the question before us. Therefore, in our, 
judgment, there is nothing in the Registration 
Act to prevent this document from being 
admissible as evidence between the parties, 
and we think that the right effect bas been 
given to it in the Court below. I: follows, 
therefore, that this appeal must fail, and 
we accordingly dismiss it with costs, 


The Ist August 1873, 
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The Hon’ble J. B. Phear and G. G. Mortis, 
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Hindoo Law ( Mitakshara)-—Joint Family Propers 
ty~—Partition—Father—Son—M other: 


Case No. 1498 of 1872. 


Special Appeal from a decision passed by 
Officiating Judge ef Bhaugulpore, dated 
‘the 27th July 1872, reversing a decision 
of the Subordinate Judge of that district; 
dated the \3theSeptember 1871. 
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Messrs. J. H.-A. Branson and C. Gregory 
and Baboo Romesh Chunder Mitter for 
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Mr. J. T. Woodroffe and Baboos Mohesh 
Chunder Chowdhry and Kalee Prosunno 
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In a joint family, under the Mitakshgra law, the father 
during his life may at his pleasure partition the whole 
of the property in his hands, or agg of it; andif he 
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does so, he must allot a share to his wife for her mainte- 
nance in addition to the share which he takes himself ; 
also the sons can at any time during the father’s life, at 
their pleasure (even when any of the contingencies 
which entitle them to divide the whole estate have not 
happened) céll,upon him\to partition the ancestral 
property, and in that event Alse the mother must have 
her share as before, 

After the father's death, the sons may divide the 


. property among themselves; but then too they must 


e 


give a share to their father’s widow, and toan unmarried 
sister, if there is one. In all the cases alike the mother's 
share in the ancestral property must be equal to that of 
a son. a 

e 


Phear, J.—In this case a son sues his 
father and his brother, who is a minor, to 
obtain partition of certain ancestral property, 
the family being a joint Hindoo family 
governed by the Mitakshara law. 

Two principal questigns have arisen in the 
suğ : first, whether a son can sue his father 
to obtain partition of ancestral property 
during his father’s lifetime ; and secondly, 
whether if he does so, and the mother is 
alive, the mother-is entitled on the partition 


. to have a share by way of maintenance or 


otherwise. 

In this case it is admitted that the mother 
is alive, and the plaintiff has not made her a 
party to the suit: not only has he omitted 
to make her a party to the suit, but he 
maintains that she has no right to a share 
on any ground, and ought not to be a party 
to the suit. 

With regard to the first issue just men- 
tioned, a decision of the Madras Court, 
which is reported in I Madras Reports, page 
77, has determined that a son can sue during 
his father’s lifetime for partition of the 
ancestral estate. A decision of a Full 
Bench of this Court, reported in VI Weekly 
Reporter, page 18, is to the like effect, Also 
a judgment delivered by a Division Bench of 
this Court, which is reported in IX Weekly 
Reporter, countenances the proposition that, 


on a division of tle ancestral property during. 


the father’s lifetime, his wife is entitled to 
a share for her maintenance, although, no 
doubt, if does not judicidlly determine the 
point. / 8 
Notwithstanding these authorities bearing 
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serving to lead up to the conclusion that 
each member of a joint Mitakshara family 
acquires by birth a certain indefinite right 
of property in the psternal and andestral 
estate ; that the father or head of tħe joint 
family has an independent power of disposal 
for certain purposes of the family effects 
other than immoveable property, but is 
subject to the control of his sons and the 
rest of the family in regard to the immoveable 
estate whether acquired by himself (though 
it must be remarked by the way that this is 
afterwards greatly modified, Section V, 
paragraph 10) or inherited from his father 
or other predecessor (paragraph 27): with, 
however, this one exception relative to the 
control, namely, that, while the members of 
the joint family are minors, or incapable of 
giving their consent to a gift and the like, 
one member of the family may conclude a 
gift, hypothecation, or sale even of the 
immoveable estate if a calamity affecting the 
whole family require it, or support of the 
family render it necessary, or indispensable 
duties such as the performance of the father’s 
shradh makes it unavoidable (paragraph 29). 

The three last paragraphs but one of the 
same Section, z.¢e., paragraphs 30, 31, 32, 
furnish an interpretation of two or three 
texts which, without it, would seem 
inconsistent with the foregoing view of the 
law ; and explain that these texts only refer 
to certain precautionary formalities, which 
ought to accompany, but which are not 
essential to the validity of any dealing with 
joint family property. 

And the last paragraph (33) reserves to a 
later part of the commentary, the mention 
of a certain distinction between the right 
acquired by birth in paternal, and that in 
ancestral, estate. 

We find this distinction reasoned out in 
Section V, and given concisely in paragraph 
10 of that Section. One effect of it is, as 
already stated, to relieve the fnther from the 
control of his sons as regards his acquired 
property. 

The indefinite right,in the joint property 


upon both these issues, it was very strongly | which as thus explained is acquired by birth, 


‘urged, upon us on behalf of the defendant 


on the one side, and on behalf of the plaintiff 
on the other, that neither proposition was 
well-founded in Mitakshara¢aw. We have 
thus felt it necessary to examine somewhat 
closely the text of the Mitakshara so far as 
it bears upon these two issues. 

The first Section of Chapter I may be de- 
scribed as an elfiborate discussion ,and some- 
whatartificial amlysis of several ancient texts, 
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is capable of being rendered personal (so to” 


speakł and separate by partitiog ; and in the 
next paragraph (which Mr. Colebrooke bas 
made the first paragraph of Section IX) the 
commentator proceeds to consider “ aé what 
“time, by whom, and how partition may be 
made.” For this purpose he first cites the 
text of his author (Yajnavalkya), which runs 
thus :—“ When the father makes’ a partition, 
“let him separate his sons from himself at 
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ons pleasure, and either dismiss the eldest 
“with the best share, or if he choose, all 
“may be equal sharers.” After’ developing 
this text slightly, the commentator says in 
paragraph 6 that the power of unequally 
distributing the property which it confers on 
the father relates solely to his self-acquired 
property, because unquestionably he has not 
such power in regard to ancestral property 
by reason of equality of ownership therein 
on the part of himself and his sons, which 
the commentator undertakes to explain later, 
and which he does explain (as already 
mentioned) in paragraph ‘10 of. Section V, 
The text with this qualification in effect may 
be put thus :—“ When a father makes a 
“ partition, he may give his children equal or 
« unequal shares, as he thinks fit, except 
“that in partitioning ancestral property he 
“ must give them equal shares.” This method 
of first deducing the general proposition from 
one text or authority, and then cutting it 
down by an exception made on the founda- 
tion of another, prevails through the whole 
of the commentary. 

. The commentator next proceeds to state 
the occasions on which a partition may be 
effécted, a step which ought logically to have 
been taken previously to making any mention 
of the father’s powers of distribution; for, 
taken here, it effects a break in the continu- 
ity of the discussion relative to the question 
of shares on partition, These occasions are 
(paragraph 7) at the pleasure of the father 
during his life, at the pleasure of the sons 
after his death, and also at the pleasure of 
the sons during his life against his will, 
provided that certain specified events occur. 
Nothing appears here to limit the application 
of this passage to the partition of the father’s 
self-acquired property only’: the partition of 
his property generally, ancestral as well as 
self-ncquired, seems to be meant, and the 
Madras High Court bas so interpreted the 
- paragraph (I Madras, 77). This view is 
confirmed incidentally bya remark which is 
made by the commentator in paragraph 4 of 
Section III, and whieh will be presently 
Jeferred to. Besides, these occasions of 
partition, paragraphs 8 and 10 of Section V, 
no doubt, add auocther, namely, at the pléasure 
of the sons during the father’s life so far as 
regards ancestral property: and therefore 
the like result would in the end be reached, 
if we supposed the previously mentioned 
occasions of partition to have been spoken 
of in regard to self-acquired property only, 
excepting that under that supposition there 
would"be no direct authorfty anywhere for 
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the father’s partitioning the ancestral pro- 
perty during his life; and that there is 
certainly no reason afforded for this liinitation 
upon the exercise of fhe father’s discretion. 
On the whole, there fess to be Ho cause to 
impeach the justness of the Madras High 
Court’s opinion, and much to support it. 

At the point which we have now reached, 
the commentator returns to the question 
relative to the amount of the shares. He says 
(Section II, paragraph 8) :—“ TwWo sorts of 
partition at the pleasure of the father have 
been stated, namely, equal and unequal,” and 
after quoting a text of Yajnavalkya (“If he 
make the allotments equal, his wives, to whom 
no separate property has been given by the 
husband or the father-in-law, must be rendered 
partakers of like portions,”) he represents¢he 
effect of it to be that “ when the father, by, 
“ his own choice, makes all his sons partakers of 
“equal portions, bis wives, to whom peculiar 
“ property had not been given Dy ths husband 
“or the father-in-law, must be made partici-.. 
“pant of shares equal to those of sons. 
“But if he give the sons unequal shares, 
“his wives do not také such portions, but 
“receive equal shares of that which remains 
“after the allotments to the sons have been 
“ deducted.” 

As in the previous Section, there is 
nothing here expressed to limit the applica- 
tion of these passages to the partition of 
self-acquired property alone, unless it be thé 


words “ by his own choice ;” but these seem 


to refer rather to the act of partition than - 
fo any discretion in regard to the magnitude 
of the shares. And the upshot of it all 
appears pretty plainly to be that, while the 
father in partitioning the property which he 
has, of whatever kind, may in some cases 
make a difference in the shares which he 
gives to his sons, he must in no case make 
any in the shares which” he gives: to his 
wives. There arises, further, the inference 
that in all cases qf a partition by the father 
his wives are entitled to the shares mentioned, 
and this inferente is rendered certain by 
paragraph 1 of Section VII, which will be 
quoted hereafter. In the remaining pata- | 
graphs of Section II, the commentator points 
out cases in which a father may be justified 
in giving even-& nominal share to a son, and 
also that a legally effected distr ibution by 
the father in unequal shares cannot be set 
aside. This can only be done when the 
father has acted under undue influence, and 
80 On. 

In the -pavagtaphs of Section IIT, the 
question of par tition at the stance of ‘ihe 
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sons after the degth of the father and 
mother is dealt with,*and although this 
particular topic isa little remote from that 
which is before us, qyet the reasoning by 
which the ‘result,. namely, that brethren 
should divide only inf equal shares (para- 
graph 7) is reached exhibits some points 
which are of use to us, and for that cause 
has been already alluded to. At the outset 
of the Section, the commentator represents 
his oppowents as objecting that such text as 
that of Yajnavalkya (quoted in Section II):— 
“ Let him either dismiss the eldest with the 
best share, &c.,” sanction an unequal distribu- 
tion of property when the division is made 
in the father’s lifetime, and that consequently 
an unequal division’ is *admissible at every 
peyod ; but the answer which the comment- 
ator makes is, not that these texts were 
delivered in view of a special partition, as of 
self-acquired property only, but “ true, this 
unequal partion is found in the sacred 
. ordinances, but it must not be practised, 
because, amongst other things, there exist 
counter or qualifying maxims and texts,” 
The commentator then goes on to argue that, 
inasmuch as “ Apastamba declared, a father 
“making a partition in his lifetime, should 
“ distribute the heritage ” (i.e. the ancestral 
property, see Section I, paragraph 2) 
“equally among his,sons,” therefore the 
sons dividing his property after his death 
(when it must all of it necessarily be in the 
situation of ancestral, property) must divide 
it only in equal shares. 

We thus sée it disclosed that the texts 
quoted in Section 2 are quite general in 
their original meaning, and are only restricted 
in operation, so far as they are restricted at 
all, by the force of other qualifying texts. 
We also see it recognized that the incidents of 
a partition effected at the instance of the 
sons must correspend strictly with those of 
aà partition of a like property effected by the 
father. In this way it appears, at once, 
that the view which the Madras High Court 
` took of the general scope. &f paragraph Y, 
Section II, is correct ; that the directions of 
paragraphs 9 and 10 of the same Section 
‘with. regard to shares of widows are equally 
general ; and that these directions apply to 
partitions effected at the instance of sons, as 
well as those effected at the father’s own 
pleasure only. 

` The paragraphs of Section IV only describe 
property’ which is of such a nature that it 
ought not to be divided. But those of 
Section V again revert to the distribution 
of joint property on partition, First, we had 
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the case of partition by the father of*his 
own will during his lifetime ; secondly, parti- 
tion effected by the sons after the death of 
both father and mother of property *gene- 
rally which had been held by thé father. 
Here, we have something supplementary and 
more particular. The commentator -declares 
that, in the distribution of the grandfather's 
(z.e., ancestral) property whenever the parti- 


tion takes place, the adjustment of the grand- 


sons’ shares must be effected through their 
father’s: thus, if the father is dead when the 
partition jakes place, the grandsons only get 
the share which would have fallen to their 
father had he been alive at the partition; and 
if he is alive, they ouly share with him what - 
he gets. But the commentator states empha- 
tically that in that share they are co-owners 
with the father; and’ in a partition of it 
have equal rights with him independently 
of his will, And he is at much pains to 
combat the contrary notion, saying in parti- 
cular that the text “when the father makes 
a partition, &c.,” which has been already 
quoted, aud others, so far as they countenance 
unequal distribution by the father, apply 
to his self-acquired property only. He goes 
on further to pursue this doctrine to its con- 
sequence, and in paragraphs 8 and 11 demon- 
strates that the son can, at any time during 
his father’s lifetime, demand, whether his 


‘father be willing or not, a distribution of 


the ancestral estate, Finally, in few words 
(paragraph 10) he sums up by stating the 
difference in the son’s right to the father’s 
and the ancestral property,—tbe distinction 
which he had previously promised to make. 
The paragraph runs as follows :— 

10. “Consequently the difference is 
“ this :—Although he have a right by birth 
‘fin his father’s and in his grandfather’s 
“property, still, since he is dependent on 
“ his father in regard to the paternal estate, 
“and since the father has a predominant 
“interest, as if was acquired by himself, the 
“son must acquiesce in the father’s disposal 
“of his own acquired property ; but since 
“both have indiscrimipately a right in the 
“erandfather’s estate, the son has a power 
“of interdiction (if the father be dissipating? 
“the property)” , e 

Section VI commences with the question, 
how shall a share be allotted to a son born 
subsequently to a partition of the estate? 
This is discussed at great length with refer- 
ence to the text “when the sons have been 
“separated, one who is afterwards born of a 
“woman equal in class shares the distribu- 
“ tion,” and the substance of the auswer is 
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thaf he only gets a share of that which is 
left with the father and mother after the 
partition, and has no right whatever in that 
which had been allotted to his separated 
brothers ; while they also, on the other hand, 
retain no right to any other portion of the 
father’s ‘estate of whatever kind, and get 
none in anything which the father may 
subsequently acquire. A passage in the second 
paragraph of the Section, in which it is said 
generally of the after-born son of the text, 
“what is distributed is distribution, 
meaning the allotments of the father and 
mother, he shares that,” serves inferentially 
to show (that in apy distribution obtained 
during the lifetime of the father, without 
limitation ‘as to the nature of the property, 
a share is allotted to the mother as well as 
to the father. And this seems to be made 
quite clear by the first paragraph of Section 
VII, which is as follows:—“ When a distribu- 
€ tion is made during the life of the father, 
“the participation of his wives equally with 
“ his sons has been directed (if he make the 
“ allotments equal, his wives must be rendered 

Ses “partakers of like 

* Yajnavalkya, és Sean, m The 
author now proceeds to declare their equal 
participation when the separation takes 
place after the demise of the father. “Of 
“heirs dividing after the death of the 
“father, let the mother also take an equal 
“share.” ‘The remainder of Section VIL is 
taken up with the discussion of the rights of 
unmarried daughters as against the sons on a 
partition effected after the death of the 
father ; but with this we are not now in any 
degree concerned, because the 14th and last 
paragraph of the Section declares that it-is 
only after the,decease of the father that the 
unmarried daughter participates in the 
inheritance. Before his death she obtains 
that only, whatever it be, which her father 
gives. l 

Thus, upon a review (unfortunately some- 
what lengthy) of that parbof the Mitakshara 
which affords materials relevant to the two 
principal issues whicheare before us, there 
gppears to be no real ohscurity. The result, 
so far as we are at present concerned, may 
be-stated very shortlye as follows :—The 
father, during his life, may, at his pleasure, 
partition the whole of the property in his 
hands or any of it; and if he does so, he 
must ‘allot a share to his wife for her main- 
tenance, in addition to the share which he 
takes himself: also the sons can at any time 
during the father’s life, at their pleasure 
(even ‘when any of the contingencies which 
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entitle them to divide the whole estate have 
not happened), call upon him to partition the 
ancestral property, and in that event also 
the mother must hav& her shart as before, 
After the father’s death, again, the sons may 
divide the property ‘among themselves, but 
then, too, they must give a share to their 
father’s widow and to an unmarried sister, 
if there is one, In all the cases alike the 
mother’s share in the ancestral property 
must be equal to that of ason, * 

It follows, then, that we must determine 
the first of the two issues before us in favor 
of the plaintiff, but the second issue against 
the plaintiff’ The mother being entitled, as we 
understand the text gf Mitakshara, to a share 
in the ancestral property by way of mainte- 
nance upon the occasion of a partition bemg 
effected at the instance of the son, she ought 
to be a party to this suit; and inasmuch as 
she has not been made a payty, the suit in 
its present form must certainly fail. The 
only question which remains is whether or - 
not we ought to give the plaintiff any faci- 
lity for the purpose of enabling him to carry 
on this suit upon the basis of the present 
plaint, by allowing him to amend it and to 
make the mother a party on the record. 

We observe that, supposing the mother to 
be thus made a party, there is already one 
issue of fact, and there may arise other 
questions of fact upon which she will have 
aright to bring evidence and to insist upon 
a complete re-hearing of the case. There 
seems to be no actual agreement between the 
parties as to the property which is to be 
divided. And again, the father defendant 
has already set up that the plaintiff is estop- 
ped by what has taken place between them 
on a former occasion from claiming a parti- 
tion of the ancestral estante, even assuming 
he has that right. The Wourts below have 
come to the conclusion that this matter of 
estoppel is not made out against the plaintiff. 
But unquestionably the mother would be 
entitled, if she was so advised, and was upon 
the record, to ha¥e that issue tried afresh 
and to offer additional evidence upon it. So 
that if we send back this case with the . 
direction that the mother. ba put upon the 
record, in order that the plaintiff may be 
enabled to carry on the suit properly, there 
must necessarily be a new trial in the first 
Court with regard to the facts which consti- 
tute the general merits of the case. This 
being so, we are bound to look at the beha- 
viour of the plaintiff to satisfy ourselves 
whether or not ‘he is entitled to this indul- 
gence at our hands. Now its quite clear 


that he has from the commencement, as has 
alrendy been stated, nof only omitted to put 
the mother upon the record, but persistently 
refused to acknowledge her right to a share ; 
and has up to this last Court of Appeal most 
strenuously fought out§that issue. 

We find, moreover, that both the Courts 
below are of accord with regard to the 
character of the contest between the plaintiff 
and his father. The Lower Appellate Court 
says :—“adhat the facts seem to show that the 
“ plaintif is a profligate spendthrift whom 
“his father has attempted to control, and 
“yet the law must assist the extravagant 
“son in dismembering the estate in spite of 
his father’s objection.” 

We think, having ragard to this finding 
and to all the other circumstances of the 
ense which have been referred to, that we 
ought not to afford the plaintiff any special 
indulgence in this matter. The suit cannot 
go on ag it 3g at present framed, and we 
shall limit ourselves to reversing the decision 
` of the Lower Appellate Court, and dismiss- 
ing the plaintiff’s suit with costs. This 
decision will, of course, be without prejudice 
to his right to briog a future suit for parti- 
tion making all the interested persous parties 
to it. 


4 








The 2nd August 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Lanks—Right of Occunancy—Sale—Regula- 
tion XIX of 1819. 


Case No. 1900 of 1872. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
East Burdwan, dated the 29th August 
1872, affirming a decision of the Moon- 
sif of Sulimabad, daged the 9th May 
1872. 4 


Nidhi Krishna Bose (Plaintif) Appellant, 
VETSUS 
Ram Doss Sen (Defendant) Respondent. 


Baboo Hem Chunder Banerjee for 
Appellant. 
Baboo Sreenath Doss for Respondent. 


_ A right of occupancy in land includes the same right 
iu respect of a taak appurtenant to the land. Buta 
right of occupancy cannot be acquired Ħin a tank with 
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only so much land as is necessary for the banta and 
the lease of such tank is terminable on the sale of the 
lessee’s tenure for arrears of rent, the purchase under 
Reg. XIX of 1793, receiving the tenure free of 
encumbrances, a 


Couch, C.J.—TuHI1s may appear to be a 
hard case upon the defendant, if it is true 
that, having obtained a lease of this tank at 
a low rent, he has spent money upon improv- 
ing it, not for any advantage to himself, but 
for the benefit of the inhabitants of the 
place. But it must be remembered, on the 
other hand, that, before he chose to do that, 
he might.have learned that the lease to him 
would be subject to the contingency that has 
happened,—that the tenure of the person 
from whom he took the lease might some 
day be sold, and then the operation of the 
law would be to give to the purchaser the 
property freed of the lease. If persons choose 
to expend their money in that way, they 
must take the consequences of it. 

The Regulation * says that, upon a sale 
such as there was here, the property is to be 
sold free of all encumbrances that may lave 
accrued upon if by act of the defaulting 
proprietor. . 

There can be no doubt that this was an 
encumbrance, and when the Jaw says that the 
purchaser isto have the property free of all 
encumbrances, it is not necessary to say that 
he shall be entitled to eject the persons who, 
by force of it, cease to have any title to 
possession. It may be that in modern Acts 
words stating that they may he ejected ara 
added, but it is not necessary, nor would 
they be inserted in this Regulation, for the 
Regulations are drawn very concisely and 
not in the style which has since been adopted 
in framing Acts of the Legislature. 

There can be no doubt then that the 
plaintiff has a right to recover possession of 
this tank, because 16 has been held thata 
right of occupancy is not acquired in a tank 
except under certain circumstances. Where 
land is let for cultivation, and there is a tank 
upon it, the tank would go with the land ; 
and if there was a’right of occupancy in the 
lund, there would be a right of occupancy 
in the tank as apptrtenant to the land. 
But here the tank is she principal subject of 
the lease, and only so much land passed with 
the tank as is necetsary for Tt, namely, for 
the banks. ‘This, io reality, is the tank, and 
according to the decisions there cannot be a 
right of occupancy acquired in it., 

It appears to us then that there is really 
no answer tothe claim of the plaiatiff who 


— a —— 
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has purchased at a sale under the Regulation. | fair criterion of the rigirt of the plaintiff to 


Hard as the case may be (I am not sure that 
it is Keally so bard as at first sight it appears, 
but supposing it io be sọ), we must give 
effect to the law. And there is no ground, 
according to any rule of equity, for saying 
that the plaintiff, who is entitled to the estate 
free from the encumbrances created upon it, 
is to compensate the lessee for the money 
which he has thought fit to expend. Having 
a lease which was at any time determinable 


recover that which he claimed in this suit is 
this: if the defendant had cultivated, and 
that cultivation had refulted in a total loss of 
crop, so that the defendant had been a loser, 
say to the extent of "Rs. 500, could he have 
brought a suit against the co-owner, plaintiff, 
to recoup himself? We think the plainuff 
would have been fully entitled to answer 
“there was ho agreement and no privity 
“ between us ; you undertook the @ultivation 


by such an event as has happened, he must | “at your own risk and, must suffer the 


take the consequences of it, and can have no 
claim upon the plaintiff for compensation. 

The decrees of both the Lower Courts 
must be reversed, and the plaintiff must have 
‘a decree for possession with costs. 


The 6th August 1873, 


Present: 


The How’ble Louis S. Jackson and G. G. 
Morris, Judges. 


Co-owners—Rents—Pro/its. 
Caso No. 489 of 1873. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 18th November 1872, affirming 
a decision of the Moonsiff of Ghattal, 
dated the 23rd February 1872. 


Raj Kishen Mookerjee (one of the 
Defendants) Appellant, 


versus 


Pearee Mohun Mookerjee (Plaintiff) 
Respondent. 


The Advocate-General and Baboo Bama 
Churn Banerjee for Appellant. 


Baboos Anund Chunder Ghosai and 
Chunder Nath Banerjee for Respondent. 


Where one of two co-owners of land who are not joint, 
cultivates the land with the acquiescence of the other 
who stands by and offers no objection, the latter cannot 
claim a share of the profits? but only his proper share 


wot rent. 5 ` 


Jackson, J.—Ir sppears to us that the 
plaintiff in this case is fot entitled to a share 
of the profits resulting from the cultivation 
of the land. It appears that the plaintiff 
and the defendant, although they were co- 
owners of the land, were not joint, that is to 
say, they owned aud collected separately 
nine-tenths and one-tenth share of the rents, 
the defendant being entitled to nine-tenths. A 


+” 


“ consequences.” We think, therefore, that 
the defendant having cultivated the land 
with the acquiescence of the plaintiff, who 
stood by and offered no objection, is only 
bound to pay the plaintiff his proper share of 
the rent.’ We have no means of ascertaingng 
what the rent should be. We apprehend the 
case must go back to the Lower Appellate 
Court in erder to fix the rent due on the 
land, and the plaintiff will 4e entitled to 
one-tenth of that rent, 


The costs of this appeal will abide the 


result. This order will govern special 


appeal No. 440. 


The 8th August 1873. 


Present: 


The Hon'ble Sir Richard Couch, Kt., 
Chief Justice, and the Howble F. A. 
‘Glover, Judge. 


Joint Hindoo Family—Onus Probandi. 
Case No. 1642 of 1872. 


-+ 


Special Appeal from a decision passed by 
the Deputy Commissioner of Kamroop, 
dated the 21st June 1872, affirming a 
decision of the Sudder Moonsiff of that 
district, dated the 11th October 1871. 


Nuronath*® Doss Roy and others 
(Defendants) Appellants, 


VETUSS 


Goda Kolita (Plaintiff) Respondent. 
Baboo Nullit Chunder Sen for Appellants. 
Baboo Obhoy Churn Bose for Respondent, 


In a suit for possession of land in firtue of a pottah 
issued by the eldest member of a joint Hindoo family, 


e 
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where the other members dispute the claim on the ground 
that the lessor as one of°a joint family could not give 
title to the whole of the Jand, the onus of proving the 
eldest brother's right to give such title is on plaintiff. 


° $ 
Couch, C.J.—Tue plaintiff claims posses: 
.sion of the land, thebubject of the suit, on 
the ground that he had purchased it from 
Dusrut. 


eThe defendants dispute hig right to the 
land on the ground that Dusrut was one of a 
joint Hindoo family, and that he could not 
give to.the plaintiff a title to the whole of 
the land. 


The Deputy Commissioner shows by his 
judgment that the pottah for this land was 
formerly in the nameeof Dusrut’s father, 
Jheporoo ; that Dusrut had a brother; and 
that after Jhoporoo’s death, a pottah was 
issued in the name of Dusrut, but that he 
was the eldest member of the family; and the 
Deputy Comnfiissioner held that the defend- 
_ants ought to have given evidence of his 
being in possession jointly with the other 
members of the family, and of his possession 
uot being a separate possession on his own 
account. 


- It does not appear to have been disputed 
that, when Dusrut sold to the plaintiff, the 
family was a joint Hindoo family; but 
whether it was disputed or not, it has been 
long settled that the primary state of every 
Hindoo family is that of a joint family. It 
is so stated in Strange’s Hindoo Law, page 
225, and without alluding to any interme- 
diate decisions, it bas been said so most 
emphatically by the Judicial Committee of 
the Privy Council in XII Moore’s Indian 
Appeals, page 540.* Their Lordships say 
there that “ the normal state of every Hindoo 
“family is joint. Presumably every such 
* family is joint in food, worship, and estate. 
“In the absence of proof of division, such is 
“ the legal presumption, but the members of 
“ n family may sever in all or any of these 
“things.” We must, tlerefore, consider 
* that this was a joint family. ® 


Then, according to several authorities, the 
_pottal: being in the name of Dusrut raises no 
presumption that the property was not the 
property of the family. There is a case in 
Marshalls Reports, the head-note of which is:— 
“Ju a Hindoo undivided famify, the mere fact 
& that one brother’s name was used in docu- 
“ ments relating to property affords no pre- 
“sumption of his being sole proprietor, 





e : 
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“ especially*where he is the eldest brothte, or 
“is shown to be the managing member of 
“ the family.’”? Dusrut is said by the Deputy 
Commissioner to have been apparently the 
eldest member of the family at tlmt time. 
The note we have read is correct, and the 
words are taken from the judgment. 


In another ease which is in the second 
volume of the Indian Jurist, page 261, in 
the judgment of the Judicial Committee of 
ths Privy Council, the same law is laid down; 
and ina decision of this Court in the VI 
Weekly Reporter, page 70, where the ques- 
tion was whether the property in dispute 
was the self-acquired property of the plaintiff, 
one of three brothers, or the joint property 
of himself and his two brothers, the Principal 
Sudder Ameen had throws upon the plaintiff 
the onus of showing that the property was 
self-acquired, and the Judge in appeal had 
reversed that decree ; and this Court in its 
judgment says:—“ The Judge has thrown 
“the onus upon the wrong party. Itis not 
“ denied that the three brothers were joint in 
“food and estate. The defendant must, 
“therefore, strictly prove that the estate 
“which he purchased was acquired by 
«“ Beharee. The Judge deals in assumptions; 
“ to wit, that because Beharee was a mookh- 
“tar, he must have made much money and 
“acquired property separately, forgetting 
“ that it is difficult to realize a correct notion 
“of a joint Hindoo family unless it is 
“supposed that the members bring their 
earnings into the common stock. 


“ There has been no evidence of separa- 
tion, and the mere fuct of property standing 
“in the name of one of the members of a 
«joint family alone is no index whatever 
“of the real owner. Neither is the exist- 
“ence of separate possession any evidence 
‘of separate acquisition unless it be showu 
“thatthe shareholder exercising his posses- 
“sion separately was permitted by the 
“eonsent of the other sharers to open and 
“ keep a separate account of his owa, aud uot 
“ to carry his earning to the common stock.” 
‘Then the learned Judges sey:—“ This is in 
“ conformity to repeated rulings of our Court 
“ and of the late Sudder Court.” ° 


Tht case must therefore goeback. Upon 
the authorities, it is clear that the Deputy 
Commissioner has thrown the onus upon the 
wrong party. As the case stood, it was uot 
for the defendants to give the evidence which 
he required them to give. The decree must 
be reversed, and the suit must be remauded 
for re-trial, 

‘ t 


ein dispute are admittedly situated. 
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i The 8th August 1873. The defendant (gpeciel appellant) in his 
written statement alleged distinctly that the 
à Present: entire lands of the talook were joint ; that 


The Hon’ble Dwarkanath Mitter, Judge. 


Tjmalee Lands—Khas Possession— Boundaries. 
Case No. 372 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Chittagong, dated the 16th July 1872, 

` reversing a decision of the Moonsiff of 
that district, dated the 4th March 1872. 


Kalee Kinkur and others (Defendants) 
Appellants, 


VETSUS 


Ishan Chunder and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale for Appellants, 


Baboo Bama Churn Banerjee for 
Respondents, 


In decreeing a suit for khas possession of a given 
quantity of land on the strength of an itmamee pottah, 
where the defendant lessor (a co-sharer) contended that 
the lands are ijmalee, and that the plaintiff is not 
entitled to obtain kbas possession of any specified 
portion, it is incumbent upon the Court to ascertain the 
precise lands for which the suit was brought, and then 
to determine whether those lands belong exclusively to 
the defendant's share. ' 


Mitter, J.—I amx of opinion that the 
decision of the Subordinate Judge is erro- 
neous in law in one point only. 

The plaintiff brought this suit to recover 
possession of 2 drones and 9 kanees of Jand 
on the strength of an itmamee pottah granted 
tohim by the second party defendants, who, 
he alleged, were the proprietors of a 2 annas 
share of the talook Within which the lands 
The 
plaintiff,. however, does not give the bound- 
aries of the"2 drones* and 9 kanees of land 
claimed by him. He gives the boundaries of 
a large area of land, and after making 
certain deductions in favor of certain parties 
mentioned in the plaint, he says that the 2 
drones and 9 kanees of land claimed by 
him in this suit are situated within those 
boungeries, 


+ 


ae 


there was no divisiol or partition of the 
lands of any kind whatsoever ; and that the 
plaintiff would not bd entitled to obtain khas - 
possession of the entire 2 drones and 9 
kanees of land sued for by him, even if the 
title upon which he brought this suit were 
otherwise valAl. s 


+ 

The Subordinate Judge states in the very 
first part of his judgment’:—* Be it known 
“that the defendant No. 2 is the proprietor 
‘Cand tnlookdar of the 2 annas share, and 
“that the disputed land bore reference to 
“that very 2 annas band in respect of, which 
“the defendant No. 1 makes no denial.” 
Now, this statement of the SubordiMate 
Judge, is clearly erroneous. The contention 
of the defendant Kalee Kinkur has through 
out been that the lands of the tnlook were 
ijmalee, and that the plaintiff was not 
entitled to obtain khas possession of any ` 
specific lands whatever. Under these 
circumstauces, before giving a decree to` 
the plaintiff, it was incumbent upon tho | 
Subordinate Judge to ascertain the precise 
lands for which this suit: was brought, and. 
then to determine whether those lands 
appertained exclusively’ to the 2 annas share 
which admittedly belongs to the second party 
defendants. The decree of the Subordinate 
Judge as it stands at present appears to me 
to be on the face of it incapable of execu- 
tion, The lands decreed have not been. 
specifically defined. The plaintiff gives the 
boundaries of a much larger area of land, to 
the greater portion of which neither he nor 
his lessors have any right whatever; and 
it is impossible to say what difficulties will 
arise when such a decree will be sought to be 
executed. The finding of the Subordinate 
Judge, however, on the fitle set up by the 
defendants must stand, so fur as the 2 annas 
share of the secogd party defendants is con- 
cerned. But ghe case will be remanded to , 
that officer for the purpose of defining the 
lands claimed by the plaintiff, as also for 
determining whether those lands belong, 
exclusively to the 2 annas share covered by 
the itmamee lease set up’ by him. 


I think that under the circumstances of 
this case, as the appellant hus succeeded only 
as toa part of his appeal, each party’ ought 
to bear his own costs. 


The case is remanded eto the Lower 
Appellate Court. 
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The 8th-Avgust 1873. 


Present: 
The Hon'ble Dwarkanath Mitter, Judge. 


Act Vill of 1859,5" 246 — Evidence, 
Case No. 605 of 1878. 
Special Appeal from a decision passed by 
ethe Subordinate Judge of Jessore, dated 
the Gih August 1872, reversing a decision 
of the Moonsiff of that district, dated the 
12th July 157b, 


Gooroo Doss Roy (Defendant) Appellant, 
versus 


Sona Monee Dossia (Plaintiff) Respondent. 
Mr. R. T. Allan antl Baboos Ashootosh 


eDhur and Bhowanee Churn Dutt for the 


Appellant. 
Baboo Bungsee Dhur Sen for Respondent. 


A claim unde& Act VIIT of 1859, s. 246, rejected 
because the evidence produced was unworthy of credit, 


’ is in the same footing as if claimant had failed to 


produce any evidence, and the order rejecting 1t is one on 
the merits and not on default. 


Jitter, J.—In this ease, it seems to me 
quite clear that the Subordinate Judge is 
wrong in overruling the plea of limitation. 
It has been held by a Full Bench of this 
Court that in cases of claims preferred under 
Section 246 it is for the claimant to make 
out a prima fucie case.” 

The plaintiff in this case preferred a claim 
under that section, but it was rejected on the 
ground that he had failed to produce auy 
évidence in support of it. Is has been 
argued that this was not an order upon the 
merits of the claim, but an order made on 
default. 

This contention seems to me to be clearly 
erroneous, I see no reason whatever for 
drawing any distinction between n case in 
which the claimutit produces evidence which 
is rejected as unworthy of credit, and a case 


in which he altogether fails to produce any 


evidence in support of his claim. 
The decision quoted by th Lower Appellate 
Court appears to me to be wholly inappli- 


property is claimed by the claimant.” “Such 
an order was clearly not an order passed 
under the provisions of Section 246. The 
present case, however, stands on a” quite 
different footing. In this case, the™claim of 
the plaintiff was rejected upon the ground 
that he had failed fo substantiate it by 
evidence, 

The judgment of the Lower Appellate Court 
is therefore reversed, and that of the Court 
of first instance affirmed with costs of this 
and of the lower Appellate Court. 





The 9th August 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Gdhikaree of the Difloo Sastur—Declaratory 
Decree — Cause of Action — Judgments us 
Evidence—Act [of 1872 $. 13, 


Case No. 1773 of £872. 


Special Appeal from a decision passed by 
the Deputy Commissioner and Subordinate 
Judge of Nowgong, dated the 30th Sep- 
tember 1872, affirming a decision of 
the Moonsiff of that district, dated the 
29th June 1872. 


Koondo Nath Surma Gossamee (Defendant) 
Appellant, 


~ 


BETSUS 


Dheer Chunder Surma Odhikar Gossamee 
(Plaintiff) Respondent. 


Baboo Sreenath Doss for Appellant. 


Baboo Chunder Madhub Ghose for 
Respondent, 


In a suit for declaration or confirmation of plaiutiff’s 
title to the office of odhikaree of the Difloo Sastuy 
alleged to be situated at Nowgoug, where defendant in 


1 his written statement claimed to be the odhikaree, and 


cable to the ciicumstances of the present | 


Case. In that case, the Moonsiff who was 
executing the decree without making any 
enquiry whatever as to the truth or other- 
wise of the claim put forwar@ by the claimant, 
released the property from attachment upon 
the ground that it was impossible to make 
out “ what particular, portion of the attached 


* 11 W. R., F. B. 8. 
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‘ alleged that the headship was situated elsewhere, the 


defendant was held to be asserting a title adverse to 
plaintiff sufficient to justify a declaratory decree. 

Herp that in determinily the right to the odhikar® 
and the custom or rule of succession to the office, 
previous judgments or slecrees inv@ving instances in 
which the right and custom in question had been 
successiully asserted, were admissible as evidence under 
the provisions of Act I of 1872s, 13. 


Couch, C.J —Tue suit was brought for 
a declaration or confirmation of the title of 
the plaintiff to the office of odhikaree of the 
Difloo Sastur, and for damages sustained by 
: . 6 
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the sflaintiff by reason of the ‘defendant hav- 
ing disturbed him iu the possession of the 
` office. 

The seat of this ofice was at Nowgong, 
and the-rights and duties appear to be such 
that we think if must be considered for the 
purpose of a suit for confirming or declaring 
the title toit as immoveable property. If 
not strictly immoveable property, it is so 
much of the nature of immoveable property 
that the Court within whose district .the 
chief seat of the office is, should have juris- 
diction to entertain the suit for the purpose 
of determining the title to it. Then the 
question is, whether there was a cause of 
action to justify the decree that has been 
mnde by the Lower Courts, a decree declaring 
the title of the plaintiff to the office, and 
giving to him merely one rupee damages. 

There appears to be no evidence, except 
hearsay thut the defendant came to Now- 
gong, or endeavoured to collect any tribute, 
as it may be called, within the district ; but 
the defendant's written statement shows that 
he asserted a title to the office. The written 
statement is evidence against him that he 
was claiming the office, and was disputing 
the title of the plaintiff to it. The defend- 
ant seems to have asserted that the headship 
of the odhikaree, which the plaintiff alleged 
to be situated at Nowgong, was situate else- 
where, and that he wasin reality the odhi- 
karee of the Difloo Sastur. We think there 
is evidence that be was asserting a titl- 
adverse to the plaintiff, and that the Court 
liad before it materials on which it was 
justified in pronouncing a decree declaring 
the title of the plaintiff. 

As to the award of one rupee as nominal 
damnges, it may be a question whether the 
Court was right in awarding any damages. 
But it has not been made a ground of objec- 
tiou in the special appeal, and seeing that 
the costs of the suit are only awarded in 
proportion to the one rupee damages, it is 
not a matter of any consequence. 

Another objection which has been taken 
is that the Lower Courts have made an 
improper use of certain judgments or 
decrees which are meptioned in the judg- 
ment of the first Court. The Deputy Com- 
missioner appears to agopt the judgmént of 
the Moonsiff, and he says, upon this part of 
the case :—“ The previous decisions and judg- 
‘ments of.other Courts as quoted by the 
“ Moonsiff all tend to confirm the plaintiffs 
“right and title to the odbikareeship, and it 
“ appears to me the plaintiff succeeded to the 


‘title in the usual legitimate recognized 
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“manner according to the customs in vogue.” 
He makes no allusiga to the oral evidence, 
but he had previously said :—“I consider 
“the Moonsiff was fullg justified on the oral 
“and documentary evidence adduced in 
‘determining the gujt in the respondents 
“favor ;” from which we think that, although 
he did not in the passage we have quoted 
allude to the oral evidence, he considered 
that, as well ag the documentary. ° 

In order to see more precisely thg value of 
the oral and documentary evidence, we must 
look at the judgment of the Moonsiff. In 
that the Moonsiff uses the previous decrees 
for two purposes. Upon the issue whether 
the claim was barred by the law of limitation, 
he says :—“ Besides the oral evidence adduced 
“by the plaintiff, the judgment of Major 
“Johu Butler, Assistant Commissioner %f 
“‘ Nowgong, dated the 12th of February 1857,” 
and then states the different judgments and 
says :—“‘ Prove to the Court’s egtisfaction that 
“© Koosho Chunder Gossamee was the last 
“ odhikar of*the Difloo Sastur, and that. on ° 
“his death the plaintiff succeeded him to the 
“ odhikarship.” Here he evidently uses the 
judgments as subsidiary to the ors] evidence, 
and does not found his decision solely upon 
them. He says, besides the oral evidence 
there are the judgments which prove what 
I say. , 

He makes use of them again upon the 
other part of the case, what he calls the 
merits of the case. He says :—“ The evidence 
“in the record proves to the Court’s satis- 
“& faction that the law governing succession 
“ to the odhikarship of the Difloo Sastur is 
‘ called ‘Jaistano-krama,’ or the ‘law of the 
“elder” That this is the law of the Sastur, 
s“ will appear from the judgment in suit 
s No. 1 of 1856 of the Court of the Assistant 
s Commissioner of Nowgong, dated the 12th 
“of February 1857, confirmed in appeal on 
“the 5th of June 1857, afdiusuit No. 630 
“ of 1869 of the Court of the Moonsiff of 
“ Nowgong, dated the 28th of December 
“1869, Judgments like these being analogous 
‘to judgments fuerem are evidence against 
“the whole world, and may be received 
“ as evidence iu the present suit. Besides, 
“there is oral evidence in the record ` 
sufficient to corroborate these judgments,” 
We do not understand that he used the 
word “corroborate” in its strict sense, but 
he considered that there was oral evidence 
in the record sufficient to prove the law of 
succession ; and it appears that there is a body 
of evidence showing that the law of succession 
was as the. plaintiff contended for, and there 

@ 
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is also the oral evidence of Koosho Chander 
Gossamee being the odhikar before the 
plaintiff, and of the plaintiff subsequently 
being in exercise of “he office. Therefore, 
supposing these judgments were not 
admissible for any purse, there appears to 
be sufficient evidence fo support the decisions 
of the Lower Courts without them, and that 
is an answer to the objection that they have 
b&en improperly admitted. o 

But we think the judgments were not 
improperly used. Upon the first question 
as to possession of she office, they showed 
that the person named in them was 
successfully asserting a right to the posses- 
sion; and upon the other question of the 
custom or rule of succession, they showed 
ingtances in which the custom alleged had 
been suecessfully asserted. The Judge is 
not right when he speaks of them as being 
analogous to judgments which are evidence 
against the wile world, if he used the words 


_ in the sense of their being evidence of title 


against the whole world. He would be right 
if he treated these judgments in the way we 
have mentioned. But any misapprehension 
of this kind on his part on this point cannot, 
with the evidence there is in the case, be 
made a ground for reversing his decision. 
This case is governed by what was the 
law before the passing of the Evidence Act. 
Or it may perhaps be a nice question which 
Jaw was applicable to it, as it was heard by 
the Moonsiff when the old law was‘in focre;: 
and in appeal after the new law took effect. 
But we do not think it makes any difference. 
Substantially. the new law on this matter is 
the same as the old. Section 43 of Act I of 
1872 provides that judgments, orders, or 
decrees, other than those mentioned in 
Sections 40, 41, and 42, which do not apply 
in this case are irrelevant, unless the 
existence of such jndgment, order, or decree, 
is a fact in issue, or is relevant under some 
other provision of the Act. Were these 
judgments relevant undew any provision of 
the Act ? We think they wey, under Section 
13, which provides that where the question 
is as to the existence of any right or custom, 


. the following facts are relevant :— 


(a) Any transaction by which the right 
or custom in question was created, claimed, 
modified, recognized, asserted, or denied, or 
which was inconsistent with its existence. 

. (6). Particular instances in which the 
right or custom was claimed, recognized, or 
exercised, or in which its exercise was 
disputed, asserfed, or departed from. 

Here the right to the odhiksree was in 
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question, the custom or law of succession 
was in question, and these decrees showed 
instances in which the right had been 
asserted and claimed. They were” also 
instances where the custom had been tlaimed, 
and the exercise of it had been asserted, 
We think they were admissible under the 
provisions of Section 18 of the Evidence 
Act. They were some evidence of na 
enjoyment or possession of the office 
according to the title asserted by the 
plaintiff. Therefore, there is no ground, we 
think, fox this special appeal. It must be 
dismissed with costs. 


The 9th August 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt.. Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Eviction— Damages— Abatement of Rent—Limit- 
ation—Act VIII (B.C) of 1869 s. 27-~ 
Estoppel. 


Case No. 1555 of 1872, 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
15th August 1872, affirming a decision 
of the Moonsiff of Rurjorah, dated the 
29th June 1872. 


F. Aitchison and others (Plaintiffs) 
Appellants, 


VETSUS 


Rajah Nil Monee Singh Deo Bahadoor 
(Defendant) Respondent. 


The Officiating Advocate-General for 
Appellants. 


Mr. R. T. Allan for Respondent, 


In a*suit by tenants for, abatement ef rent in conge- 
quence of having been dispossessed of two mouzahs which 
were included in their lease, and for which separate rents 
were fixed, the landlord pleaded limitation : 

Hep that Act VIII (B.C.) of 1869 s. 27 did not.apply 
to acase of this description, 

Herp that in-gsuch a case the eviction might either 
give the tenant a canse of action for damages, or suspend 
the rent during the time it lasts. In the latter case the 
cause of action would not-arise until the Jandlord sought 
or threatened to recover rent, i 


\ 
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Hwt that the fact of past payments having been 
made did not conclude the tenants from saying that the 
landlord had no right to recover future rent. 


Couch, C.J—Tan plaintiffs in this suit, 
the Bengal Coal Company, were the tenants 
of the defendant of a talook, and their 
claim is in consequence of their having been 
dispossessed of two mouzahs which were 
included in their lease by virtue of decrees 
obtained against the defendant, the lessor, one 
being dated the Ist of February 1862, and 
the other the 24th of June 1863. They 
were obtained against him by persous having 
a title to the two mouzahs, and the plaintiffs 
have been evicted by a person having a 
superior title to their lessor. 


Ordinarily, the consequence of an eviction 
even from part of the demised property, 
would at law, if not in a Court of equity, 
bea suspension of the entire rent. But in 
this case separate rents were fixed for each 
mouzah, and the parties themselves afforded 


` the means of apportioning the rent according 


to the property of which the lessees have 
been dispossessed. ‘The plaintiffs in their 


‘ suit ask for no more than an abatement of 


the rent which was fixed in respect of the 
two mouzahs. ven if they had asked for 
more, that would be an equitable way of 
treating the case which has arisen. 


It was objected that the suit was barred by 
the law of limitation, The Judge, who 
dismissed the appeal and affirmed the judg- 
ment of the Moonsiff, held that it was, 
apparently applying to it Section 27 of 
Act VIII B.C. of 1869. 


That Section does not appear to us to 
apply to a ease of this description. The 
19th Section of that Act makes a provision 
for abatement of rent in certain cases and 
allowed suits to be instituted for it. We 
think there is no ground for saying that the 
Section which follows, giving a period of 
limitation for suits for abatement of rent, 
is intended to apply to other suits than those 
mentioned in the Act. If we were to hold 
otherwise, the effect would be that this Act 
passed by ‘the Bengal Council would alter 

“the general law of lithitation in Act XIV 
of 1859. . 


> , + 

Then we have to consider whether the 
suit was barred by Act XIV of 1859; and 
it was contended that the cause of action arose, 
if not at the time the decrees were made, 
certainly when they were’ executed and the 
plaintiffs turned out of possession of the two 
mouzahs. 


s 
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We must consider what is the cause of 
action in such a casg ds this. The eviction 
of the tenant operates in two ways. It 
gives him at once a ceuse of action for any 
damages which he may sustain by being 
turned out of the lang ; and he may sustain 
considerable damages by this, even although 
he should be relieved from the payment of 
rent. Many cases might be supposed in 
which the damage. would be considerable. 
His cause of action in respect,of those 
damages would arise at the time he was 
evicted ; and if he did not bring a suit within 
the period allowed by law, it would be barred. 


But the eviction operates in another way ; 
it suspends the rent during the time it lasts. 
It is an answer to any demand which the 
landlord may make for the rent, and may ebe 
set up by way of defence to any suit which 
may be brought to enforce the payment. 
But until the landlord seeks to recover the 
rent, there is not a cause of aftion. As the 


rent: becomes payable from time to time, the . 


cause of action which the tenant has is this; 
if the landlord, avatling himself of the power 
which the Regulation gives him to recover 
the rent, takes steps to do it, or even threatens 
to do it, the tenant may come to the Court 
and ask to have it declared that the landlord 
is not entitled to recover his rent and to have 
him restrained from taking proceedings to do 
so. Itis then that in respect of the rent 
which is suspended, and which the landlord is 
seeking unlawfully to recover, a cause of 
action arises. So the cause of action in 
respect of which the present suit is brought, 
arose within the period of limitation allowed 
by law. The plaintiffs have for some years 
been paying the rent which they now seek 
to have it declared they are not liable to`pay. 
They must lose all the payments which they 
have made, and cannot recover them back. 
But their having made those payments does 
not conclude them from saying now that the 
landlord has no right to recover future rent, 
and, if he is abott to take steps to do so, 
coming to thi® Court and seeking to pre- 
vent it. i 


We think, therefore, that the decision of the | 


Lower Courts is wrong, and that the plaintiffs 
are entitled to a declaration that they are not 
liable in future to pay the rent which was 


‘fixed for the fwo mouzahs from which they 


have been evicted. They are entitled, if 
necessary, to an order from this Court re- 
straining the defendant from taking any pro- 
ceedings to recover the rent.. The appellant 
must have the costs of thig appeal. 
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The llth pugust 1878. 


Present: 


The Hon’ble Sir Ri#hard Couch, Kz, Chief 
Justice, and the Hen’ble J. B. Phear, 
Judge. - 6 


Small Cause Court, Calcutta—Reference—Non- 
appearance, 


Iteference to the High Courteander Section 
7 Act XXVI of 1864 by the First Judge 
af the Court of Small Causes at Cal- 
cutta. 


t 


Williamson Brothers (Plaintiffs) 
versus 
e Arab Ismail Bham (Defendant). 
Mr, A. Phillips for the Plaintiffs. 
No one for the Defendant. 


Where a party to the suit requests the reservation 
of a question by the Small Cause Court for the opinion 
of the High Court, and it is not reserved because the 
Judges entertain any doubts, if he does not appear in 
the High Court the decision must be given against 
him, whether security has been given for the costs of 
the reference and the amount of the judgment or not. 


Ir appeared from the case which was stated 
by the Judge of the Small Cause Court that 
he “ gave judgment for the plaintiff” in this 
case “contingent on the opinion of the Hon’ble 
the Judges” on certain points ' which” he 
added, “it has been demanded by the defend- 
ant that I should refer.” 

On the case being called on before the 
High Court, the defendant was not repre- 
sented.” Without hearing Mr, Phillips for the 
plaintiffs, who appeared in support of the 
judgment which had been pronounced by the 
Judge of the Small Cause Court, the Chief 
Justice delivered judgment as follows :— 

We are of opifion that where a party 
to the suit requests the reservation of a 
question by the Small Cause Court for the 
opinion of this Court, and it is not reserved 
because the Judges enterfin any doubts, 
if he does not appear in this Court, the 
decision must be given against him whether 
' security has been given for the costs of the 
reference and the amount of the judgment 
or not. 


The Court is not bound to net as Counsel 
for him. The judgment in this case will be 
for the plaintiffs with an order for the costs 
of reserving the case for the opinion of this 


Court in the gyme terms as in the case of P 


Dissent v. Lhe Justices of the* Peace for 


`i ., 
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the Town of Calcutta,* viz., the costs of 
reserving the question and stating it for the 
opinion of this Court, and otherwise arising 
thereout or connected therewith. 





The 12th August 1878. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Rights of Heirs—Mahomedan Law—Small Cause 
»  Courts—Jurisdiction. 


Reference to the High Court by the Judge 
of the Small Cause Court at Burrisal, 
dated the 5th May 1873. 


Shaikh Koreem Bux, Plaintiff, 


VETSUS 


Nomeero and others, Defendants. 


The seven heirs of a deceased Mahomedan, under 
an agreement among themselves, took equal shares of 
14 annas of his estate, and allotted 2 annas to rehkalallah, 
2.@, devoted the profits to charitable purposes under 
the management of one of their number. On the death 
of such manager, three of the heirs sued his tenant for a 
proportion of rent equal to their shares, and three-sereuths 
on account of vehalallah. The remaining heirs opposed 
the claim in regard to rehalallah which they said 
plaintifs had no right te collect, and which could only 
be collected by the mutwullee appointed by the deceased 
Manager, urging that if the Court did not admit the 





wens — rm — m oe 


* The 27th May 1870, 





Present: 


The Hon'ble Sir Richard Couch, Kt, Chief Justice, 
and the Hon'ble W. Markby, Judge. 


Reference to the High Court by the First Judge of the Small 
Cause Caurt at Calcutta. 


E. Dissent (Plaintiff) 
versus 


The Justices of the Peace for the Town of Calcutta 
(Defendants). 


No one for the Plaintiff. 
lr. C. J. Wilkinson for the Defendants. 
Judgment of the High Court:— 


Couch, C. J.—We think that in this case, as the 
plaintiff does net appear, and the case was reserved, 
upon the application of the plaintiff, and not by the 
Court pn account of a doubt which the Court entertained, 
we may give judgment fer the deffidants, judgment 
having been given for them in the Court below. We 
also make an order under Section 8 of Act XXVI of 
4864 for costs. If a party asks the Judge of the Small 
Cause Court to refer a case, and does not appear in this 
Court, he must be taken to have abandoned his case, and 
must have judgment given against him in this Court. 
Judgment will be entered for the defendants, and the 
laintif must pay the costs of reserving the question 
and stating it for the opinion of this Court, and other- 
wise arising thereout or connected therewith. 4. 
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appoifttinent of the mutwullee, it would have to decide 
whether collections should be made by the heirs in 
eann! shares or in shares allowed by the Mahomedan 
aw: 

Hex? that the suit ought not to be entertained by 
the Court of Small Causes. 


Case.—I HAVE the honor, under Section 22 
Act XI of 1865, to submit the following for 
the opinion of the Hon’ble Court : 


- I beg respectfully to state that one 
Muzzofur Duakal died, leaving seven heirs, 
viz. three wives, one mother, two brothers, 
and one uncle. Their shares in the property 
left by the deceased, though not equal under 
the Mahomedan law, but under af agreement 
entered into by themselves, they succeeded to 
the 14 annas Of it at 2 annas each. The 
remaining 2 annas they allotted for rehal- 
allah or “Way to God,’ and left the 
management of it under a stipulation in the 
said agreement with one of them, Poornimah, 
mother of the deceased, who alone was 
empowered to distribute the profits of these 
2 annas in charitable purposes, &e. Poor- 
nimah is now dead, and three of the heirs, viz., 
two wives and the uncle, have brought the suit 
noted in the margin 
against a tenant to 
recover house rent, 
Rs. 26-9, on naecount 
of 6 annas 17 gundns 
1 cowree 4 krants 
share, viz., their own 
G6 annas at 2 annas each under the ekrar, and 
7 gundas 1 cowree 4 krants being three- 
seveuths of the two annas on account of 
rehalaliah whose manager is dead. 


The other three living heirs, who have 
been made co-defendants, have appeared and 
raised objections to the portion of the claim 
comprising the share of rehalallah which 
they say plaintiffs have no right to collect, 
and as Poornimah to whom was left the sole 
management of it died appointing one 
Moonshee Jjjutorliah as mutwullee, te., 
guardian or representative, the profits of the 
share allotted for reh@lallah should be 
collected alone by him. They also say that, 
if the Court do not ‘admit the appointment 

eof mutwullee, and as*the 2 annas allotted 
for rehalaliah was reserved from the gntire 
estate of the deceased proprietor, it shall 
have to decide whether the plaintiffs will be 
entitled to make collections of if in equal 
shares as claimed by them, or according to 
shares allowed by the Mahomedan law, 
—which it has no power to try under the 
exceptional Clause 2 Section 6 Act XI of 
1865.9 


No. 335 of 1878. 
Shaikh Koreem Bux and 
others 
VErSUs 
Nomeero and others. 

' For rent of house, laid 

at Rs. 26-9. 


+ 


The principal defendants who are the 
tenants have OC 2 and urged payment 
long before the institution of the suit to the 
mutwullee Moonshee Ijutoollah as regards 
the portion claimed,on account of the share 
of rehalallah. n 

The mutwollee . also has appeared and 
prayed that he be included among the 
defendants in this case under Section 78 
Act VIII of 1859. , 

The plaintiffs urge that there is@o provi- 
sion in the ekrar giving authority to 
Poornimah to appoint a mutwullee. She 
was the mother of the deceased owner and 
the more elderly member of the family: 
hence by the consent of all the heirs she was 
elected manager ofethe share allotted by 
them for rehalallah. The duty that had 
devolved on ber under the ekrar was ane 
to use. the profits of the share to all sorts of 
charitable aud devotional purposes, but not 
to make herself the collectiogs of it which 
the plaintiffs and others did during her life- 
time, and as there is no prohibition in the ` 
ekrar for the heirs to make the collections, 
the plaintiffs have also obtained decrees of 
such claims in the local Moonsiff’s Court, 
where the cause of action arose within the 
jurisdiction of such Court. There is no 
stipulation in the ekrar that Poornimaly will 
delegate her powers to a third person, and as 
she was appointed by the consent of all the 
heirs, so when all of them ngain feel the 
necessity of appointing avother in her place 
and mutually agree to it, a proper successor 
may be elected in time; but when she is no 
longer living, they must ad interim collect 
the profits themselves according to their 
own shares, and use them in charitable 
purposes, or keep them for the present in 
deposit for such use according to the choice 
of all the heirs: for there is another condition 
in the ekrar that, if any of the heirs do 
not allow the profits of fe share of reha- 
lallah to be used in charitable purposes as 
provided in it, he will forfeit his own share, 
and make higself a sinner before God. 
Besides, it is necessary to muke the collections 
by them to defray the expenses necessary 
and pay the sudder khajauah of the share.. 
Further, as they have succeeded to the 
property of their deceased ancestor in equal 
shares by mutyal consent, so they will make 
collections of the rehalallah in equal shares, 
and not according to the Mahomedan law. 

Tt is true the ekrar is silent as to the 
point whether Poornimah is able to delegate 
her powers to a third persgn, or she can 
appoint a thutwullee to succeed her after Ler 
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death. There is ny prohibition in the deed 
for the other heirs tof nfake the collections of 
the share allotted for rehalallah, the profits 
of which alone Poodnimah, was authorized 
to distriburé in charitable and other purposes 
for the benefit of thg 
proprietor. There is also another stipulation 
in the ekrar that any one of the heirs who 
fails to cause the profits of rehalallah to be 
devoted to charitable purposeg, &e., will not 
only make himself a sinner before God, but 
also forfeit his own share in the property of 
the deceased. Itis, however, necessary that 
the profits should be realized in order to 
preserve the share by defraying all its 
necessary expenses and paying the sudder 
khajavah, but the question is who should be 
allowed to realize them? Whether the 
mutwullee or the heirs themselves? If by 
the latter, the question also nrises whether 
the heirs must make the collections in equal 
shares, or ingproportion to their respective 
shares allowed by the Muhomedan law? 
They have not succeeded to the property 
under any will made by the deceased 
proprietor while living, but by an ekrar 
executed by themselves after the decense of 
their ancestor in which they have consented 
to take equal shares in the 14 annas of the 
property left by the deceased, and leave 
the remaining 2 annas to be appropriated to 
purposes which will secure blessings for the 
soul of the deceased owner. For this 
purpose they had appointed the mother of 
tlre deceased, an elderly member of the 
family, as the fit person able to better use 
the profits to purposes most conducive for 
. the benefit of the sonl of their ancestor, and 
as she is dead and they did not give her 
nuthority to appoint a snecessor or mutwul- 
lee whom they do not admit, and the collec- 
tions on account of the share have conse- 
quently stopped, the plaintiffs who are three 
of the heirs of fhe deceased have applied 
to recover house rent from a tenant to 
the extent of their owngand three-seventh 
part of the 2 annas sharegof rehalaliah. 
Hence I do not considér this claim as 
falling under the exceptional Clause 2 
Section 6 Act XI of 1865. Plaintiffs 
pleader cites the Full Bench ruling noted in 
the margin in which 
it has been ruled that 
“the * Small Cruse 
Courts havé jurisdic- 
tion to try questions 
of title which inci- 
dentally arise in suits 
and saysthat, as the 


26th August 1863. 
Rughoo’Ram Biswas 
versus 
' Ram’ Chunder Dobey 

` and others. 
(Suth. S. C. Ct, Refer, 51). 


cognizable by them re 
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present suit is to recover house rent®*which 
under Section 6 Act XI of 1865 this Court 
is authorized to try, it cau also enquire into 
all the points which have incidentally arisen 
in this case as stated before. Buttas I am 
doubtful whether the precedent quoted by 
the plaintiff’s pleader will govern this case 
also, I have most respectfully taken the 
liberty to ask the opinion of the Hon’ble 
Court whether I am competent to try this 
case of house rent under all the circumstances 
stated above; as in disposing of this case, I 
shall also have to enquire into the rights of 
the mutwullee to receive payment of rent 
from the tenant, or decide whether the 
collections on account of the portion allotted 
for rehalaliah shall be made by the heirs in 
equal shares, or according to the shares 
allowed by the Mahomedan law, for the 
2 annag allotted for rehalaliah is no longer 
the property of any earthly being. 

Judgment of the High Court :— 

Jackson, J.—We think this suit ought not 
to be entertained in the Court of Small 
Causes. 


The 12th August 1873. 


Present: 


The Hon’ble F. A. Glover and G. G. Morris, 
Judges. 


Full Bench Rulings. 
Case No. 182 of 1873. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Tirheot, 
dated the 21st February 1873, affirming 
an order of the Subordinate Judge of 
that district, dated the 23rd September 
1872. 


Jugroopa Chowdhrain (Decree-holder) 
Appellant, 


VETSUS 


Bunwaree Tewaree and another (two of the 
Judgment-debtoss) Respondents. 


Baboo Jadub Chunder Seal for Appellant. ° 


hd 
Moonshee Serajool Islum for Respondents. 


A Full Bench ruling, as it makes no new law but 
merely expounds what the law is, must have retrospect- 
ive as well as prospective effect. 


Glover, J.—Tuespecial appellant before us 


is the decree-holder, He obtained a decree 
3 ; 4 


$ 
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* in theeLower Court on the 29th March 1865, 
which was finally confirmed by this Court 
on the 11th September 1866. First execu- 
tion was taken out on the 4th October 1869, 
and sinceethat time three other processes of 
execution have been taken out, all of which 
Were in turn struck off consequent on no 
proceedings being taken by the decree-holder. 
The question before us, however, is whether 
the original execution of the 4th October 
1869 was or was not barred by reason of 
more than three years’ having elapsed 
between that date and the date of the High 
Court decision of the 11th September 1866. 
The appellant contends that, at the time 
when the High Conrt’s decree was 
passed, the law on the subject was that 
execution under such decrees might be taken 
out at any time within twelve years, and that 
this rule obtsined until the Full Bench 
decision (XVI Weekly Reporter, Full Bench 
Rulings, page 1), was passed on the 
12th June 1871. It is argued that this 
decision ought vot to have retrospective 
effect, or take away from a deeree-holder the 
privilege which many other previous 
decisions were supposed to have given him. 
Now the Full Bench decision made no new 
law : it merely expounded what the law was, 
aud laid down the procedure which - ought to 
have been followed previously : it must, 
therefore, have retrospective as well as pro- 
spective effect. If, therefore, on the occasion 
when the first execution was taken out, the 
decree-holder had suffered his decree to be 
barred by lapse of time, all the decisions 
which were given before that date and 
which were in favor of twelve years’ limit- 

, ation could not be of any benefit to him, 
inasmuch as decrees of the High Court are 
governed not by the twelve years’ limitation, 
but by three years’ limitation preseribed by 
Section 20 Act XIV of 1859. The Judge 
was tight in his interpretation of the law 
that the decree-holder was barred when he 
tock out the first execution in 1869. It 
makes no difference thit the judgment-debtor 
has allowed three other execution processes 
to be taken out since without objection, inns- 
much as a decree once barred is always barred. 
“This point has been ruled many times by this 
Court, The appeal is djsmissed with tosts, 
sixteen rupees being allowed for pleader’s 
fees. 
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there should be anything in 
pature of the old English doctrine of estoppel by deed. 
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The 13th August 1873, 


Present ; 
The Hon’ble J. B. Phea and G. Q.. Morris, 
Judges. i 


Estoppel—Benamee Kbooleuts—-Mahomedan 
Law— Marriage — Legitimacy. 


Case No. 1707 of 1872. — . 


Special Appetl from a decision passed by 
the Judge of Bhaugulpore. dited the 
16th November 1871, remanding the case 
to the first Subordinate Judge for 
ye-trial, and also against the decree of 
the Judge of Bhaugulpore, dated the 
19th June 1872, affirming a decision of 
the first Subordinate Judge of that 
district, dated the 6th March 1872. œ 


Kedarnath Chuckerbutty (Plaintiff ) 
Appellant, 


versus é 


Mrs. Benjamin Donzelle (Defendant) 
Respondent. 


Messrs. J. W. Montriou and M. L. Sandel, 
Baboo Chunder Madhub Ghose, and 
Moonshee Mahomed Yusoof for Appellant. 


The Advocate-General, and Messrs. J. T. 
Woodroffe, Jl. P. Gasper, and C. 
Gregory, and Baboo Omernath Bose for 
Respondent, i 


Herp that it would be very inequitable that 
this country of the 


A party giving a kubooleut nominally in favor of A, is 


not estopped from pleading that he did not contract ` 


with A at all, and that he did not obtain the leased 
premises from her, but that she knew nothing of the 
transaction, her name being used merely as a matter of 
convenience between the lessee and her husband. 

The acknowledgment of 9 wife which the Mahomedan 
law requires as proof of marriage should be specific and 
definite. The mere fact of a men keeping a woman 
within the purdah, and treating her to outward 
semblance as a wife, does not necessarily in the absence 
of express declaration and acknowledgment constitute 
the factum of marriag® a 

In order to an acknowledgment of paternity legiti- 
mating children under*the Mahomedan law, the declara- 
tion ought to be clear and distinct in respect to each 
child: and the children, or those of them who have 


reached years of discretion, ought to come forward and , 


acknowledge their father. a 


Phear, J.——THE cause of action upon 
which the present suit is brought is thus 
stated ‘by the Subordinate Judge, before 
whom the first trial took place in February 
1870 :— 

“Plaintiffs, as putneedars of Mussamut 
“ Bibee Aneesul Burkut, Sue to -recover 

š ; 
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and interest, being 
278, on a caboelent 
y 1860, executed by 
mayagers of Toolshia 
“of e Mussamut Aneesul 


“dated the 
“one of Se* 
“concern In, E2 
"4 


‘The defondafz, does not deny the execu- 


*“tion of the kubooleut relied upon by the 


‘‘Mtaintiff, but contends that, ealthough the 
“kubooleu¢ was executed in favor of 
“ Aneesul Burkut, but the real ownership of 
“the mehal leased was with her husband, to 
“whom rent was paid as long as he lived, 
“and on his death, the same was remitted to 
“his eldest wife Aneesul Burkut not as 
“malik, but as the hea@® of the family, and 
“appropriated by all his heirs, and that as 
“in November last, defendant has obtained 


- “putnee pottahs of fifteen-sixteenth share of 


“the 7 annas of the Talook Gungapur Rajnee 
“from the heirsgof*Golam Hossein, the late 


$ proprietor (excepting Aneesul Burkut), so 


s 


- Judge was of opinion that, 


“plaintiff can at least have rent for one 
“share, ; 

“The issues for trial in this case are :— 

“1st.—Whether defendant is estopped 
“from denying the title of her lessor, cr not ? 

**2nd.—Whether Aneesul Burkut was in 
“the receipt of rent of previous years on 
“her own account, or on her own account as 
“well as on that of the other heirs of 
“Golam Hossein ? 

“3rd.—Whether plaintiff is entitled to 
“receive rent from*the defendant, or not ?” 

On the trial of the case, the Subordinate 
inasmuch as 
the execution of the pottah and the kuboo- 
leut was admitted by the respective parties, 
therefore the relation of landlord and tenant 
was satisfactorily established between the 
plaintif?s zemindar and the defendant, and 
that being so, theedefendant was " estopped 
from disputing Aneesul Burkut’s title. On 
this ground he determined the suit in ayar 
of the plaintiff. a 

The Subordinate Judge. pleo found as a 
fact upon the evidence that Aneesul Burkut 
was actually the owner of the property. 

- On appeal preferred against this decision 
of the Subordinate Judge to the Judge, the 
Judge held that the Court ought not to look 
behind the kubovleut ; and as the execu- 
tion of that document was admitied by 
the defendant, he could not deny his 
landlord’s title; and accordingly on that 
ground alone, the Lower Appellate Court 
upheld the decision of the Subordinate Judge. 

The case they came up to the High Court 


ÙN a E WEEKLY REPORTER. Rulings. 


ee aai 


by way of special appeal, and it wus tere 
held that the trialin the Lower Appellate 
Court had been incomplete and unsatisfactory. 
Mr. Justice Paul pointed out very clearly 
that the English doctrine of estoppel had 
been imperfectly apprehended in the Courts 
below, and altogether wrongly applied. If 
it had been admitted or proved that the 
defendant was let into possession of the leased 
property by Aneesul Burkut, then, probably 
in this country, as well as in England, the 
principle would come into play that a man 
shall not, during his possession of premises 
leased to him, be allowed to dispute the title 
of the person who put him into pessession. 
No doubt in this case the kubooleut, as being 
a document signed by the defendant, furnishes 
strong evidence against him of any material 
facts stated in it. But itis we think almost 
impossible, and certainly if would be very 
inequitable, that there should be anything in 
this country of the nature of the old English 
doctrine of estoppel by deed. 

It was clearly open to the defendant in 
this ease to say, as he did in ‘uct say, 
although I gave a kubooleut nominally in favor 
of Aneesul Burkut, yet I did not contract 
with her at all. I did not obtain the leased 
premises from her ; she knows nothing what- 
ever of the transaction ; her name was merely 
used as a matter of convenience between me 
and Golam Hossein. I got the subject of 
lease from Golam Hossein’s own hands and 
contracted to pay reut to him i in the name of 
Aneesul Borkut. 

If the truth of these iea iae were made 
out on the part of the defendant notwith- 
standing any statement which there might 
be in the kubooleut, there would also{ 1o 
doubt, remain, in addition, the further 
question of fact tobe enquired into, namely, 
whether Aneesul Burkut was or was not the 
real owner of the property, and Golam 
Hossein merely her agent in this matter, 
although he put himself forward to the 
defendant as the real owner. The Lower 
Appellate Court omitted to investigate any 
of these matters, or to enquire into any of 
these alleged facts, and decided the case 
merely in view of th8 admitted kubooleut. 
This, we entirely concur with, the Judges 
who decided the case"on the former special 
appeal, was erroneous, and the High Court 
was obliged fo send back the case > for trial 
upon its merits. After remand, for some 
unexplained reason the case was sent by the 
Judge to the first Court for the production 
of fresh evidence and re-trial. ‘Lhe parties 
appear to have acquiesced in this coursa, and 
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did 39t object to it. On a second trial, the 
Subordinate Judge, who was not the same 
Judge who tried it in the first instance, 
found as a fact that Aneesul Burkut’s name 
in the pottah and the kubooleut stood for 
Golam Hossein; that the transaction was 
henamee; that Golam Hossein, and not 
Aneesul Burkut, was the actual owner 
of the property, and that it was with him 
that the defendant entered into n contract of 
tenancy, and from him he received posses- 
sion of the subject of lense. . 

The Subordinate Judge also fqund that 
Golam Hossein, besides his first wife Aneesul 
Burkut, had a second wife, ono Afentoonnissa, 
and also children by the latter ; and that, on 
the death of Golam Hossein, his right in 
the leased premises was inherited not by 
Aneesul Burkut alone, but by Aneesul Burkut 
and Afeutoonnissa and others, in the shares 
prescribed by the Mahomedan law,—Aneesul 
Burkut’s share under the particular state 
of facts found by the Subordinate Judge 
being one-sixteenth of the whole. From this 
foundation of facts he arrived at the con- 
clusion that the plaintiff who had taken a 
putnee pottah from Aneesul Burkut, was 
entitled to claim her one-sixteenth share, and 
no more, of the rent due from the defendant 
to the zemindar under his lease. And 
accordingly he gave the plaintiff a decree 
for that amount, Against this decree the 
plaintiff appealed, and the Lower Appellate 
Court dismissed his appeal with costs. 

The case now comes before us on special 
appeal preferred agninst the decision of the 
Lower Appellate Court, On the foregoing 
statement of the facts of the case, i¢ appears 
that the contest between the parties turned 
upon two principal questions: first, was 
Aneesul Burkut, at the time when the defend- 
ant executed his kubooleut, the real owner of 
this property or not? If not, did she, upon 
the death of Golam Hossein, inherit nny 
share in that property, and if so, how much ? 
For the defendant does not in this suit 
dispute that,” if Aneesul* Burkut inherited 
from her husband Golam Hossein any share 
or interest inthis property, the plaintiff is 

“entitled to’recover from him a proportionate 
amount of the rent which he contracted to 
pay under his kubooleuf, 

The case has been really argued before us 
more as a regular appeal than a special 
appeal. Mr. Montriou urged upon us very 
forcibly that the evidence on the record did 
not justify the conclusions of fact at which 
the Lower Courts have arrived. He analysed 
the evidence very skilfully; and if we had 
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here to determine thefcase upon its merits, 
it is possible that in*sofae respects we might 
take a different view o of parts of 
the evidence from that taken by 
the Lower Courts. B ting here as 
a Court of special appeal, are merely called 
upon to consider whether the trial. below 
has been on the whole efficient and satis- 
factory, and whether the evidence on the » 
record is in daw sufficient to support the 
conclusions at which the Lower Courts have 
arrived ; and we feel ourselves bound to say 
that in regard to the first and principal 
question which has been mentioned, there 
is ample evidence on the record to support 
the finding of the Lower Caurts. Itis we 
think quite. impossible for us on special 
appeal to say that the Lower Courts were not 
in law justified in finding upon the materfals 
before them that Golam Hossein was the 
real owner of this property, and that the 
contract of lease was mage gvith him, and 
with him alone. 

With regard to the second question the’ 
case is somewhat different. It will be 
remembered that that question is, did ~ 
Aneesul Burkut, on the death of Golam 
Hossein, inherit this property or any share 
of it, and if so, what share ? Now, there can 
be no doubt on the facts admitted by both 
sides that Aneesul Burkut was the wife of 
Golam Hossein, and therefore that, as his 
widow, she inherited a share of his property. 
But what that share amounts to depends upon 
whether or not there were besides herself 
another or other surviving widows and ' 
surviving children of the deceased. 

The Lower Appellate Court, in affirming the 
decision of the first Court, has found as a fact 
that the decensed Golam Hossein left him 
surviving, besides Aneesul Burkut, a. widow 
Afeutoonnissa and certain children. At the 
same time that it has expressed its finding 
of these facts, the Lower Appellate Court has 
said that the direct evidence of the marriage 
of Golam Hosseia with Afeutoonnissa was, 
entirely unworgly of credit: and the Judge , 
placed his finding solely upon that which is, 
in truth, the result of inference drawn from 
collateral facts established as the Judge 
thought by the evidence. These collateral 
facts were supposed to be equivalent to or to 
manifest an admission on the part of Golam 
Hossein himself that Afeutoonnissa was his 
wife, and that certain children unnamed were 
his children. 

After giving the best attention that we 
can to the evidence which, has been laid 


before us relative to this poing we find that 
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in truth Enam Russeolwas the only witness, 
other thau those who oke directly to the 
marriage, who stated @rything to the effect 
that Golam , Hosseid’ had acknowledged 
A feutoonnissa as his wife, His testimony no 
doubt is deserving of pme weight in this 
ease so far as it reaches, because he appears 
to bea relative of Golam Hossein’s, aud one 


“who by his place in the family would be 


injiriously affected by the *existence of 
A feutoouni&sa’s children as children of Golam 
Hossein. And we find in his deposition a 
passage, obtained on cross-examination, which, 
in one form of translation, suggested’ rather 
than given by the translator of this Court, 
would perhaps justify the inference that it 
was meant to convey the impression that 
Godim Hossein had acknowledged to the 
witness that Afeutoonnissa was his wife. 
But we observe that the Judge in dealing 
with this witness’ evidence does not coustrue 
that evidence ag going to this extent. ‘The 
-passage itself is vague and doubtful, und falls 
we think short of that which is required by 
Mahomedan law in the shape of an acknow- 
ledgment of a wife. In our opinion the 
Mahomedan law requires that an ackuow- 


properly serve to support the finding which 
the Lower Appellate Court has come to. The 
result is that we think the Lower Appellate 
Court has erred in law by determinieg on 
the evidence upon which it relied that 
A feutoonnissa was the wife of Golam Hossein, 
and other persons unnamed were the 
children of Golam Hossein. It follows that, 
as the case stands before us, Aneesul Burkut 
alone is proved to have been the wife of Golam 
Hossein, and as his sole widow is by 
Mahomedan law entitled to one-fourth share 
in the deceased’s property. The plaintiff has 
not shown to us that she is entitled to more 
than this, and consequently we think that, 
while the decree of the Lower Appellate 
Court must be modified in favor of the 
appellant, if must be limited to that amount, 
In other words, the plaintiff, as Aneesul 
Burkuw’s putneedar, will be entitled to a 
decree for one-fourth of the rent reserved 
uuder the lense. 


The appellant will have his costs in this 
suit. 


Morris, J—I concur. Although there is 


ledgment should be specific and definite. A | ground for the contention that the instrument 


statement made by one man to another person 
that a particular specified woman was his 


of hiba-bil-ewuz is not of tho nature of 
a deed of gift, but rather of a contract of 


wife would be distinct and unmistakeable, | sale, and. possession under it Is not required 
There is nothing we think amounting to this ito complete: its validity, yet there seems no 
in Enam Russool’s evidence, though no doubt | reason to doubt that the hiba-bil-ewuz of 
had the Jüdge below construed it as amount- : May llth, 1855, executed by Golam Hossein 
ing to this, we should have been reluctant to | in favor of his wife Aneesul Burkut, represents 
say that he had committed error. a fictitions and nominal,and not a real, transac- 
tion, It was intended to provide for a contin- 
As regards the children, however, the | gency which seemed at the moment imminent 
evidence is yet more vague. There is no |aud fraught with danger to the estate of 
statement deposed to as having been made | Golam Hossein, but which eventually never 
by Golam Hossein to the effect that persons j arose. Both the Lower Courts have taken 
in any “way identified by evidehge on the | this view of the transaction, and us there is 
record were his chéldren. He is said to have ; ample evidence in the record to support it, 
treated certain children which were on one | I think that thisis a finding with which on 
occasion or more seen running about his | special appeal we cannot interfere. 
house as his own, but no*®one ventures to 
‘ identify those- children wifl@the children of 
Afeutoonnissa or with any known person. 





Next as to thewxistence of n co-wife and 
children by her. 


Again, another requirement of Mahomedan | The first Court did not discuss the evidence, 


law in the matter of legitimation is here 
certainly wanting, inasmuch as these 
children themselves, who musé be old enough 
to do so, do not come forward and acknow- 
lédge on their part that they were children 
of Golam Hossein, In short, there is, in 
our judgment, an entire want of evidence 
bearing on this part of the question, i.e. 


, evidence of sch a specific character as could 


relatiye to the marriage of Golam Hossein 
with Afeutoonnissa,* or to thé legitimacy of 
the children of whom she represeuts him 
to be the father. It states briefly that 
‘+ .A feutoounnissa and others, the second wife 
“and some children of Golam Llossein, are 
“ forthcoming, whose legal marriage and the 
“fact of the children being the legitimate 
“children of Golam Hossein are, fully 
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“established by the depositions of the 
“ witnesses for the defendant.” The Lower 
Appellate Court, however, is far from 
taking this view of the evidence on this 
point.* It “rejects as totally false the.whole 
evidence which is brought to prove directly 
Afeutoonnissa’s marriage,” but finds that the 
presumption of marriage and legitimacy in 
favor of ‘Afeutoonnissa and her children 
arises from a consideration of “ other facts.” 
These facts have reference to the treatment 
of Afeutovunnissa and her children by Golam 
Hossein. Now, by Mahomeday law (see 
Baillie, edition of 1855, page 389), “ pater- 
“nity may be established by the word of 
“the father himself, or by a legally consti- 
tuted relative between him and the mother 
“of the child” (firash). In the present 
case, the direct evidence of marriage is 
untrustworthy, and there is no proof of 
a declaration and acknowledgment of mar- 
riage on the part of Golam Hossein and 
Afeutoohnissa respectively. The mere cir- 
cumstance of a man keeping a woman within 
the purdah, and treating her to outward 
semblance as a wife, does not necessarily, 
in the absence of express declaration and 
acknowledgment, constitute the factum of 
marriage according to Mahomedan law. And 
although au acknowledgment that they are 
his children may legitimate the children, ye: 
here it cannot be said that there is legal 
evidence of such acknowledgment on the 
part of Golam Hossein. The Lower 
Appellate Court has no distinct finding on 
this head. It relies apparently on the 
evidence of two witnesses, Enam Russool and 
Mihnatul Hug. In respect to Enam Russool, 
it says that “ his deposition goes far to show 
that Golam Hossein looked on all those 
children ” (of whom by the way Enam Russoo! 
makes no specification) “as his legitimate 
offspring.’ ‘This witness deposes :—“ ] 
heard but did not see that Golam Hossein 
married Afeutoonnissa by ‘nikah.’” About 
the close of his deposition, in cross-examina- 
tion by the pleader of thé plaintiff, he makes 
a statement which is somewhat obscure, but 
which may be und*rstood to mean that 
Golam Hossein admitted before him that the 
son and daughter of Afceutoonnissa were his 
son and daughtcr. Butthis is only an indirect 
and not conclusive admission of marriage on 
the part of Golam Hossein with Afeutoon- 
nissa, and we are left quite in the dark as to 
who the son and daughter are, or what their 
names are. The other witness, Mihnatul 
Huq, is equally vague. He says that once he 
paid Grolam Hossein a visit of 15 days ; that 
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he saw in the house to sons of his (but their 
names he does not give), and that there was 
a lady (name not giv@p) living in the purdah, 
in respect to whom”he did not hear from 
any person whejhor she was married or 
unmarried. Seeing how directly the issue 
of the marriage of Golam Hossein with 
Afeutoonnissa and the legitimacy of her 
children has been raised in this case, and th® 
opportunitye that the order of renfand 
has afforded of establishing t&e title of 
Afeutoonnissa and of her children as heirs 
of Golam Hossein, it is surprising how weak 
the evidence is on her and their behalf. The 
direct testimony is pronounced by the Lower 
Appollate Court to be worthless and untrust- 
worthy, while the Pndirect falls far short of 
meeting the requirements of the law. $t is 
impossible to accept a mere general state- 
ment on the part of many witnesses that 
sons and danghters were born to Golam 
Hossein by Afeutoonnissn.¢ If, as alleged, 
he had two daughters and three sons, the 
declaration of paternity by him in respect 
to each of them ought to be clear and dis- 
tinct; and on the other hand, the children, or 
at any rate those of them who have reached 
years of discretion, ought, as required by 
Mahomedan law, to come forward and 
acknowledge Golam Hossein to be their 
father. In all these important particulars 
the case is undoubtedly defective, and proof 
is wanting. Moreover, the conduct of 
Afeutoonnissa herself in remaining silent 
for so many years, and not asserting a right, 
either on her own behalf or on behalf of her 
children, to a share in the estate of Golam 
Iossein, naturally arousessuspicion. Jt lends 
weight to the view entertained by the Subor- 
dinate Judge that Afeutoonnissa was sought 
out and put forward by the defendant in 
revenge fol the refusal cf Aneesul Burkut 
to give Mr. Donzelle the putnee. On the 
entire case, therefore, as laid before us, I can 
come to no other conelusion than that there 
is no legal eviflence of the marriage of 
Golam Hossei#@ with Afeutoounissa, or of the ° 
legitimacy of her children. In this view ` 
upon the evidence which has been adduced 
ou her behalf, Aneesul Burkut must be held 
to be the sole surviving wife of Golam 
Hossein, and as such entitled to a one-fourth 
share of his preperty. ‘The result will be that 
plaintiff as her putneedar is entitled to receive 
one-fourth share of the rent under tlie lease 
granted to defendant. 


The plaintiff will be entttled to his costs 
in this appeal. e 
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esent: 





The Howble F. A. Glover and E. G.' Birch, 
Judges. 
Sub-lessees—Landlore's Right of Re-entry— 

i Penalty. 


Case No. 1768 of 1872. 


ectal Appeal from a decision passed by 
k Ta of A dated s the 15th 
August 1872, affirming a decision of the 
Moonsiff of that district, dated the 16th 
June 1871. 


Deb Pooree Boistobee (Defendant) Appellant, 
e versus 
Kenoo Singh Roy (Plaintiff) Lespondent. 
Baboo Taruchk Nath Dutt for Appellant. 


| ie 
Mr. R. T. Allan and Baboo Grija Sunkur 
Mojoomdar for Respondent, 


Where an old lease has expired and the lessee does not 
choose to take a new lease which is offered, the Jand- 
lord’s claim to re-entry cannot be styled a penalty in 
the sense in which forfeiture of a lease would be upon 
non-performance of a contract. 


Glover, J.— Tars was a suit to eject the 
defendant from a plot of ground which she 
had held on different termiuable leases for 
the last 15 or 16 years, on the ground that 
her lense bad expired and she had not come 
forward to take a further settlement as pro- 
vided for in the lease. The lease expired in 
Assin 1276, and the condition of renewal was 
that Deb Pooree Kusbee should enter into a 
fresh lease within one week. 

The defendant neglected to do this, and in 
fact never endeavoured to get a renewal of 
her lease at any time, and the plajntiff served 
on her a notice te quit the land. No satten- 
tion being paid to this, the present suit was 
brought. 

Both Courts below helf that the defendant 
was bound by ,the terms, 8f her lease, and 
must quit the plaintiff's land. 

It was first coutended in special appeal 
` that the defendant had a right of occupancy 
and could not be evicted, but we considered 
it unnecessary to allow nrgument on this point, 


the law having been laid down authoritatively |' 


on many occasions. 

' Tite land is admittedly used for building 
purposes, and the defendant is only a sub- 
lessee, and under such conditions no right of 
-occupancy cofld under any circumstances 
accrue to hey 
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Then it was contended that the forfeiture 
of the lease being in the nature of a penalty, 
the object of which was to secute the speedy 
taking of a fresh lease, a Court of Equity 
would not enforce is when the object could 
be attained without such penalty. 

No doubt in cases where a heavy penalty 
is attached to the non-performance of a 
certain contract, a Court of Equity will not 
exact a disproportionate remedy, or make a 
defendant pay an enormous sum in compen- 
sition for what may be a very trifling damage 
to the party suing, 

But this, it appears to me, is a wholly 
different case. The defendant entered into 
an agreement whereby she was to have a 
renewal of her lease if she chose to apply 
for it within a specified time. It is a fact 
found by the Lower Courts, and the finding 
cannot be disputed in special appeal that the 
defendant thoroughly understood the nature of 
the contract she was entering into, and it ig 
moreover found that, although she had more 
than three months’ grace given to her, instead 
of the seven days agreed upon, she took no 
steps in the matter. She paid no attention, 
moreover, to the notice served upon her and 
by which she was allowed a still further locus 
penetentic, and steadily declined to enter into - 
auy new settlement. Ier old lease had 
expired, and a new one was offered to her if 
she chose to come and take it ; and if she did 
not so choose, I cannot see that the landlord’s 
claim to re-entry can be styled a penalty in 
the sense above described, 

Then it is said that the defendant bas gone 
to considerable expense and has built a house 
upon the land, and it was insinuated that the 
house was a valuable one. ‘There is no 
evidence whatever on this point, and from 
the terms of the lease forbidding her to 
build a brick-house, and the fact disclosed 
in the evidence that a former house of hers 
being burned down she had been obliged to 
erect a new one, is against the supposition 
that the house gn question was anything 
more than the usual style of mat and thatch 
hut common to the country, and I may add to 
people of the defendgnt’s class of life. She 
is called in the written statement a “kusbee” 
or prostitute, and would not if likely to own 
anything beyond a thatched hut. 

The plaintiff appears to have behaved 
throughout in a very reasonable, and, I may 
add, a forbearing manner. He gave the 
plaintiff a long period of grace, and oven 
then allowed her another opportunity of 
retaining the land and of taking % fresh 
lease. We have been told a great deal about 
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the hérdship inflicted on the defendant, but 
I must say that I cannot see that she has 
any reason to complain. Her continued and 
determined neglect of all opportunities, and 
her repeated refusal, for it is nothing else, to 
come to the landlord and settle, has been the 
cause of all her difficulties. She has herself 
to thank that she has lost her land. ; 

The special appeal must be dismissed with 
cosis. 

Birch, J—I concur in ‘thinking that the 
special appellant has failed to show that she 
is entitled to relief from the forfeiture clause 
in her lease. There is nothing to.show that 
the special respondent waived the forfeiture, 
and there is nothing in the order of the 
Lower Court which would justify our inter- 
ference. 


Deana 


The 14th August 1873, 


Present: 


The Hon’ble Sir Richurd Couch, Kt., Chief 
Justice, and the Hon’ble J. B. Phear, 
Judge. 


Cause af Action—Splitiing of Claim—Promissory 
Notes~~ Bond —Instalments. 





. Reference to the High Court under Section 
55 of Act IX of 1850 by Baboo Koonjo 
Lall Banerjee, one of the Judges of the 
Court of Small Causes at Calcutta. 


H. Mackintosh, Plaintif, 
versus 
Mr. John Gill and another, Defendants. 


Mr, M., P. Gasper for Plaintiff. 


Messrs. Banerjee and Marsden for 
the second Defendant. 


Where a promissory note is payable by monthly 
instalments, it is incumbent on the plaintiff when two or 
more instalments are due at the time he brings his suit, 
to sue for them in one action, and he is not at liberty to 
sue separately for each instalmenteor for some of them. 

The plaintiff in this action sued to recover the fifth 
instalment due on a promissory note; but it appeared 
that he had on the 4th Octolfer 1872 sued and recovered 
judgment for the fourth instglment only, when he could 
have sued for the entire amount of the bond which had 
thea fallen due: o 

Hep that the judgment wh¢ch plaintiff recovered on 
the 4th of October was a bar to the present suit. 


Reference.—Tuis is an action brought by 
the plaintiff to recover the fifth instalment of 
Rs. 50, and Rs. 20 interest due ou a promis- 
sory note for Rs. 400 payable by eight instal- 
ments of Rs: 50 each. At the date of the 
institution of the suit (11th. February 1878), 
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the remaining insta]m@uts ‘had also fallen 
due. It further appear that the plaintiff, on 
the 4th of October 1874 sued and recovered 
a judgment for the fourth instalment, when, 
if he had chosen or been bound to do so, he 
could have sued for the entire amount of the 
bond, which however he did not do.’ 

The case now pending before me came on 
for hearing on the 18th February last, when 
the defendant’s’pleader ur ged the following 
pleas in defence, viz. :— 

Splitting cause of action, and judgment 
recovered. 


In reference to these pleas it was argued for 
the plaintiff that each individual instalment 
constituted a separate and distinct cause of 
action, aud that as such he was at perfect 
liberty to sue for them separately or togeth&, 
there being no law by which he would be 
bound to unite them together and sue in one 
action. For the defendants it was urged 
that all the instalments having” become due, 
they formed one cause of action which the 
plaintiff could not divide and sue for in 
separate actions: and that the fact of his 
having sued for aud-recovered a judgmént 
on a previous occasion upon one instalment, 
while the remaining instalmeuts were also 
due, precluded him from suing for them 
aguin, he having by the course followed by 
him virtually abandoned them. 


There appeared to me to be great force in 
the contention raised by defendant’s pleader, 
Mr. Ross. The question, however, was one 
of some difficulty, and I took tiine to consider 
itand consult the law on the subject. In 
the meanwhile the plaintiff instituted another 
action for the sixth instalment, which in the 
usual course of the distribution-of cases was 
placed before the third Bench, and before I 
could pronounce my judgment the question 
was again raised and argued before Mr. 
MacEwen, who decided it against the 
: plaintiff, from which decision there was au 
application for a new trial before a Bench con- 
sisting of the fist Judge and Mr. MacKwen. 
After ar gumentthe Judges differed in opinion, 
and the question was ultimately referred to 


obliged to postpone the case till the point was 
finally decided. The Honorable Court, how- 
ever, in accordance with a previous ruling, 
has returned the reference. Ihave, therefore, 
had to dispose of the question in the case 
before me according to my view of the law. 


I must at the outset say that I fully agree 
with Mr. MacEwen (a copy’of whose judg- 


| mentand remarks on the first J ud@ge’s referenge 
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I was thus. 


« 


> 


are herewith annexed * in the view which he 
has taken of the law Qpplicable to this case, 





* Remarks by R. 8. T, MacEwen, Esq. 
The view which I take of thig case is fully explained 


in my judgment, a copy of which is annexed. think 
the promissory note must bereated as an entire contract 
for the payment of money, divisible for a time, but 
indivisible after the last instalment has become due. In 


nae this respect I think the case comes within the scope of 


¢ 


My Sergeant Manning’s remarks, quoted at pp. 522-3 of 
Mr, Broom's County Court Practice, tand that as each 
instalment falls in a new entire contract for the total sum 
then due arises, ef sic toties quoties. On one occasion 
the plaintiff acted on this principle, for he brought a suit 
for half of the first and the whole of the third instalments. 
The items arise out of one and the same contract, and 
are of the same character. They are merely separate 
breaches of the same contract, and in this respect they 
differ from items which in themselves are of a varied 
character, such as goods sold, svork and labor and money 
paid, which may, but need not, be included in one 
wn@wbitaius count, This I understand to be the distinction 
drawn by the Court in Grimbly v. Aykroyd. That being 
so, and the plaintiff having had a complete cause of 
action in respect of the whole debt in October, I do not 
think he was at liberty to split his cause of action *‘ for 
the purpose of bripgiag two or more suits.” I think this 
is the meaning of Mr. Broom’s remarks, at page 56, 
+ when referring to Grimbly v. Aykroyd. The difficulty 
in this case is that the point has never, apparently, been 
decided, and we can only argue by analogy: but if the 
practice of the Courts is any indication of the correct 
principie; then itis altogether in favor of the view which 
have taken. - 

I think that any other course would be deemed 
vexatious and harassing, and I cannot help thinking 
that this plaintiff's mode of proceeding is so in the 
highest degree. The question, upon which we differ, is 
one of some importance; if my learned colleague’s con- 
tention be correct, the practice which has always 
prevailed in this Court, in instituting suits of this kind, 
may be altered, and any alteration would in my opinion 
be undesirable. I would therefore propose to refer the 
question for the opinion of the Honorable the Judges 
of the High Court, under Section 65 of Act IX of 1850, 
and in the meantime make the rule absolute contingent 
upon that opinion. 


Judgment of R. 8. T. Mack wen, Esq. 


“The defendants gave a bond to the plaintiff for 
Rs. 400, dated 4th September 1871, payable by monthly 
instalments of Rs. 50. Portions of the early instalments 
were paid, but default being made in others, plaintiff 
brought suits to recover them, ‘The last instalment fell 
due on the 4th May 1872. At that time five instalments 
were due. The plauttiff waited for five months, and 
then, instead of suing for the whole, brought an action 
for one instalment only, the fourth. That was decreed 
on the 4th October 1872. He has now instituted two 
suits, one before the second Bench for the fifth instalment 
with interest, and one in this Courtg@or the sixth instal- 
ment with interest. ‘The suit before the second Bench is 
still pending. ‘These suits are contested. The defend- 
ants plead ‘splitting of , demand’ and ‘judgment 

. recovered.’ For the plaintiff it is argued that each 
instalment is a separate cause of action, was so intended 
by the parties, and that the instalments were never 
joined in one demand so as to form one cause of action. 
Grimbly v. Aykroyd is cited as an authority for this 
view. For the defendants it is confnded that the bond 


‘+ See also note (a) to Dodd v. Wigley, 7 ©. B., 114; 
Rex v. Sheriff of Herefordshire, 1 B. & Ad., 672; 
Bonsey v. Wordsworth, 18 C. B., 825; and Inre 
Aykroyd, 1 Exch, 490—93. The Indian (mofussil) 
cases, which havesbeen decided with reference to special 
enactments, would seem to be inapplicabla 
e 
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viz., that a promissory note for the pagment 
of money by instalments is an entire con- 





e Tn Ri el 


is an entire and indivisible contract for the pament of 
money ; that the fall term of the contract having expired, 
the right to recover the whole sum due was vested 
in the plaintiff when he brought his last suit in October, 
and that the judgment in that suit is a bar to a further 
action, The question is, which of these contentions is 
correct ? Grimbly v, Aykroyd was a suit for goods sold 
on tickets or receipts, each ticket forming a separate 
cause of action, the amount of the whole being above 
the jurisdiction of the County Court. It was to enable 
the plaintiff to recover*in that Court that he brought 228 
suits, instead of one in the superior Court, and the ques- 
‘ion was whether the parties had ever treated these 
items as ifitending to form one entire demand. The 
Court drew a distinction hetween an account consisting 
of various items, which are intended to form an entire 
demand, and an account which comprises several distinct 
and independent matters, albeit such as might be includ- 
el in one indebitatus count. In the latter case the 
plaintiff suing in a superior Court could not be compelled 
to consolidate his actions, whereas in the former, separate 
actions in respect of the several items of account 
would doubtless be deemed vexatious (Broom’s C. C. P., 
p. 54). At page 56, Mr. Broom says -Suppose that the 
facts (in Grimbly v. Aykroyd) being in other respects as 
there appeared, the total amount of the plaintiff's claim 
fell within the limit of jurisdiction of the County 
Court, would he, if minded to divide or split it up into 
separate claims and sue for it by separate plaints, be 
prohibited by the interference of a superior Court from 
so doing? Without venturing to answer this question, 
we may at all events reasonably conclude that the Judge 
of the County Court would, under such circumstances, 
interfere and treat the judgement recovered in the suit 
first brought as a bar to any other action; and the 
Section of the County Court Act which prohibits a 

laintiff from dividing his cause of action is referred to. 

hat Section is the same as the 34th Section of the Act 
(IX of 1859) which provides:—‘A plaintiff shall not be 
allowed to divide any cause of action for the sake of 
bringing two or more suits in any of the said Courts, but 
any plaintiff having a cause of action for more than 
Rs. 500, may abandon the excess,’ &e. I take this to mean 
that a plaintif at the time of bringing his suit must 
include all the damages which have then accrued to him 
it respect of the particular contract upon which he 
claims, 

The bond of 4th September 1871 is for Rs. 400, 
but the plaintiff deducted Rs, 112-8 as discount, and in 
point of fact the defendants only received Rs. 287-8, 
Since then he has received out of Court 


Rs. 117 8 0 

By two decrees of Court » 13812 0 

Up to this date .. a. 4, 316 4 0 
Add amount of two suits now 

pending sre w+ p IT 80 
Balance (two instalments) 

of bond with iuterest ... „ 205 0 0 

Total, Rs. 698 12 0 


or nearly Rs. 700 in return for a loan of Rs, 287-8 
made nineteen: months ago. I do not think a plainti 

can nurse his claim in this* fashion. One of the defend- 
ants had already been twice in prison on the decreas 
already obtained, and if tavo more ar@how passed against 
them, they might be in jail on the one, while their goods 
were under seizure on the other. I consider this vexa- 
tious and harassing. This is a state of things which 
the law does not allow in respect of one contract. A 
Judge has no right to look at the consequences of a 
judgment, and I merely refer to these points as indi- 
cating some of the grounds upon which the principle, 
which I think ought to be applied in this case, is based. 
There was no doubt a separate cause‘of action as each 
instalment fell due; but all having fallen in, thadamages 

a 
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fracêdivisible for a time, but indivisible after | would thus be recognigng and dhéöursging' 


the last or subsequent instalments have fallen 
due. T thiuk that the several breaches or 
defaults in payment are then merged into 
one cause of action which cannot be divided 
and sned for separately : that the expression 
that each particular brench constitutes a 
separate and distinct cause of action is to be 
taken in the sense that when an individual 
instalment becomes due, the others not 
having become so, the plaintiff can sue upon 
it, but that as the others become due, a new 
contract fur the totul sum arises toties quoties, 
aud that when several instalments are due at 
one time, he has not the option of selecting 
and suing for a particular instalment. ‘This 
is the course followed by all other suitors in 
this Court whether the claim be for the 
recovery of money payable by instalments, 
or arrears of rent, or for use and occupation, 
and I may. also say that this was also the 
practice throughout the mofussil, even before 
the promulgation of Act VIII of 1859. 

I think that to hold an opposite view 
would be opposed to the policy of the law 
which abhors a multiplicity of suits, and the 
proceeding would be altogether harassing 
aud vexatious to the defendants. 


Suppose the view that, when several 
defaults have occurred in the payment of an 
instalment bond, it was optional with the 
plaintiff to select any one of them, and 
institute an uction thereupon, be correct, and 
each separate breach constitutes a separate 
and distinct cause of action, could the 
plaintiff institute a suit for, say the recovery 
of the instalment which became due last, 
out of perhaps a dozen instalments, instead 
of being bound to sue for the first and so on 
in their order, so that by selecting the last 
in order of time, interest at the rate of 120 
per cent. per annum on the other or earlier 
instalments might go on accumulating ? 

I think if the view contended for by the 
plaintiff be correct, which I did not admit, 
there would be nothing to prevent him from 
so proceeding, unless he were deterred by an 
idea that, if he so sued, it would create a 
presumption in favor of ghe payment of all 
the preceding instalments, and the Court 
JE a ca a AREALE SA N 
were complete, and the whole should have been included 
in the suié brought in October. I treat it as an entire 
contract for the payment of money, and as Mr. 
Sedgwick points out, ‘it is an ancient rule of our law 
that one action only can be maintained for the breagh of 


an entire contract, and a judgment obtained by the 
plaintiff in one suit may be pleaded in bar of any second 
proceeding,’ á or , , 

I thinkgthis is the principle which should be applied 
in this case, and I would dismiss the-suit.” 


an abuse of the usury.@w. 

A. contract is to be p§rformed in the sense 
in which both parties’ contemplated its 
performances, and if,clearly appears to me to 
have been in the contegnplaiion of the parties’ 
to the suit that. the payments were to’ bé 
made as each instalment fell due, and that, if 


‘several defaults were made, they could and 


would be unitefl and sued for together. Afd 
the plaintiff in one instance has actually acted 
on this view, for he sued for,half of one and the 
whole of another instalment. Such having 
been their original understanding, I thisk it 
would be quite inequitable to allow the 
plaintiff to follow an opposite course, the 
benefit of which undérstanding would never 
be conceded to the defendant, if the plaintif 
instead of suing for all the instalments due 
at one time was allowed to bring an action 
for each separate uupaid instalment at his 
own option, There would sug be clearly an 
abseuce of that mutuality, if I may so 
express it, which is the essence of all con- 
tracts. ' 

I think this is clearly a case to which the | 
principle laid down in Grimbly v. Aykroyd, 
11 Exch., p. 479, applies, under the issue 
which Section 84+ Act IX of 1850 raises, 

For, suppose the total amount of the several 
unpaid instalments had exceeded Rs. 1,000, 
which is the utmost limit of the peciniary 
jurisdiction of the Court, thé plaintiff, if the 
view contended for by him be correct, would: 
be fairly entitled to the privilege of suing 
for each instalment separately, yet the claim 
would be open to the objeciion under Section 
84 referred to above, that he was dividing 
his cause of action for the sake of bringing 
two or more suits in the Small Cause Court. 
I think such an objection would be fully 
tenable, and if that would be so in the 
lypothétical case, it is equally applicable to 
the present case. 

Some othet cases to which I have been’ 
able to refer are cid by Mr. Story in a foot- 
note in his Treafttse on the Law of Contract 
at pp. 29 & 30, vol. I. These cases are :-— 
Badger v. Ticomb, 15 Pick. R., 4143 
Rudder v. Price, 1 H. B., 550; Pick v. > 
Redman, Dyer, [3 ; and Cooke v. Wlarwood, 
2 Sand., 337. In the latter case the Court’ 
decided that ar action might be maintained 
for such sum only as was due at the time 
when the action was brought, and have 4 
new action as the other sums became due. 

The question, however, that is now raised 


does not appear to me, up t@ this time, to 


have been decided in one wayepr the other, 
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and Mr. Temple, in Ifs work on the Practice | On the 4th October 1871 - - Rg, 50 
of the Calcutta Coupt of Small Causes, at| _,, »» November ,, - - 5, 50 
page 39, says :—“ It foes not appear to have'| ,, »» December ,, - - 5 50 
“been decided wheth@ it is illegal to divide a 3 » January 1872 - - w» 50 
“cause of action, the whole amount of which i3 » February ,„ - - 5, 950 
“does not exceed the jurisdiction of the z » March J - - 5 dC 
* Court.” He then, after quoting the follow- 5 » April a - - 4, 460 
ing remarks of Pollock, C. B., in the case of |  ,, » May 3 - - „ 50 
Grimbly v. Aykroyd, “whether, if the total ; ——— 
“amounted to £20, the highest amount Total, Rs. - - 400 





“then within the jurisdiction of the County 


st Courts, ind the items there wére separated Should we neglect or fail to pay any of the 
pond sued for by separate plaints, the total instalments as it becomes due, then only 
ae within the jurisdiction of the County shall auch inskalmente ae tulledacaind-vemaic 
Courts, ee could then have given | unpaid carry interest froin its due date to 
adequate relief, the suits could have been i date of payment at the defaulting rate of 10 
“prohibited, is a question which need not in | ner cent. per mensem 
“the fe discussed,” states | nk 
present instance be discusse states 
thet the question does not appear to have 


(Sd.) Jonny GILL 
been decided iu a subsequent case. (Sd.) armen 


No. 33, European Asylum Lane, 

Í have dismissed the suit contingent upon 

the opinion of ghaHigh Court on the follow- 
_ ing points :— 

Ist.—-Whether, when two or more instal- 
ments of a promissory note are due at the 
time of the institution ofa suit, it is incumbent 
upon the plaintiff to unite them together and 
sue in one action, or optional with him to ‘sue 
separately on each separate instalment, or ou 
some or all joined together. 


2nd.—W hether, if the Honorable Judges of 
the High Court be of opinion that the 
plaintiff was not at liberty to sue separately, 
and that all the unpaid instalments formed 
one cause of action, the judgment which 


(Sd.) C. J. BRIDGE. 
Witness to Mrs. ae 


signature, 


(Sd.) J. GILL. 


| 
| 
Before the High Court, Gasper for the 
plaintiff contended that each instalment 
eoustituted a distinct enuse of action, and 
that plaintiff could sue for them separately, or 
together. He cited Byles on Bills, 417, 
note, and Siddall & Rawcliffe, 1 Crompton & 
Meeson, 487. During the argument, the 
Court referred to Blackwell v. Sumor 
Ahmed, 6 Bom. H. C. Rep, O. C. J., 88, 
plaintiff recovered on 4th October 1872, [and without calling on the Counsel for the 
when the remaining instalments had also | defendants, delivered the, following judg- 
fullen due, can be treated as a bar to the ment >— 
present action. Couch, C.J.—We are of the same opinion 
as the Judge of the Small Cause Court in 
this matter ; it is incumbent on the plaintiff, 
when two or more instulments of such a 
promissory note as this are due at the time 
he brings his suit, to sue for them in one 
action, and he is not at liberty to sue 
separately for each instalment, or for some 
of them. 


A copy of the promissory note sued ‘upon 
is also annexed. 

No costs of reference have been deposited 
in this Court. Perhaps this is not necessary 
as the reference is made by the Court. 

® 


The promissory note was Pn the following 


Cer We are also of opinion that the judgment 
Calcutta, 4th September 1871. which the plaintiff recovered on the 4th of? 
Rs 400 Octoker 1872, when the other instalments 


had also become dud, is a bar to the present 
suit. 


We must direct the judgment to be entered 
for the defendants with the costs of reserv- 
ing the question and stating it for the 
cash in hand paid on signing and delivering | opinion of this Court, and otherwise arising 
this note, that i$ to say :— . thereout or connected therewith,’ 

r i . 54 


We jointly and severallye as principals 
promise to pay to Mr. H. Mackintosh, or 
order, ‘the sum of Rupees four hundred in 

| the following manner for value received in 
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The 14th August 1873, 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Julkur Rights—Lease from Co-sharers, 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhangah, 
dated the 28th April 1873. 


Raj Kristo Koebutto Doss and others, 
Plaintiffs, 


VETSUS 


Kala Chand Manjhee and others, Defendants. 


Baboo Chunder AMadhub Ghose for 
Plaintiffs. 


qa 


Baboo Doorga Mohun Doss for Defendants. 


Parties exercising a right to fish in a julkur mehal, 
under a lease frum part owners, cannot be regarded as 
trespassers in relation to other parties holding a similar 
lease from co-sharers. 


Case-—In this case plaintiffs seek to 
recover damages said to have been sustained in 
consequeuce of defendants’ catching fish, 
without warrant, in the river Areal Khan, 
locally known as Noreekora, of which, it 
is alleged, they (plaintiffs) have been in 
quiet possession by virtue of an ijarah pottah 
obtained from Rajmohun and Hureemohun 
Boses, proprietors of a moiety of the julkur. 
The defence is a confession and avoidance 
on the ground that the defendants have 
obtained an ijarah pottab, similar to that of 
the plaintiffs, from Goloke Chunder Roy and 
others, co-sharers of the julkur mehal, in 
addition to several plens in bar, The points 
for determination are :— 

1. Whether the river Areal Khan is 
situated within the local jurisdiction of this 
Court; if not, whether this case is maintain- 
able in this Court, inasmuch as the property, 
the damages accruing from which is the 
subject of this suit, lies beyond its jurisdic- 
tion ? 

2. Whether plaintiffs have a valid cause 
of action as against the defendants ? 

8. Whether this case, being a case for 
damages, is cegnizable by this Court? e 

‘As the questious are important involving 
points of law, I beg most respectfully, at 
the instance of the parties, to solicit the 
opinion of the High Court under Section 22 
Act XI of 1865, 

With regard to the first point, it appears 
difficult to hake out whether the river Areal 
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Khan is included in, Jor excluded from, the 
jurisdiction of the Dfsttict of Furreedpore, 
when the notificationsSpublished in pages 417 
and 939 of the G@vernment (Bengalee) 
Gazette of 1867 and 1870. respectively, 
defining boundaries of the Districts of Fur- 
reedpore and Backergunge, are silent as to 
which district the river belongs. The 
only mention made in, them is that the tracts 


on the enst of the river fall within the jur ig- Sn 


diction of thé District of Backergunge, and 
those on the west within the Wistrict of 
Furreedpore. But for aespecial Court like 
a Court of the Small Causes, I am persuaded 
to believe that any tract not specified in 
express terms as forming a portion of its 
jurisdiction, jis beyond . its jurisdiction. It 
being so, it remaius “to be seen whether an 
action, the cause of which has accrwed 
beyond the jurisdiction of the Court, is main- 
tainable on the ground that the defendants 
reside within the jurisdiction. 

I think the residence $f athe defendants 


within the local limits of the Court is suffi-. 


cient to constitute its jurisdiction, irrespec- 
tive of the cause of action, or the situation 
of the property, out of which the damages 
are said to have arisen. I think, however, 
thit the case fails on the last two issues. 
Plaintiffs, in their own showing, have not the 
sole right of fishery, when they admitted that 
they have derived their right from parties 
who are only fractional shareholders of the 
mehal. They have as'much right to fish as 
the other shareholders of the mehal, or any 
body deriving title from them. Coming with 
a title, and I may say, valid title, the defend- 
ants are no wise responsible to the plaintiffs, 
whose title is distinct and not interfered 
with by the defendants. 
called one of damnum sine injuria. 

Supposing the plaintiffs Lave a cause of 
action provided they can make out ‘a case 
of exclusive possession, svill, as the question 
of possession cavnot be separated from a 
question of title, the determination of which 
solely rests in thé’ ordinary Courts other than 
the Small Ca@se Court, I feel diffident to 
opine that the case is maintainable in this 
Court. A suit for damages of the nature 
in question, preceded by a decree of title and 
possession, may be held to be cognizable by 
a Small Cause Court, but it cannot be denied 
that, in the absence of such a decree, or other 
binding engagement of the like magnitude, 
a Court of Small Causes is destitute ‘of 
jurisdiction, when it is called upon to try 
any point of real property, or of right to 
damages agcruing therefron*t. The analogy 

Lo 


The case may be’ 


oe ship generally is not cognizable 


+ 
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may be drawn from\a case of annuity in 
which a Court of Smal Causes has no juris- 
diction, if it be requiyfd to adjudicate upon 
aright to maintenancd, but when a right to 
maintenace hàs once been settled by. a com- 
petent Court, any futur suit for arrears or 
balance of that mainfenance is cognizable 
by the Court. A suit for balance of partner- 
by a 
Ceurt of Small Causes, becauge it involves 
questions of right and account: if may, 
however, be brought within the pale of its 
jurisdiction, when? the balance is struck, 
whereby the question is reduced to a simple 
question of contract, express or implied, and 
the necessity of looking into rights and. 
accounts dispensed with, 

In the present case, the defendants, as 
obBerved before, set up a pottah for fishery 
from certain shareholders of the julkur, 
which isa joint property, and the question turns 
up to be whether the plaintiffs being entitled 
to a fractional Share of the mehal only are 


“competent to make the defendants liable, 


either as tenants (as intimated in a previous 
case before the Moonsiff’s Court), or as 
trespassers (as now alleged). If competent, 
they must sue under Act VIII (B.C.) of 1869 


.in one case, and under the general civil 


powers of the ordinary Court in another. 
Iam not prepared to say that either of the 
questions may be made the subject of a suit 
in a Small Cause Court. Assuming for 
argument’s sake that the Court is competent 
to look into rights and title incidentally to 
come to a conclusion to the subject-matter 
within its cognizance, the fundamental rule 


', that no question of title to real property 


ean be tried in a Court within the local 
jurisdiction-of which the property does not 
situate, is infringed. Under these grounds, 
I think the case is not maintainable -in this 
Court, and, therefore, contingent upon the 
opivion of the High Court, I dismiss the 
suit with costs. 

The judgment of the fligh Court was 


p delivered as follows by— 


Jachson, J.—It is not netessary to decide 
the wider ‘points raised in this reference 
because it is clear from the facts alleged 
that the plaintifs have no cause of action 
for damages against the defendants. The 
plaintiffs have a lease from part-owners 
which gave them the right to fish over the 
julkur mehal, and the defendants haveasimilar 
lease from the other co-sharers. The defend- 
ants, therefore, cannot be trespassers any 
more than the plaintiffs themselves. If the 


plaintiffs consider themselves entitled to a 
ad i 
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share in all captures that the defenjants 
make and liable to account to the defendants 
fora share of all fish that they themselves 
tnke, that is a question to be setiled in a 
different form. The defendants «will be 
entitled to Rs, 32 as costs of this reference. 


—— e 


The 18th August 1873. 





Present: 


|The Hon’ble W. Markby and E. G. Birch, 


s Judges. 


Mortgagt—Foreclosure—Reg. XVII of 
1806 s. 8. 


Case No. 1912 of 1872. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Midna- 
pore, dated the 30th August 1872, revers- 
ing a decision of the Moonsiff of that 
district, dated the 31st August 1871. 


Santee Ram Jana (Plaintiff) Appellant, 
| VETSUS 


Modoo Mytee (Defendant) Respondent, 


Mr Mun Mohun Ghose and Baboo 
Bhowanee Churn Dutt for Appellant. 


‘No one for Respondent, 


A mortgagee failing to fulfil one of the two conditions 
prescribed by Reg. XVII of 1806 s. 8, te, furnishing 
the mortgagor or his legal representative with a copy of 
his application to foreclose, cannot be said to be in a 
position to foreclose. 


Markby, J—We must support the judg- 
ment of the Subordinate Judge on this 
ground. Section 8 of Regulation XVII of 
1806 requires that, when a mortgagee is 
desirous of foreclosing a mortgage, a written 
petition should be presented to the Court, and 
that the Judge, on receiving such written 
application, should gause the mortgagor or his 
legal representative to be furnished with a 
copy of if, and at the same time notify to 
him by a perwannah under his seal and 5 
official signature that if he does not redeem 
the property mortgaged within one year 
from the date of the notification, the 
mortgage will be finally foreclosed. 

Now, assuming that the perwannah or 
notice here spoken of was properly served, 
still it is admitted in the present case. that 
no copy of the written application was 
furnished to the mortgagor. ; 


` 


+ 
9 


364. Civil 


THE WEEKLY REPORTER, 


[ Vol. XX. 


Rulidgs. 





Ttyis urged, first, that the notice contained 
all the information which would be contained 
in the written application; and, secondly, that 
it wasnot the fault of the mortgagee, but of 
the Court peon that the mortgagor was not 
furnished with a copy of the written appli- 
cation. 

But these are not considerations upon 
which we are at liberty to enter, The law 
prescribes two conditions which are to be 
fulfilled before a mortgage can be foreclosed, 
and: we cannot say that the mortgagee before 
us, who has only fulfilled one of them, is in 
a position to foreclose. ° 

The appeal must be dismissed, but without 
costs as the respondent has not appeared. 





—— 


The 19th August 1873. 
Present: 
The Hon’ble J. B. Phear, Judge. 
Joint Suitors—Splilting of Conses. 
Case No: 309 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugutlpore, 
dated the 27th November 1872, reversing 
a decision of the Moonsiff of Monghyr, 
dated the 20th June 1872. 


Sheo Nandun Pershad and others 
' (Defendants) Appellants, 


VETSUS 
Mukdoom Buksh (Plaintiff) Respondent. 
Baboo Boodh Sen Singh for Appellants. 


No one for Respondent. 


_ Where plaintiffs suing jointly to recover khas posses- 
sion of a specified portion of land, fail to make out 
their title to that portion, or any part thereof, and 


- succeed only in making out the title of one of them to 


an undivided moiety of the whole land, this does not 
give them or either of them a title to an indefinite 
decree for such moiety. 


Phear, J.—Unrortuna tery this case has 
been heard in the absegce of the respondents, 
and I have not had the advantage of any 
argument on their behalf. But it appears to 
me clear thatethe decision of the Trower 
Appellate Court is erroneous in Jaw and 
cannot be upheld. Indeed, in its present 
shape, if seems to be incapable of execution. 

The plaintiffs consist of two sets of persons 
which have been respectively designated 
plaintifs No. 1 and plaintiffs No. 2. They 
sue jointly to recover possession of a certain 


* 


oe? 


specified 9 beegahs fl5 cottahs of land, 
which they ssy they hre the holders of, by 
a service-tenure, as lpirs of the originat 
grantee. Their, case 1B that they were in 
the enjoyment of thie land by the receipt of 
rent or bowlee profit8 from defendants No. 1, 
and that they sought %o. obtain a kubcoleut 
from those defendants corresponding to a 
pottah which they had tendered. For this 
purpose, they brought a suit in the Collectoy’s 
Court, but the defendants No., 2 then 
intervened as objectors, and the result was 
that the plaintiffs’ suit for the kubooleut was 
dismissed. This decision of the Collector, 
the plaintiffs now say, had the effect of 
dispossessing them from the 9 beegahs 15 
cottahs, and they seek in this suit to recover 
possession thereof. The defendants admit 
the original grant of the jageer to We 
plaintiffs’ ancestor, and that the plaintiffs are 
his heirs: but the defendants No. 2 say that 
they have obtained a title to the land by 
purchase from the ancestor’ of the plaintiffs, 
and that the defendants No. 1 are in’ 
possession under them, ‘They also set up 
the plea of limitation. The Lower Appellate 
Court has overruled the plea of limitation 
expressing its opinion that the evidence of 
the plaintiffs’ witnesses establishes the fact 
of the plaintiffs’ possession within the period 
of five or six years immediately antecedent 
to the snit; and having thus overruled the 
plea of limitation, the Lower Appellate 
Court rightly held that the burden of proof 
lay upon the defendants because they had. 
admitted a prima facie case in the plaintiffs’ 
favor. And the Court went on to say that 
the defendants had failed to rebut the 
plaintiffs’ case as regards one-half share of 
the land which was the subject of suit; but 
as regards the other half share of the land, 
belongiug, it is said, to one only of the 
parties, plaintiff, the Court was satisfied that 
that party, plaintiff, had adnfitted in a previous 
suit, and the fact was, that he had for 
consideration given up all claim to his share. 
On the facts thus found, the Lower Appellate 
Court has give a decree to the plaintiffs for 
half the amount of the land which they 
claimed, namely, 4 beegahs odd cottahs. 
But it seems to me very clear thas the’ 
plaintiffs are not upon this state of facts 
entitled to any decree at all. They sued 
jointly.to recover possession of a specified 
portion of land, and they failed to make out ` 
their title to that portion of land, or to avy 
part of it. All that they made out was that 
one of the parties, plaintiff, was entitled to an 
undivided moiety of the whfole land. This 
- & a 





did not give the plaijtiffs, or either of them, 
aright to an‘indefinite decree for 4 beegahs 
odd cottahs. One f of this is that it 
would be impossible # execute such a decree 
as this, There is nothing on this record to 
show what 4 beegahs odd cottahs out of the 
9 beegahs 15 cottahs tte plaintiffs (or any of 
them) are entitled to be put in possession of. 
It is not an undivided share of the land 
more or less which the plaintiffs asked for, 
but it is khas possession of the entire land 
described’ in the plaint. And when the 
plaintiffs chose thus to join together in one 
claim, they cannot call upon the Court to 
divide* their claim and to make two suits out 
of the one suit which they had chosen to 
bring. A decree must be given in favor of 
the plaintiffs as a whole for such specified 
pSrtion of land as they make a title to, or 
not atall. And as I have already remarked, 
it is in this case impossible on the facts 
found by the Courts below to give a decree 
to the plaintiffs fèr any specific, part of the 
land. I therefore think the decree of the 
Lower Appellate Court must be reversed, 
and the plaintiffs’ suit dismissed, but without 
prejudice to the right of the plaintiffs, or of 
either of them, to bring a fresh suit on the 
same cause of action, if so advised. 

I think there should be no order as to 
costs, 


The 19th August 1873. 
Present: 


The Hon’ble F. A. Glover and G. G. Morris, 
Judges. 


Usufruciuary (zur-i-peshgee) Morigage—Decla- 
ratory Decree—Cause of Action. 


Case No. 1879 of 1872. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 28th 
August 1872, geversing a decision of the 
Subordinate Judge of that district, dated 
the 80th June 1871. 


Ablak Ram (one of fhe Defendants) 
Appellant,’ 
VETSUS 


Mohendro Pershad Tewaree and others 
(Plaintiffs) Respondents. — . 


The Advoeate-General and Baboo Chunder 
Madhub Ghose for Appellant. 


Mr, C. Gregory for Respondents, 


In 1832, B and M granted a zur-i-peshgee lease 
ofa mouzah to T., Subsequently M mortgaged his share 
to D, L, and S. After this (in 1855) defendant’s wife 
purchased M’s rights and interests under a decree of ! 
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Court. A suit for foreclosure was then broughy py the 
three mortgagees, who obtained a decree in 1856, Prior to 
the decree, one J 8, who had purchased the interest 
of S, was made a party to the suit, and he sold his 
interest to plaintiff's father in 1861. Defendant, having 
failed in a suit to recover possession of M’s share on 
the strength of his wife’s auction purchase, obtained an 
ekrarnamah from Ms sons relinquishing in his favor 
the rights they had inherited from their father. He 
then applied to the Collector, and, in spite of plaintiffs 
objection, had his name recorded in the towjee as 
proprietor in succession to M. To cancel the effect 
of this proceeding, plaintiff sues for declaration of title 
and confirmation of possession : 

Herp that as plaintiff was in possession and had been 
so from the time of the conveyance by J S, there was no 
necessity for his taking out execution of the foreclosure 
decree, the expiry of which therefore could not deprive 
him of his"title to the declaratory decree now sought, 
defendant's cpnduct in the mutation proceeding being 
sufficient cause of action, 


Glover, J—Tue facts of this case are 
somewhat complicated. The plaintiff seeks to 
have it declared that he is the proprietor of 
ala. 9p. 6%. 138m. 5d. share of Mouzahs 
Bhullosi, Bysari, &c., appertaining to, Mebal 
Bukroul, on the strength of a deed of sale 
executed by onedhappah Singh to his father 
in October 1861. 


The mouzah, it appears, was made the 
subject of a zur-i-peshgee lease by all the 
proprietors in 1832 to Dookhan Tewaree, 
the vreat-grandfather of the plaintiff. Whilst 
the usufructuary mortgage was in force, 
viz., on the 5th November 1853, one of the 
mortgagors, Muttuk Deo Narain, made a 
further mortgage (a conditional sale) of his 
share of 5 annas 4 pie to Bhugwan Doss, 
Mudduo Mohun Lall, and Ram Lall Singh. 
These morigagees sued in due course for 
foreclosure, and eventually got a decree 
against Muttuk Deo Narain on the 18th of 
April 1856. Previous to this, however, viz., 
on the Lith February 1856, Ram Lall Singh 
sold his interest in the mortgage amounting 
ton la. 9p. 64. 13m. 5d. share to Jbappah 
Singh, who iu his turn sold to the plaintiffs 
father. 


The defendant claims under a sale in 
execution of decree of Muttuk Deo Narain’s 
rights and interests in the property, of the 
4th June 1855, and denies the genuineness 
of the conveyance by Ubappah Singh. 


The Subordinate Judge dismissed plaints 
iffs suit, holding that the deed of sale by 
Jhappah Singh had not been proved. The 
Judge, on appeal, reversed that decision. 


‘He held that the sale was proved, and that 


Jhappah Singh was entitled to the share sold 
by him; that plaintiff and his ancestors 
before him had been in possession of the 
land ever since the zur-i-peshgee lease of 


366 Civil 


THE WEEKLY 


REPORTER. (Vol. XX. 


Ruijs. 





1832,end that it was therefore immaterial 
whether he could or could not execute the 
foreclosure decree of 1856. With regard 
to thee defendant’s claim, the Judge fvund 
it absolutely unfounded. 


It is contended in special appeal that, in- 
asmuch as the plainuff asks to bave his 
title declared on the streugth of a kobalah 
based upon the foreclosure decree of 1856, 
and inasmuch as that decree has become 
infructuous by reason of lapse of time, it 
not having been executed within three years, 
the plaintiff has lost his right. i 

It is admitted that the plaintiff never did 
execute Jhappah Singh’s decree, and also 
that execution of it has been long since 
barred. The special respondent’s contention 
is that he had no occasion to execute it, 
having been all along in possession of the pro- 
perty as zur-i-peshgeedar through Dookhan 
Tewaree, his great-grandfather ; that he was 
in fact both mortgagor and mortgagee, and 
had no reason to take any action in the 
matter of foreclosure. This appears to be 
so, and the Judge has found asa fact that 
the plaintiff has been all along in posses- 
sion since the date of the zur-i-peshgee. 
Granting, therefore, that the present suit 
has been wrongly conceived, and that the 
plaintiff could not have his title declared on 
the strength of a decree which was barred 
by limitation, still the fact remains that his 
vendor had a clear and undoubted title, and 
that the sale to plaintiffs father was really 
made, It appears to me that it would be very 
hard measure to throw out the plaintifi’s suit 
under such circumstances, the more particu- 
larly as the error in law, if there be one, has 
not in any way affected the decision on the 
merits of the case, and this is what Section 
$72 of the Code of Civil Procedure requires. 
The whole case has been fully gone into ; not 
only has the plaintiff’s title and possession 
been held to be proved, but the defendant 
Ablak Singh has been held to have no title 
at all, 


a But itis contended there remains another 
question, Granting that the plaintiff can have 
his title declarad on the ground of his doug 
possession under the zur-i-peshgee lease, to 
what extent does that title extend,—a 
question which depends on the number of 
heirs left by Dookhan Tewaree, and plaintiff 
does not allege that he is the sole heir. On 
the contrary, there is mention of other 
sharehglders,’ so that before we can declare 


` $ 


the plaintiff ’s title in a fia, 9p. 6k. 18m. 5d. 
share of the mouzah ån question, we must 
first know whether iS right as Dookhan 
Tewaree’s heir amountéd to so much. I do 
not think that we need go into this question, 
inasmuch as the Jifdge has found on the 
evidence that plaintif is and has been in 
possession under the zur-i-peshgee lease of 
the entire share claimed by him, and this 
would be enough to entitle him to a declara- 
tory decree as against a defendang who has 
been held to have no right of any kind to the 
share in question. À 


It has been urged by the special appellant 
that the Judge’s finding on tbe kobalah is 
wrong ; but Ido nog see this. He did not 
decide the point only on the evidence of the 
single attesting witness who was produced % 
prove the deed, but on other evidence also,— 
that of the putwaree, gomashtah, and other 
persons who deposed to the purchase of the 
plaintiff from Jhappah Singi? and to his 
possession under that purchase. The Judge 
admitted that the other surviving witnesses 
to the execution of the kobalah ought to 
have been summoned (the plaintiff applied to 
have them summoned, but his application 
was considered to be too late), but held that 
there was sufficient proof of the deed with- 
out them. ‘There was no error of law in 
this that I can see. 


It has been contended further that the 
plaintiff had no cause of action. I think, oh 
the contrary, that be had a very sufficient 
cause, After Ablek Singh’s wife had 
purchased Muttuk Deo Narain’s rieht and 
interest in June 1855, the mortgagees gained 
their suit. Ablak Singh (acting on behalf of 
his wife) intervened on the ground that both 
the zur-i-peshgee of 1832, the decree, and 
deed of sale were collusive. ‘This case was 
decided against him, and dt was held that 
Ablak’s wife had bought nothing. This 
was in 1856, Iu 1860, Ablak Singh brought 
a suit re-opening th® same question, and failed 
again, it beingeheld that the matter was 
res judicata, having been settled in the case 
of 1856. 


Ablak Singh’s next step was 
Muttuk Deo Narain’s son to make the 
ekrarnamah, which was found in the former 
proceedings of [871 to be false, and on the 
strength of i¢ induced the Collector, to.enter 
his name in the mutation register as 
proprietor of the land covered by it. 


It seems .to me that this® was a most 
~ 
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decided injury done or attempted to be done 
to the plaintiff’s rights over the land, and 
gave plaintiff a very gifficient cause of action 
against Ablak Singh® It casta slur upon his 
title and lessened the value of his property 
if he had wanted to sell it. No purchaser 
would have come toeterms with a seller 
whose land was not only claimed by another, 
but which actually stood in that person’s 


ee ngme in the Collector’s landholder’s register. 


I think that the special appellant has 
failed to make out any sufficient ground for 
our interference, and that this appeal should 
be dismissed with costs, 


Morris, J —Plaintiff by this suit seeks for 
a declaration of title®and confirmation of 
pedsession in respect to a 1 anna 9 pie odd 
share in two villages, Bhullosi and Bysori, 
appertaining to Mehal Bukroul, on the 
strength of a deed of sale executed, October 
4th, 1861, byæn® Jhappah Singh in favor 
- of his (plaintiff’s) father. 


It appears that, on the 12th September 
1882, Baram Deo Narain, Bis Deo Narain, 
and Muttuk Deo Narain granted a zur-i- 
peshgee lease of thtir 16 annas share in 
Bhullosi and Bysori to one Deo Kurun 
Tewaree, grent-grandfather of plaintiff. 
Subsequently, Mutiuk Deo Narain mortgaged 
his share, 5 annas 4 pie, in the entire mehal 
to Bhugwan Doss, Muddun Mohun Lall, and 
Ram Lall Singh. On the 4th June 1855, 
Bhugwanee Kooer, wife of Ablak Ram, 
defendant, appellant, purchased under a 
decree of Court the rights and interests of 
Muttuk Deo Narain. <A suit for foreclosure 
was then brought by the three mortgagees in 
respect to the two villages, Bhullosi and 
Bysori, and they obtained a decree on thie 
18th April 1856. Prior to the decree, one 
Jhappah Singh,ewho had purchased the 
interest of Ram Lall Singh, viz, 1 anna 
9 pie odd, was made a party to the suit, and 
he in his turn sold the interest to plaintiffs 
father on the 4th Octgber 1861. One 
attempt was made in that year by Bhugwan 
Doss aud Jhappah Singh to take out execution 
-of the decree of 1856, but it fell through for 
want of prosecution. Another attempt was 
made in March 1865 by Bhugwan Doss ,and 
others (who the others were is not stated, 
and Bhugwan Doss is the only ostensible 
party), but it failed as by that time execution 
of the decree was barred by the operation 
of the Statute of Limitation. ‘Two years 
after, Ablak Ram, defendant, appellant, who 
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had failed in a suit which he brought ip 1860 
to recover possession of the share of Mattuk 
Deo Narain in the villages of Bhullosi and 
Bysori on the strength of his wife’s guction 
purchase in June 1855, obtained an 
ekrarvamah or deed of acknowledgment from 
the sons of Muttuk Deo Narain, by which 
they relinquished in his favor all the rights 
which they inherited from their father, He 
then applied to the Collector to have his 
name entered in the towjee register as 
recorded proprietor in the place of Muttuk 
Deo Narain, and succeeded in spite of the 
objectiowof plaintiff under an order of the 
Collector, dated May 31st, 1867. It was to 
cancel the effect of this mutation proceeding 
as setting up a proprietary title in Bhullosi 
and Bysori in respect to the share of Muttuk 
Deo Narain adverse to his own under his 
deed of sale that plaintiff instituted the 
present suit. The first Court dismissed it on 
the ground that the conveyance of sale was 
not proved. The Judge on appeal reversed 
this decision. He held that the validity of 
the deed of sale and possession under it were 
sufficiently established by the evidence, and 
that “though the decree of the 18th April 
“1856 had never been executed, and 
“execution was now barred by limitation, 
“vet if plaintiff showed (as he did show) 
“that he and his ancestors had been in 
‘ possession all along sinee the execution of 
“ the zur-i-peshgee lease of 1832, there did 
“not appear to be any necessity that he 
“should prove having taken actual possession 
‘under the decree.” 


In special appeal it is contended, Ist, that 
the plaint discloses no cause of action, the 
mutation proceeding by the Collector affording 
no real cause of action ; 2nd, that the Lower 
Appellate Court has pronounced the deed of 
sale valid for insiffficieut reasons ; and 3rd, 
that inasmuch as the decree of 1856 is now 
dend and cannot be enforced, and the title of 
plaintiff is in reality based on that decree, his 
right is of necessity lost, and that his being 
in possession under another right, viz, as 
one of the heirs of the original zur-i- 


peshgeedar, Dookhan “Tewaree, cannot render 


operative the deed ofsale of 1861, and entitle 
him to a declaratory decree under it. 


Tho first point* is untenable because 
undoubtedly the mutation proceeding was an 
act hostile to plaintiff’s title. It set forth to 
the world that Ablak Ram was recognized by 
the Collector as the sole proprietor of tho 
share of Muttuk Deo Narain in the villages of 
Bhullosi and Bysori, although plaintiff claimed 
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to be possessed of the share of Muttuk Deo 
Narain in them to the extent of 1 auna 
9 pie odd. 


The second does not constitute a proper 
ground of objection in special appeal. The 
Judge has found the deed of sale to be valid, 
not only upon the evidence of one of the 
attesting witnesses to it, but ulso upon the 
evidence of the putwaree, gomashtah, and 
other persons. Tle considered the deed 
sufficiently proved without the evidence of 
the other subscribing witnesses, to summon 
whom however plaintiff had made an appli- 
cation to the Subordinate Judge but without 
success, and it cannot be said that there was 
any error of Jaw in t is. 


On the third point, if must be observed 
that by the sale of October 1861, plaintiff 
acquired an undoubted right in the 1 anna 
9 pie odd share of Muttuk Deo Narain: in 
these villages. The decree of 1856, by 
which the share of Muttuk Deo Narain 
became the property of the mortyzagees, 
from oue of whom plaintiff derives, was then 
in force, and the Judge finds upon the 
evidence that ever since the date of the 
deed of sale, plaintiff had been in possession 
of the share which it conveyed to him. It 
is (rue that prior to the deed of sale plaintiff 
was jointly with other heirs of Dookhan 
Tewaree in possession of the two villages 
leased in zur-i-peshgee form by Muttuk Deo 
Narain and others, his co-sharers, and it may 
be that no formal possession was given to 
- him under the said deed of sales but this 
does not alter the fact that from the time of 
the conveyance up to date, he (plaintiff) has 
been in possession of the share covered by 
it. There was manifestly, under the circum- 
stances, no necessity for plaintiff to take out 
execution of the decree of 1856 because he 
was already in possessioh of all that the 
decree secured to him. His title being once 
established under the decree, and his posses- 
sion since the date of sale having been 
continuous and undisturbed, it canuot he said 
that his title has now become extinct because 
the decree is no longer capable of being put 
into execution. Certafoly, his title must be 
*held to prevail againstedefendant, appellant, 
who has been repeatedly pronounced by the 
Courts to ha¥e no right whatever in the 
property in question, and who is, as the Judge 
describes him in reference to it, “nothing 
more than a stranger” In this view the 
judgment of the Lower Appellate Court is 
affirmed, and the appeal dismissed with costs. 


. 





Rifings. [Vo] XX. 
The 20th Aygust 1873. 


— : 
The Hon’ble Dwarkanhih Mitter and E. G. 
Birch, Judges. - 


Landlord and Tena —Kubooleut—Right of 
Suit. 


Case No. 982 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 27th Mareh 1872, reversing a decision 
of the Moonsiff of Amptah, dated the 9th 
October 1871, 


Shunto Doss Autith (Defendant) Appellant, 
+ 


BErSUS -9 


Hureehur Mookerjee (Plaintif) Respondent. 


Baboos Gopeenath Mookerjee and Luckhee 
Churn Bose for Apallant. 


Baboos Ashootosh Dhur and Gopal Lall l 
Mitter for Respondent. 


A suit for a kubooleut cannot be maintained where the 
parties are not related to each other as landlord and 
tenant. But a landlord may legally sue for a declara- 
tion of the amount of rent with whick his land ought to 
be assessed: and should the occupant not agree to the 
rent assessed by the Court, the landlord may sue him 
for use and occupation, or for cjectment, or for both. 


Mitter, J.—I am of opinion that this suit, 
so far as it relates to the demand for a kuboo- 
leut, cannot be maintained, There is nothing 
whatever on the record to show that the 
parties are related to each other as landlord 
and tenant, and as the existence of such 
relationship is the very foundation of a suif 
for a kubooleut, the plaintiffs claim for a 
kubooleuf must fall to the ground. I have 
already expressed my opinion on this point 
at some length in special appeal No, 580 of 
1872,* and Ido not, therefote, wish to discuss 
it any further. 

But the other portion of the plnintiff’s 
claim, namely, that in which he asks for the 
assessment of tfedunds in quéstion, appears 
tome to be quite legal. The validity of 
such claims was expressly recognized by the 
28th Section of Act X of 1859, and’ 
although that Act has been repealed by Aat 
VIIL of 1869 of the Bengal Council, I do: 
not see any reason why the plaintiff should 
not succéed so far as his claim for assessment 
is concerned, particularly when the cog- 
nizance of all causes of action under Act X of 


* 19 W. R, 262° 
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1859 is distinctly provided for by the 32nd 
Section of Act VII} of 1869. Should the 
defendant agree to hpld the lands subject to 
the rent which may be assessed upon them 
by the Court, well and good. Otherwise the 
plaintiff’s remedy will be to sue him either 
for use and occupatibn, or for ejectment, or 
for both. But the plaintiff will not be 
entitled in this suit to obtain anything more 
than a simple declaration ef the proper 
amount ef rent with which the lands in 
question ought to be assessed. 


With the above modification of the order 
passed by the Lower Appellate Court, I 
would dismiss this special appeal without 
costs, 


Birch, J.—I concur? 
g 


The 20th August 1878. ° 


o © Present: 
The Howble J. B. Phear, Judge. 
Joint Proprietors—Service Land. 


Case No. 571 of 1873. 


Special Appeal frm a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 12th December 1872, affirming 
a decision of the Moonsiff of Hingoo- 

` serai, dated the 9th September 1872. 


Beechook Pasban (one of the Defendants) 
i Appellant, 


VETSUS 


Kullar Singh and others (Plaintiffs) 
i Respondents, 


Moonshee Mahomed Yusoof for Appellant. 


Baboo Mohkendro Lall Mitter for 
Respondents. 


The joint proprietors of a talogk assigned to defend- 
ant a portion of land therein in consideration of chow- 
keedaree services rendered by hipa@hroughout the area 
of the talook. A butwarrah having been effected, plaint- 
iff obtained a fourth share within which fell the 
assigned land. Upon this, plaintiff sued defendant to 
- take back .three-fourths of the service land on the 
ground that, being a one-fourth shareholder, he ought 
not to pay more than a one-fourth share of the consi- 
deration for the services rendered : 

Huip, that as long as ra ciate services were 
required and rendered, plaintiff could not, in equity or 
justice, withdraw from defendant .that land which had 
Been given him by all the shareholders, when they 
were joint, as a consideration for those services. 


Phear, J—Tuts seoms to me a very plain 
case, and with fleference to the Lower ‘Courts 
@ 


I think that they have taken au errepeous 
view of the character of the contest between 
the parties. Before the butwarrah took 
place, which I shall mention presently, the 
plaintiff and others were joint proprietors of 
a certain talook, and under that state of 
things a portion of land within the talook 
was assigned to the defendant by all the 
proprietors of the talook jointly in consider- 
ation of his services throughout the area of 
the talook as pasban, 7.¢., services of a 
chowkeedaree character. The defendant, as 
I undergtand, duly performed the service 
which was the consideration for which he 
obtained this land, has all along continued to 
do so, and still does perform the same 
services. JI asked the learned pleader who 
has appeared on behalf of the respondent to 
state whether it was part of his case that 
this service rendered by the defendant had 
altered or diminished in any respect, and I 
understand his answer to amount to this, 
namely, that the services rendered by the 
defendant were at the time of bringing the 
suit precisely the same in character and 
extent as they were at any time previously 
thereto since the date when he obtained the 
land in questiou in consideration therefor. 
This being so, a butwarrah of the talook 
was effected, and the plaintiff, as a result of 
the butwarrah, obtained a certain one-fourth 
share of it, but the whole of the land which 
the defendant held as consideration for his 
services fell within the share thus allotted to 
the plaintif. The plaintiff now sues to 
resume or to take back from the defendant 
three-fonrths of his service land upon this 
ground, if I understand the case aright, 
namely, tliat, although the defendant is per- 
forming exactly the same service which 
originally constituted the consideration for 
this land, still he (the plaintiff), being a one- 
fourth shareholder only of the talook, ought 
not to pay more than a one-fourth share of 


‘| the consideration for those services, while 


the effect of the whole service land falling 
within his puttee ds that he is made to bear 
the whole of the burden. 

It seems to me,manifest that in this, 
reasoning there is a great fallacy. The 
grant or gift of the land, of permission to 
hold the land or lease of the land, call it 
what you will, was made by all the proprie- 
tors jointly to the defendant, and was com- 
plete and good; and he pays or renders the 
same cousideartion for it now as he did when 
he first obtained it. It is very clear, as it 
seems to me, that as long as’ that gtate of 
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* thingwtexists, he is entitled to retain the land, 
aud it cannot be within the power of any 
one who has obtained an assignment of that 
land since the original transaction occurred 
to take dway any “Portion of it out of his 
occupation. 


It is unnecessary here to enquire whether 
the grant was of sucha character as to be 
permanent or vot. It may be that the 
defendant’s services can be dispensed with 
to-morrow. Bat the services as a matter of 
fact have not been dispensed with, and they 
have not altered in any way. Aselong as 
those services are required and rendered, it 
appears to me that he is entitled to enjoy the 
land which he obtained as a consideration 
for them. And I may add that, when the 
plaintiff comes here to say that the whole 
burden ought not to fall on him, he ought 
first to show that the whole burden really 
Goes fall upon him, for I apprehend that 
probably when the butwarral: was made, and 
the entirety of this land was placed within 
his puttee at the assessment of one rupee, a 
full consideration was given to him for this 
burden by the way in which the line of 
division was drawn with regard to the laud 
that was assigned to the other parties. 
Unless he can show that that land was 
allotted to him with the intention that it 
should be rated as full rent-paying land, he 
cannot rightly assert that the burden of the 
defendant’s service has been made to fall 
upon his shoulders alone. So that I cannot 
help thinking, although both the Lower 
Courts have put the facts so very differently, 
that the plaintiff has probably got no sort of 
ground for his present complaint. However, 
this matter is pot now before me, and I have 
no means of ascertaining the actual facts. 
As I before remarked, I abstain from 
expressing the slightest opinion as to 
whether or not it is possible for the plaintitf 
by himself or in concert with the other 
shareholders to put an end to the defend- 
ant’s services, and to terminate the service 
holding, I ovly rest mý judgment, upon 
this ground that, as long as the defendant’s 
services are required and reudered, the 
plaintiff cannot, in equity orjustice, withdraw 
from the defendant that land which, was 
given to him by all the shareholders 
together, when they were joint, as considera- 
tion for those services, 


I think the decisions of the Low+r Courts 
are wrong and must be reversed. The 
plaintiff's suit ought to be dismissed with 
costs in all the Courts. 
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The 21st August 1878. 


Present s 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the, Hon’ble E. G. Birch, 


J ; 
udge. “ 


Land taken for Public Purposes— Compensalion—~ 
Puineedar and Zemindar— Cause of Action. 


Case*No. 1706 of 1872, i 


« 
Special Appeal from @ decision passed by 
the Judge of Midnapofe, dated the 5th 
July 1872, modifying a decision of the 
Subordinate Judge of that district, 
dated the 81st January 1872. 


Raye Kissory Dassee (one of the Defendants) 
Appellant, 


, VETSUS 


Nilcant Day and another (Plaintiffs) 
Respondents. ` 


Pahoa Romesh hunder Miter Tor 
Appellant. 


Baboo Doorga Mohun Dass for Respondents, 


Where land held in putnee is taken by Government 
for public purposes, the proper mode of settling the 
rights of the parties interested is to give the putneedar 
an abatement of his rent in proportion to the quantity of 
land which has been taken from him, and to compensate 
the zemindar for the loss of rent which he sustains. 
Accordingly, the compensation awarded was held to have 
been very fairly distributed where the zemindar received 
a little more than 16 years’ purchase of the rent abated, 
and the putneedar received the remainder, 

Where the compensation money was in deposit with 
the Collector without specification of shares, the putnee~ 
dar’s cause of action against’ the zemindar was held to 
have arisen when the former sought to obtain his share 
and was prevented by the latter’s not joining him or 
enabling him to get it. 


Couch, C./—TueE plaintiff in this case 
was the holder of a putnee lense which had 
been granted to his fathér by the person 


-who was represented by the defendant, and 


under whom the defendant claimed. 

The lease was of certain mouzahs at a 
jummah of 1,808 rupees. The TOREN 
had taken for making a canal 72 beegahs 
11 cottahs and 15 biswas of the land 
included in it, for which compensation tothe ` 
amount of 3,151 rupees had been awarded 
aud wasin deposit with the Collector without 
the shares of *the parties entitled to the 
compensation being specified. 

The plaintiff, alleging that the defendant 
had not cousented to the appropriation of 
the money by the plaintiff, br ought the suit 
and claimed compensation té ‘the amount 
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.his share of the compensation. 
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of 2,471 rupees and an ahatement of the 
pumee rent to the extent cf 40 rapees. He 
also claimed a refund “of 145 rupees 5 annas 
and 8 gundahs which he said the defendant 


Had realised as the rent of the laud which 


had been taken by theGovernment. The 
defendant disputed the plaintiff’s right to 


the compensation and to the abatement of 


aP 


rent and refund of the money claimed. 


e[he Subordinate Judge af Midnapore, 
who triedjthe suit, held that the plaintiff was 
not entitled to an abatement of the rent ; 
but as to the claim’ for compensation, he held, 
referring to the case of the Maharajah of 
Burdwan in page 328 of the Sudder Reports 
for 1860, that the plaintiff was entitled to a 
share of the compensatjon, and he decreed 
to the plaintiff 1,498 rupees and 10 annas 
out of the money which was in deposit with 
the Collector. 


From this decision ‘there was an appeal 
which was heard èy the Judge of Midnapore, 
_ who said in his judgment that the questions 
which arose were, is the plaintiff, the 
appellant, entitled to receive abatement of 
his rent proportionate to his loss of Jand, 
and if so, to what amount? Is he entitled 
to any part of the compensation money in 
deposit ; if so, to what amount ? Has any 
cause of action arisen as against the defend- 
ant? ‘This referred to a defence under the 


law of limitation which had been set up.. 


He held upon the first issue that the plaintiff 
was entitled to an abatement of the rent to 
the extent of 44 rupees, taking as the rule 
upon which he had to calculate it the 
decision in the case of the Maharajah of 
Burdwan : but die said that, as the plaintiff 
had only claimed an abatement of 40 rupees, 
that amount only would be allowed. He 
then decided that there was a cause of action 
on the part of the plaintiff; und as to the 
share of the compgusatiou said, that as the 
defendant did not deny that the plaintiff was 
entitled to some share, the only question 
which he had to conside» was the amount; 
and following the rule laid dpwn in the case 
of the Maharajah of Burdwan, he found that 
the plaintiff ought to receive 2,464 rupees as 
The result 
therefore was that the defendant, the zemindar, 
received out of the compensation 681 rupees, 
being a little more than 16 years’ purchase 
of the rent of 40 rupees wii was to be 
abated. 


The defendant, the zemindar, has appealed 
to this Court, and the question we have to 


_ determine is whether the Judge was right in 


+ 


allowing the abatement of the rent and in, 


apportioning the compensation as he”has. 
There was also a question upon the law of 
limitation. We think that the cauge of 
action did not arise until the plaintiff sought 
to obtain his share of the compensation, and 
was prevented doing it by the act of the 
defendant, who would not join him, or enable 
him to get it from the Collector. The suit 
was not barred by the law of limitation. 
The abatement of rent depended upon the 
apportionment of the compensation. If the 
defendant had allowed the plaintiff to receive 
the whols of it, there would have been no 
right to an abatement of rent. 

The way in which the case ought, we 
think, to be looked at is that it was in reality 
asale by the zemindar and the putneedar 
to the Government of their interests in the 
land which was taken for the canal. It is 
true if was a forced sale, nnd the parties 


were obliged to part with their property by 


virtue of the law which enables Government 
to take land for public purposes ; but they 
were to receive for the land taken a sum of 
money which was estimated so as to com- 
pensate them for being obliged to part with 
it. The compensation is supposed to be 
fixed with reference to the circumstances 
under which the land is taken. That 
ought to be apportioned between the parties 
according to the value of the interest which 
each of them parts with, The zemindar 
has a right to the fixed rent, and the 
loss he sustains is of so much of his rent. 
Any other possible injury, such as the chance 
of the putneedar throwing up the land, and 
its being diminished in value by what has 
been taken by Government, and still remain- 


ing, as it did, liable to pay the same revenue 


is, we think, not appreciable, and cannot be 
taken into account. If there is no abate- 
ment of the rent, and the putneedar conti- 
nues liable to pay to the zemindar the same 
rent as he had to pay before, there would be 
nothing for which the zemindar ought to 
receive compensation. He would be in the 
same position as before, except with reference, 
as we have said, to the possibility of a loss 
which is searcely appreciable. But the 
proper mode of settling the rights of the” 
parties is to give to the “putuegdar an abate 
ment of his rent in proportion to the quantity 
of land which has been taken from him. It 
is not fair that he should be liable to pay 
the same rent when a part of the land has 
been taken away. The decision of the 
Judge that the plaintiff is entitled to an 
abatement of the rent is correct, and is in 
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accoydance with the principle laid down in 
the case of the Maharajah of Burdwan. 

This being so, the zemindar ought to be 
compensated for the loss of rent which he 
sustains, and the money ought to be divided 
between the parties accordingly. The put- 
needar’s getting an abatement of his rent is 
to be taken into account as partly the way 
in which he is compensated for the loss of 
the land. The Judge has adopted what is a 
very fair rule. He has taken the amount of 
the abatement of the rent, and has given to 
the zemindar 681 rupees out of the compen- 
sation money. This is a proper? mode of 
distributing the money between* the parties, 
and in accordance with the rule which 
appears to have been laid down after great 
consideration and with much care by the 
late Sudder Court in the case referred to. 
We think, therefore, there is no ground for 
appealing against the decision of the Judge, 
and that the appeal ought to be dismissed 
with costs. 


The 2ist Angust 1878. 


Present.: 


The How’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble J. B. Phear, 
Judge. 





Bond Decree—Exeecution— Guardian— Minor, 
Case No. 276 of 1872. 


Regular Appeal from a decision passed by 
the Judge of Sylhet, dated the 20th 
September 1872. 


Nubo Kant Doss (Plaintiff) Appellant, 
VETSUS 
Syud Abdool Juleel (Defendant) Respondent, 


The Advocate-General and Baboo Kumla 
Kané Sen for Appellant. 


Baboo Sreenath Doss for Respondent, 


A decree made against a widow to the effect that 
money due from her underga bond should be realized 
from property pledged by the bond and from the defend- 

> ant personally, cannot be ex@cuted against the property 
of her minor son. 

A guardian is npt competenf to assert a right bf pre- 
emption and make a contract of purchase on behalf of a 
minor, borrowing money in order to complete the pur- 
chase, and thereby binding the minor, 


Couch, C.J.—TuE defendant took a bond 
from Kanchun Dossee, the widow of Kristo 
Churn Doss, and mother of the plaintiff. 


In that she was described only as a widow, 
$ 
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and not as the guardian of the plaintiff, and 

she borrowed the money herself. It was said. 
that she had made some agreement for the 

purchase of the share of the property of 

Choitunno Churn Doss, and some part of it. 
she claimed under a*right of preemption. 


The defendant brdught a suit upon the 
bond against Kanchun Dossee, and obtained 
a decree against her. The suit was not 
brought against the plaintiff, and the decree 
which was made in it was that he money 
claimed and due on the bond should be 
realized from the property ‘which was pledged 
by the bond, and also from the then defendant 
personally, 


It may be that a decree in that form could _ 
be executed against any property which 
Kanchun Dossee had, and that the defendngt 
was not bound to execute it in the first 
instance upon the property which was 
mortgaged, but the decree orly authorized 
him to take in executiow the property of 
Kanchun Dossee, the defendant in the suit. . 
It did not by its terms, nor did the bond 
upon which it was obtained, authorize him 
to execute it against the property of her son, 
the minor. 


It is different from a° case when a widow 
is sued for a debt of her husband and a 
decree obtained against her, where it has 
been held that the decree, although not in 
terms against her as the representative of 
her deceased husband, may be considered as 
such, and may be executed against the pro- 
perty of the deceased. Here the suit was 
upon a bond made by her, and the decree 
was against her. That certainly woutd not 
authorize the taking in execution the pro- 
perty of another person who was not named 
in the decree and was not a defendant in the 
suit. If the suit had been’ brought against 
the present plaintiff, the minor, the now 
defendant, the plaintiff ia that suit would 
have had to prove a different case from what 
he had to prove when he was suing Kanchun 
Dossee alone. Fie could obtain a decree 
against her by $roving the bond which she 
had executed; but if he had sued the minor, 
and attempted to charge him by reason of 
the execution of the bond by Kanchun’ 
Dossee, he would have had to prove that she 
executed it as the guardian, and that it was 
a contract thaé she was authorized to make 
on behalf of the infant. The question 
whether it was such a transaction as slie, tlie 
guardian, might enter into for the infant 
and bind him, would have to be enquired 
into, and possibly a decree *might not have . 
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been obtained if the suit had been so framed. 
That shows that the decree-holder ought not 
to be allowed to execute the decree as if it 
was against the infant, which he has done, 
.and is what? the plaintiff in this suit com- 
plains of. . 


But supposing that the defendant should 
be allowed ‘in the present suit to show that, 
although the decree does not authorize him 
tœ execute it in the way he bas done, from 
the circumstances of the case and the nature 
of the transaction which was the foundation 
of the decree, he’ has some equity against 
the plaintiff, who ought not to be allowed 
to get back the money which the defendant 
has realized under the decree, we think the 
defendant has not showg that it was a trans- 

tion of that nature. What he has shown 
is that Kanchun Dossee, the mother and 
guardian of the minor, t thought fit to assert 
a right of preemption in some property ; and 
of other property as to which whether thére 


was a right “of preemption or not would 


make no difference, she thought it right on 
his behalf to make a contract of purchase 
and to deposit a sum of money.on account of 
it, not having at the time the power of 
completing the purchase without borrowing 
more money. In order to complete the 
purchase, and, as it is said, to save the money 
which had been deposited, she borrowed of 
the defendant at interest at the rate of 48 
per cent. It cannot be considered that she 
was bevefiting the infant by thus saving the 
money which had been already deposited, for 
if she had made use of his money in that 
way, she did so improperly,- and could not 
have charged his estate with it, 


It is impossible to speak of a transaction 
of this kind as one which a guardian would 
be at liberty to enter iuto on behalf of an 
infant. There would be no security for the 
property of infagts if guardians could use it 


‘In such a way as this, and bind them by f 


borrowing money in this way. Therefore, 
we think, even supposings as we have said, 
-that the defendant could i in dhis suit say that 
-he had some equity against the plaintiff, no 
equity is shown which would be a defence 


. to it. 


_ Then, in regard to any supposed ratification 
of this transaction by the plaintiff having 
been in possession of a partof the property 
which is said to have been purchased with 
the money so borrowed, there could not be a 
ratification unless he continued in possession 
after he. became acquainted with all -the 
circumstances, after he knew {hat the pro- 
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'perty was purcbased with money borrowed 
in that manner. Kd 


It does not appear that he knew any thing 
about it until just before he brought the suit. 
As soon as he came to know of the chim 
which the defendant made against him, he 
appears to have repudiated it and to have 
brought the suit claiming the money which 
the defendant had tuken by means of the 
decree. 

It appears to us that the defendant has no 
answer to the claim of the plaintiff, and that 
the decree of the Lower Court must be 
reversed, and the plaintiff declared entitled 
to a decree for the money received by the 
defendant and interest thereon from the date 
when it was demanded up to the date of 
realization at the rate of 6 per cent, per annum, 
with costs of the suit, 


The 21st August 1873. 


Present: 
The Hon'ble F. A. Glover, Judge. 


Act VIII of 1859, s. 230—Mortgagee’s 
Possession. 


Case No. 400 of 1873. 


‘Special Appeal from a decision passed by 


the Subordinate Judge of Chittagong, 
dated the 28th September 1872, reversing 
a decision of the Moonsiff of that 
district, dated the 24th July 1872, 


Asgur Ali (Plaintiff) Appellant, 


VETSUS 


Asgur Ali and others (Defendants) 
Respondents. 


Baboo Aukhil Chunder Sen for Appellant. ’ 


*Baboo Debendyo Naraig: Bose for 
Respondents. 


A mortgagee’s pdssession is not adverse to the mort- 
gagor; and possession through a mortgagee is sufficient 
for the purpose.of bringing a claim under Act VIII of 


1859 s, 230. : s 
: e 
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Glover, J.—Tus only point to be decided 
in tiM8 special appeal is whether the plaintiff 
was entitled to have his title decided under 
Section 230 of the Civil Procedure Code. 


The Judge says that he was not, his reason 
being that he was not in possession when he 
preferred the objection under that section. 


The Judge says that it is clear from the 
decision of another suit (No. 82), in which 
the plaintiff was unsuccessful, that the plaintiff 
was out of possession ; and Section 280 con- 
templates the case of a person who has been 
in possession until he has been pyt out of 
possession, and therefore the plaintiff has no 
right to sue under Section 230. 


The decree in suit No. 80 has been read 
to me, and I do not see how the Judge can 
say that the plaintiff was not in possession. 
That was a suit on a mortgage for the 
balance of the mortgage debt, and there had 
been, as was alleged, a verbal sgreement that 
if the borrowed money‘was paid before the 
time fixed, plaintiff should recover immediate 
possession. ‘The decision come to was that 
there was no such agreement, and that as 
three years still remained of the mortgage 
period, the plaintiff was not entitled to take 
khas possession of the land, It is not 
therefore right to say that the plaintiff was 
put out of possession by this order. The 
mortgagee’s possession was not adverse to 
the mortgagor, and no authority has been 
shown to me which rules that possession 
through a mortgagee is nota sufficient pos- 
session for the purpose of bringing a claim 
under Section 2380. 

The agreement was that the plaintiff was 
to be paid six years’ rent in advance, and 
that the mortgagee was to keep the land for 
that period. 

If a zemindar is considered as in possession 
of his land through tenants, I do not see 
why a mortgagor should not have possession 
through his mortgagee. 

Then it is said that Section 230 can only 
be taken advantage of in the case of deci- 
sions passed under Act VITI of 1859. No 
authority has been shown for this conten- 
tion. The utmost that has been ruled is 
*that Section 230 does ndt apply to possessory 
actions under Section 15 Act XIV of 1859. 

The Subordinate Jud&e was, I consider, 
mistaken in holding that the plaintiff has no 
claim to the benefit of Section 230. 

The case must be remanded to the Subor- 
dinate Judge for re-trial, the first Court 
having disposed of it on the merits. 

Costs will.follow the result. 
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The 22nd August 1873. 


a 
Present : 


The Hon’bie Sir Richard Conch, Kt, Chief 
Justice, and thg Hon’ble E. G. Birch, 
Judge. ' X 


Possessory Suil— Onus Probandi. 


Case No. 389 of 1873. : 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 23rd 
September 1872, reversing a decision of 
the Moonsiff of Satkanea, dated the 16th 
July 1872. 


Ram Monee Mobhurir (Plaintiff) Appellant, 


VETSUS 


Aleemoodeen (Defondanf) Respondent, 
Baboo Aukhil Chunder Sen for Appellant. 


Baboo Grish Chunder Ghose for Respondent. 


In the case of the owner of land seeking to recover 
possession on the allegation that the party in possession 
has no right to continue in it, and showing a primd facte 
title to possession, he can claim a deeree, unless the 
party in possession has a tenure entitling him to retain 
possession. 


Couch, C.J—TueE Judge states that the 
plaintiff sued for possession of the land, 
alleging that he had obtained a putnee lease of 
it, and that the first defendant, the appellant 
hefore him, held illegal possession and refused 
to give up the land. 


What the Judge ealls illegal possession 
was really nothing more than this: the plaintiff 
said that he had a right te the possession of 
the land by virtue of his putnee, and that 
the defendant was keeping the possession 
without a title. dt was not questioned by 
the Judge that die plaintiff was the putnee- 
dar; the pottah was filed, and the Judge 
said that the lessee had no other rights than 
bis lessor had. The lessee had the rights. 
which the lessor had, assuming, as we ought, 
that the lease passed to the plaintiff the 
lessor’s rights. |The plaintiff then had made 
out a prima facie title to the possession of 
the land. The defendant, in fact, did not 
dispute that the Jand was the plaintiff’s, and 
was ready to pay him rent, but he alleged 
that he had a right to conéinue to occupy 


. >» 
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the land. The case was of such a nature 
that it was necessary for the defendant to 
show that he had such aright. The plaintiff 
had shown that he was prima facie entitled 
to the possession, and unless the defendant 
had a tenure which would entitle him to 
keep the possession, The plaintiff ought to 
have had judgment to recover possession. 


_ „The Judge appears to have taken what 


we must say is rather a strange view of the 
ease. FI appears to have fixed upon the 
nllegation, as he sconsidered it was, in the 
plaint that the defendant had held illegal 
possession, and to have thought that this 
made it necessary for the plaintiff to prove 
that the defendant had taken illegal posses- 
sion of the land, and*if the plaintiff did 
1t prove prima facie that the possession of 
the defendant was illegal, he must fail in his 
suit, although the defendant did not prove 
what his title was to hold the land. 


There is n® authority for this, In. the 
* case of the owner of land seeking to recover 
possession of it, alleging that the person in 
possession has no right to continue in it, 
on showing that he had a title to the land, 
he would prima facie be entitled to recover 
possession. The whole judgment appears to 
us to have gone upon a false view of the 
ense, for in another part’ the Judge says m= 
“The plaintiff does not sue to have a 
“ declaration of what his rights and those of 
“the appellant are exactly. He treats the 
“defendant, appellant, as a trespasser and 
“seeks to eject him as such. He has failed | 
“ to show that he is a trespasser, and his suit 
“ must therefore be dismissed.” 


When the plaintiff showed that he had a 


title, unless the defendant proved that he! 
had a right to continue in possession, he was , 


a trespasser. The plaintiff had shown that 
the defendant was a trespasser so far as to 
require proof of the title from him. The 
Judge, it appears to us, has required from 
the plaintiff an amount af proof which it 
was not necessary for him go give, and has 
not required that proof frm the defendant: 
which he was bound to give to meet the 
prima facie case which there was on the 


part of the plaintiff arising from the admitted | 
fact that he was, as putneedar and as having | | 


all the rights af his lessor, entitled to the- 
land, unless there was a tenancy which gave | 
to the defendant a right to continue in 
possession. 

The deéree must be reversed, and the suit 
must be remanded for re-trial. 
will follow the result. . = 
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Present : 
a 


sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Aci XIV of 1859 s. 1 el. 15—Limitation~ 
Usufructuary Morigages—Acknowledgment— 
Construction. 


On Appeal from the High Court of Judie. 
cature at Fort William in Bengal.* 


Luchmee Buxsh Roy 
versus 
Runjeet Ram Panday. 


The limitation enacted in Act XIV of 1859 s. 1 cl, 15 
embraces every kind of mortgage, including usufruct- 
uary mortgages. 

The acknowledgment referred to in the said clause 

must bear the signature of the mortgagee himself; the 
signature of an “agent would not satisfy. The words of 
the Statute, which being one of limitation, ought to 
receive such a construction as the language in its. plain 
meaning imports. 


Tus is a suit brought by the appellant, 
the descendant of Gujraj Roy, who in the 
year 1790 mortgaged five mouzals to Motee 
Ram Panday, the ancestor of the present 
respondent. It may be assumed, for the 
purpose of the present judgment, that the 
mortgage was a usufructuary mortgage, or in 
the nature of one. The defence made to 
| the suit, independently of a defence on the 
merits, was that it was barred by limitation, 
and the only question is whether the suit has 
been so barred or not. 

It appears that, in the year 1802, the mort- 
gagee had been dispossessed of four of the 
five mouzahs by the sons of the mortgagor ; 
apparently, it was an unlawful disposses- 
sion, and he brought a suit in that year for 
the restoration of possession, to which suit 
the then mortgagor set up the defence that 
the mortgage money had been fully satisfied 
by the usufructe of the property. An 
account was taken, and it was found that so 
far from the mortgage debt having been 
satisfied, interest had acerued upon it toa 
larger amount than the debt itself; and it 
was therefore ordere@ by the Court that the 
mortgagee was entitled to a restitution of 
possession, and it made a declaration, which 
perhaps was unnecessary, that he was entitled 
to hold possession until the amount found 


oe on 


* From the judgment of L. S, Jackson and Markby, 
in Regular Appeal No. 134 of 1869, decided 23rd 
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due ‘Was fully paid. That suit and the 
decree in it do not really affect the question, 
because the present suit was not brought 
within 60 years after the decree in 1804. 
Eveu if it had been within that period, it 
might be a question whether that decree at 
all affected the right of the mortgagee to 
rely on limitstion, for the suit was brought 
only to recover the possession of‘ the 
mouzahs which had been unlawfully taken 
from the mortgugee by the mortgagor or 
‘his sous, 

The limitation which applies ine this case 
is found in Section l Clause 15 ef Act XIV 
of 1859, and is in these terms: “ To suits 
“against a depositary, pawnee, or mortgagee 
“of any property, moveable or immoveable, 
“for the recovery of the same, a period of 
30 years if the property be moveable, and 
«60 years if it be immoveable, from the 
“time of the deposit, pawn, or mortgage ; 
“or if in the meantime an acknowledg- 
“ ment of the title of the depositor, pawnor, 
“or mortgagor, or of his right of redemp- 
‘tion shall have been given in writing signed 
“by the depositary, pawnee, or mor tengee, or 
‘some person claiming under him, from the 
“date of such ackuowledgment in writing.” 
It is clear that a period of 60 years hus 
elapsed since the mortgnge. 

Two points have been made by Mr. Leith 
for the appellant ; first, that a usufructuary 
mortgage is not within this Clause at all. 
He pointed out that in usufructuary mort- 
gages the possession was consistent with 
the original intention of the parties until the 
mortgage debt was paid off, and contended 
that a limitation which run from the time of 
the mortgage could not apply fo them; but 
the Legislature has enacted this limitation in 
the most general terms, and iu language 
sufficiently Jarge to embrace every kind of 
mortgage. There can be uo doubt it was 
deliberately done, and that the provision 
found in the fourth Clause of the third 
Section of Regulation II of 1805, which 
excluded cases of mortgages or deposit from 
the regulations relating “to limitation, was 
designedly set aside,*a different policy pre- 
° vailing with those by Whom the recent Act 
was passed. 

Their Lordships thetefore think that this 
mortgage is clearly within Act XIV of 1859. 

The other and the main question is 
whether, 60 years having elapsed from the 
date of the mortgage, the right of the 
mortgagor to bring this suit has been kept 
alive by such an acknowledgment as is 
referred to in the Statute. | Jia 


Now, the Section requires an acknowledg- 
ment of the title of th® mortgagor, or of his 
right of redemption, to be given in writing 
sizaed by the mortgagee. In this ease two 
documents are religd upon, which appear in 
a suit instituted in the year 1847, It seems 
that in that year a descendant of the mort- 
gugor instituted a suit in the Civil Court of 


Lohardugga for an adjustment of accounts, “ey 


The suit was’ dismissed on the ground tlfat 
the Court was not competent to enbertuin it; 
butin that suit the respondent, the mort- 
gagee, gave a mooktearnamah-to a mooktear 
to defend it, and the mooktear filed a written 
statement which it is alleged contains an 
acknowledgment of the title of the mort- 
gagor and of his right to redeem. Itis plain 
that neither of the documents by itsa}f 
satisfies the Statute—the mooktearnamah is 
signed by the mortgagee, but contains no 
acknowledgment of title; the written 
statement of the mooktcaw does contain, or 
may be assumed to contain, an acknowledg~ , 
ment, but is not signed by the mbrtgnzee — 
and their Lordships think that it is impos- 
sible to put those two documents together so 
as to satisfy the requirements of this Statute. 

It was argued thate the signature of an 
agent was sufficient, and that the mooktear 
being authorized to defend the suit, and to use 
such arguments as he thought fit, authority 
was given to him to make an acknowledg- 
ment of title ; and that such an acknowledg- 
ment having been made and signed by him, 
the Statute was complied with. Théir 
Lordships think that is not so. The Statute 
must receive a construction according to its 
plain words. It requires the signature of 
the party himself, namely, the mortgazee, 
and it would be a wrong construction of it 
to hold that any other signature would 
satisfy those words. 

The same question grose upon Lord 
Tenterden’s Act in England, and was decided 
in the case of Hyde v. Johnson (2nd Bing- 
hum’s New Cases, p. 776). Chief Justice 
Tyndal, in giging judgment there, says— 
« When therefore we find in the Statute now 
‘under consideration that it expressly men- 
“ tions the siguature of the party only, we, 
“ think it a safer construction to adhere to 
“the precise words of the Statute, and that 
“we should be legislating, not interpreting, 
“if we extended its operation to writings 
“signed not by the party chargeable thereby, 
“but by his agent.” 

Their Lordships entirely adopt that 
principle of construction, which they think 
applicable fo the preseat case. E 


w 
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They are also of opinion that the written 
statement cannot beæaid to be incorporated 
into the mooktearnamah so as to make it a 
part of the document signed by the mort- 
gagee. The mooktearnamah is no more than 
an authority to the mooktear to defend the 
action in the best way*he can and according 
to the best of his judgment. 

It has been said that this case ought to be 
decided upon an equitable construction, and 
not upo® the strict words of the Statute ; 
but their Lordships think Statutes of Limit- 
ation, like all others, ought to receive such 
a construction as the language in its plain 
meaning imports. Stututes of Limitation are 
in their nature strict and inflexible enact- 
ments. The object of the Legislature in 
yrssing them is to quiet long possession and 
to extinguish stale demands. Such legisla- 
‘tion has been ndvisedly adopted in India 
as it has been in this country, and their 
Lordships thinks that in construing these 
Statutes the ordinary rules of interpretation 
must prevail. 

Their Lordships are therefore of opinion 
that the'judgments of the Courts below are 
correct, and they must humbly advise Her 
Majesty to affirm tham, and to dismiss this 
appeal- with costs. 





The 8th July 1873. 
Fresent : 


Sir James W, Colvile, Sir Barnes Peacock. 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Hindoo Law— Ancestral Property— Will—Issue 
— Consent of Parties— Res-judicata— Cause of 
Action— Act VII of 1859 s. 2. 


On Appeal from the High Court of Judi- 
~ cature at Fore William in Bengal.* 


Soorjomonee Dayee 
e 
VETSUS 


_° 
Suddanund Mohapatter. 


In a suit brought by the heir-at-law to recover posses- 
' sion of immoveable property devised by his father to 
one B, where, inter alia, plaintiff sought to set aside the 
will on’ the ground that the testator had not the power 
tu make any of the devises of realty that it contained, 
inasmuch as he could not devise angestral real property, 
and both parties invoked the opinion of the Court upon 
{his question, which was raised by the pleadings and 
argued: . 


* From the judgment of Loch and Hobhouse, JJ., in 
Regular Appeal ND. 249 of 1864, decided 5th May 1869: 
— 1} W. Ry 436, 2 
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HELD, that the judgment npon it was not ultr¢ wires, 
merely because an issue was not framed which, strictly 
speaking, embraced the whole of it, and that the Court 
were called upon tọ decide whether or not the will was 
operative as to all, or to any, or what portiongof the 
property. ; 

He xp, that the Court had power, with the consent of 
the parties, to substitute for the relief specially sought, 
viz., the cancellation of the will, the simple declaration 
that such deeds could not affect the ancestral property, 
and that they were at liberty to sue afresh to recover 
such property. 

The words “cause of action” in Act VILL of 1859 
8. 2 areto be construed with reference’ rather to the 
substance than to the form of action, 


THis suit was brought by Suddanund 
Mohapatter, as adopted son and heir-at-law 
of Chuckurdhur, against Soorjomonee Dayer, 
the widow of Bonomalee, the devisee of 
Chuckurdhur, to obtain possession of all the 
estate, real and personal, of Chuckurdhur. 
Other defendants were joined, but inasmuch 
as Soorjomonee is the only appellant against 
the judgment, which was in favor of the 
plaintiff, the rights of the plaintiff, as 
against Bonomalee, have only to be consi- 
dered. The claim to the personal property 
was abandoned by the plaintiff, nor did he 
dispute that Chuckurdhur had the right to 
dispose by will of all real property which 
had been self-acquired by him; but he 
asserted that there was no self-acquired 
real property ; that all the real property of 
Chuckurdhur was either ancestral in the 
strict sense of the word (that is, acquired by 
inheritanee from his father) or bought out of 
the income of ancestral property, whereupon 
it also became ancestral. The defendant did 
not maintain that Chuckurdhur could devise 
his ancestral property, properly so called, 
but maintained that what he had bought 
from the income of ancestral property was, 
according to the Mitakshara law (which is 
admittedly applicable to this case) self- 
acquired and disposable by his will. 

She further muintained that this very 
question had been decided in favor of 
Bonomalee in a ‘previous suit between the 
plaintiffand him. She also contended that 
in fact a large portion of the property had 
been bought by Chuckurdhur from other 
sources than the inconse of ancestral property. 


The High Court held that this question e 


had not been so détermined as to bind the 
plaintiff. After dinecting futther evidence 
to be taken upon the point, they found us 
a fact that the real property bought by 
Chuckurdhur had been bonght from the 
income of ancestral property; and that 
heing so, they ruled that according to the 
Mitukshara law he had uo power to dispose 
j of it by will ` 0 


* 
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Tèb first question which arises in the 
cause is, whether or not it had been decided 
in a manner binding upon the parties that 
Chuckurdhur had the power to devise by 
will such real property as he had acquired 
out of the income of his ancestral property. 

The suit in which this question is alleged 
by the defendant to have been so decided was 
brought by the, plaintiff against Bonomalee 
and others in January 1859, and judgment 
was given in it in 1868. It is not now 
denied by the Counsel for the respondent 
that this question was in fact decided by that 
judgment; but it is argued that, the question 
was not so raised as to give the Court 
jurisdiction to decide it, and that the judg- 
ment upon it was ultra vires. 

The facts necessary to make that suit 
intelligible are as follows :— 

Chuckurdhur had first adopted the plaintiff, 
and subsequently adopted Bonomalee. On 
the 5th April 1849 he made a will, giving a 
nine-anna share of his real estaie to the 
plaintiff, and a seven-anna share to Bono- 
malee, dividing his personal estate equally 
between them. The will contained a clause 
to the effect that if either devisee disputed 


‘it, he should forfeit all benefit under it. 


Chuckardhur shortly afterwards published 
this will by filing it in the Coart of the 
Collector. 

Violent disputes having arisen between the 
plaintiff and his father, in the course of which 
the plaintiff disputed his father’s competence 
to make a will, Chuckurdhur, in 1857, filed 
in the same Court two petitions, the purport 
of which was that he disowned the plaintiff 
as his son, and adopted, and acted upon, the 
clause of the will depriving either devisee 
who disputed it of any benefit under it, Ou 
the 14th January 1859 the plaintiff filed a 
plaint against his father and against Bono- 
mulee and some other persons who had 
obtained property under deeds executed by 
his father, for cancellation of those deeds, 
for cancellation of the adoption of Bonomalee, 
for cancellation of the wik, and for mainte- 
nance. He alleged the will to be inoperative 
and fraudulent, on théground that his father 
had no testamentary pewer over his ancestral 
property, to which the plaintiff was jointly 
entitled with him durirty his life; be farther 
alleged that his father had acquired such 
property as he had uot inherited from the 
proceeds of his ancestral property, and that 
such property was therefore ancestral ; and 
in a schedule appended to his plaint, entitled 
“an schedule of the disputed property,” he 


distinguisied ancestral zeminduries from | 
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zemindaries acquired frem the profits of 
ancestral estate. s 
The case of Kanth Narain Singh v. Prem 
Lal Paurey and others, reported in the third 
volume of the Weekly Reporter, page 201, 


decides that it was competent for the plaintiff . 


to bring such suit in Wis father’s lifetime. 
Chuckurdhur, in his answer, maintained 


his right of disposition by will in these®, 


terms: ‘* The*plaintiff writes that I bad ‘ho 
‘authority to transfer ancestral estates by 
“sale or gift, aod prays for the reversal of 
“tbe will and the deeds of gift executed by 
“me. This is his mistake, because I am the 
“owner of all the estates, ancestral and self- 
“acquired, and have every power to alienste 
“them by sale or gift in various ways.” He 
further denied the fact that his purchases. pf 
land were made solely from profits of the 
ancestral estate. In the replication the 
plaintiff re-asserted his right of inheritance, 
aud maintained that in that right he was 


entitled to require, among other things, the , 


cancellation of the will. He re-asserted that 
all the estates of his father were ancestral 
estates, and none self-acquired according: to 
Hindoo law, and that by that law they are 
not transferable by sul@or gift or otherwise ; ` 
and joined issue on the fact that the pur- 
chased estates were acquired otherwise than 
from the proceeds of ancestral estate. 

Iu their Lordships’ opinion, the effect of 
the pleadings is that the plaintiff sought, 
inter alia, to set aside the will on the ground 
that the testator had not the power to make 
avy of the devises of realty thatit contained 
inasmuch as he could not devise ancestral real 
property, and all his real property was in 
point of law ancestral, consisting of such as 
he had inherited from his father and such as 
he had bought out of the income of it. 

It is true that this question‘is not raised 
as distinctly as it ought to have been in the 
issues, the only issue directly referring to the 
will being whether or not it-was assented to 
by the plaintiff, en issue clearly embracing 
but a portion of the controversy between thie 
parties. ° 

That the question was, however, raised in 
the suit, appears not only by the pleadings. 
which have been referred to, bat by the 
grounds of appeal by the plaintiff from the 
decision of the Principal Sudder Ameen which 
was against him, wherein he insists (among 
other things) that the will is wholly irregular 
and illegal, and that the defendant’ had no 
power under the shasters toexecate such a will 
or wills. He says, “ all the properties, move- 


‘“ableand ithamoveable,are ancestral, and not the 
e 
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“< self-acquired properties of my adopted 
“father; therefore accarding to the provisions 
“of the Mitakshara shaster, gifts of eveu a 

* portion without the consent of your petitioner 
“are illegal and improper.” Chackurdhur, in 
opposition to the aa of appeal, insists 
that his will was valid‘ind regular, and that 
he had the power to dispose by it of all 


. “property not ancestral in the proper sense. 


If both parties invoked theopinion of the 
Court upen this question, if it was raised by 
the pleadings and argued, their Lordships are 
unable to coma to the conclusion that, merely 
because an issue was not framed which, strictly 
construed, embraced the whole of it, there- 
fore the judgment upon it was ulira vires. 
To so hold would appear scarcely consistent 
with the case of Mussamat Mitna v. Syad 
Fuzl Rub and others, reported in 18 Moore’s 
Indian Appeals, page 573,* wherein it was 
held that in a case where there had been no 
issues at all, but ahere nevertheless it plainly 
appeared whitt the question was which was 
raised by the parties in their pleadings, and 
was actually submitted by them to the Court, 
the judgment upon it was valid. 

Their Lordships are of opinion that the 
plaintiff sought for the decision of the Court 
on this question, whether his father had or 
had not the power to dispose of all or part 
. of his real property by will, he himself 
dividing that property under two heads, wiz. 
ancestral property, and that derived from the 
income or profits of aucestral property ; that 
this question was raised by the pleadings and 
treated by both parties as before the Court ; 
and that the Court had jurisdiction, and 
indeed were called upon, to decide whether 
or not the will was operative as to all, or to 
any, or what portion of the property. The 
Principal Sudder Ameen decided in sub- 
stance in favor of the plaintiff as far as the 
ancestral property was concerned, but dis- 
missed his suit’as far as it related to the 
property devived‘from the income of ances- 
tral property. 

An appeal from this deqsion came before 
the High Court onthe 28) February 18638, 
after the death of Chuckurdhur, and it now 
, becoines necessary to refer to the judgment 
given on that appeal. After stating that “ the 
“present suit is brought by Suddanund for 
“maintenance, to declare the adoption of 
& Bonomalee invalid and unliwful, to declare 
“that the father’s repudiation of the plaintiff 
“as a son is illegal and beyond the father’s 
“powers, to declare the will and petitions 





* 
* 15 W. R, P.C, 15, ° 
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“ disinheriting himinofficious and inopexgtire, 
“ and to set aside certain deeds of sale and 
“gift” (with which we are not concerned at 
present), the High Court proceed to say that 
the case involves several important questions 
of Hindoo law, and they thus divide those 
questions: —First, “ the status of Bonomalee, 
“ whom the plaintiff seeks to declare to be no 
“ lawful son of Chuckurdhur ;” secondly, “ the 
“status of plaintiff, who seeks to be de- 
“glared a son, and whom the father sought 
* fo repudiate 3” and thirdly, “ the pro- 
peity.” After deciding in favor of the 
plaintiff ‘on the question of adoption and 
status, they” then proceed to deal with the 
question of property in these terms :—“ With 
“respect to the property, our decision must 
“follow the decision regarding personal 
“status above laid down, By the Mitak- 
“ shara law applicable to the case, the son has 
“a vested right of inheritance in the ances- 
“tral immoveable property; and as the ques- 
“tion was raised before us, We must declare 
“that the ancestral property is only that 
“actually inherited, and not that which has 
“been acquired or recovered, even though it 
“ may have been acquired from the income of 
“the ancestral property, for the income is the 
“property of the tenant for life to do as he 
“likes with it. Oa the other hand, the 
“father has it iu his power to dispose as he 
“likes of all acquired and all personal 
"t property. Such, then, being the status of 
“the parties, and such the law, we declare 
“that the will and the petitions sought 
* to be set aside are inofficious and inoperative 
“so far as they profess to deprive the 
“plaintiff, the ouly son of Chueckurdhur, of 
€ his right to succeed to the whole ancestral 
“immoveable property held by the said 
* Chuckerdhur ; but as regards all other 
“property, seeing that Chackurdhur was 
“entitled todo as he chose, and chose to 
“disinherit his son, we cannot interfere, and 
“in so far dismiss the prayer of the plaintitf. 
“ There is not the least doubt that by the 
€ petitions preseated by Chuckurdhur, he 
“unmistakably published his will and desire 
“to deprive the plaimiff of all right to the 
“ property so far as fie could deprive himy 
“and give it to Bonomalee.” They then 
deal? with the question of wonsent to the 
will, which they fiud in favor of the 
plaintiff ; and then they proceed to say, 
“the father being dead, the appellants have 
‘‘ wnived a decision of the claim to mainte- 
“ nance; and with respect to the deeds of 
“ sale and gift sought to be set aside, as the 
* appellants mse ugain go Into Court to 
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“ reqaver possession of the ancestral property, 
“ they are satisfied with the simple declaration 
“that such deeds cannot affect the ancestral 
“property, and that they are at liberty, in 
“any fresh suit, to recover possession of all 
“such ancestral property.” In their Lord- 
ships’ opivion the Court had the power to 
substitute, with the consent of the parties, 
such a declaration for the relief specifically 
asked for, ‘viz., the cancellation of the will. 

The 2nd Clause of Act VIII of the Code 
of Procedure of 1859 is in these terms: 
“The Civil Courts shall not take cognizance 
“of any suit brought on a cause of action 
“ which shall have been heard and determined 
“by a Court of competent jurisdiction in a 
“former suit between the same parties or 
“between parties under whom they claim.” 
Their Lordships are of opivion that the 
term “cause of action” is to be construed 
with reference rather to the substance than 
to the form of action ; and they are of opivion 
that in this case the cause of action was in 
substance to declare the will invalid, on the 
ground of the want of power of the testator 
to devise the property he dealt with. But 
even if this interpretation were not correct, 
their Lordships are of opinion ‘that this 
Clause in the Code of Procedure would by no 
means prevent the operation of the geveral 
law relating to ves-judicata, founded on the 
principle “ nemo debet bis vexar: pro eadem 
causé.” This law has been laid down by n 
series of cuses in this country with which 
the profession is familiar, It has probably 
never been better laid down than inya case 
which was referred to in the 8rd volume of 
Atkyns, Gregory v. Molesworth, in which 
Lord Hardwicke held that where a question 
was necessarily decided in effect, though not 
in express terms, between parties to the suit, 
they could not raise the same question as 
between themselves in any other suit in avy 
other form; and that decision has been 
followed by a long course of decisions, the 
greater part cf which will be found noticed 
in the very able notes of Mr. Smith to the 
case of the Duchess of Kingston. 

Applying these principles of law to the 
present case, their Lordships are of opinion 
that there bas been a binding decision 
between the pkintiff and the defendant, "who, 
for this purpose, stands iu the position of her 
late husband, that Chuckurdhur’s will was 
operative to dispose of all such renl property 
as he had acquired out of the income ot 
ancestral property. Their Lordships agree 
with the High Court that Chuckurdhur did 
in facta devise the property over which he had 


the power of disposition tp Bonomalee ; and 
they regard the petitions of 1857 not as in 
the nature of new wills, but as declarations 
of his intention to act upon the clause «of 
forfeiture in his will,—a clause which, accord- 
ing to the ense of Cook v, Turner, reported 
in 15 Meeson and We€sby, pege 727, and in 
Symonds’ Reports, would be valid and 
operative, 

Having come to this conclusion, their Lowd- 
ships ferbear from intimating any gpinion on 
the points of Jaw which would have arisen 
had their decision on this been different, on one 
of the most important of which the judg- 
ment of the 28th of February 1863, and that 
which is now under appeal, are in conflict. 

Their Lordships gwill therefore humbly 
advise Her Majesty that the decree of thp 
High Conrt be reversed, and the decree of 
the Principal Sudder Ameen affirmed. 

Considering that the complications which 
have arisen have been dug@in some mensure 
to the manner in which Chuck€rdhur himself _ 


dealt with his property, and that the Courts 


below, both that of the Principal Sudder 
Ameen and the High Court, thought this» a 
ease in which each party ought to bear his 
own costs, their Lordghips are of opinion 
that each party should bear his own costs in 
this appeal and before the High Court. 


The 17th July 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 
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Puinee and Dur-putnee — Transfer — Sale for: 
Arrears of Rent — Deposit — Liability of 
Assignor —Limitation— Act XIV of 1859 s. 14. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Lackhinarain Mitter and another 
© , versus 


Khettro Pal Singh Roy and another. 


A dur-putnee was granted by defendants with full - 
powers of sale or gift to S. who sold it to plaintiffs with 
the stipulation that plaintiffs would cause the requisite 
mutation of names in the putneedars’ books ; but that, 
in case of delay in ghe substitution of plaintiffs’ names, 
S would not be entitled to profit or subjected to loss. 
Plaintiffs did not register the transfer, and were not 
recognized by defendants as their tenants, But in order 


* From the judgment of Kemp and Glover, JJ., in 
Special Appeal No. 1668 of 1870, decaded 10th February 
j 1871 1 W. Rọ 125. 
© 
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to stay the sale of the putnee talook for an arrear of 
rent due to the zemindar the putneedars (defend- 
ants), and thereby save the dur-putnee, plaintiffs, on 
17th November 1864, lodged ‘a sum of money in the 
Collector's Court. Plaintiffs, after infructuous litigation 
in the Courts of Hooghly, brought a suit on 8th June 
1869 to recover the money deposited, and obtained a 
decree, which was subsequently upheld by the High 
Court: ¢ 

Hrup that the decision of the High Court was 
correct, the payment not having been voluntary, but one 


@ which the plaintiffs were compelled to make. 


Ẹ ntil such an assignment as the ong in the above case 
has been registered, or the assignee has besn accepted 
by the put@eedar as his tenant, the assignor is not 
discharged from liability, which may be enforced by sale 
of the dur-putnee in efecution. 

According to the true construction of Act XIV of 
1859 s. 14,a plaintiff is entitled to deduction of the 
whole time in which he has been fruitlessly engaged in 
prosecuting a suit bond fide and with due diligence for 
the same cause of action, in which he fails in conse- 
quence of a final determinateon that the Court had no 
jurisdiction, 


Tuis is an appeal from a judgment of the 
High Court pronounced upon special appeal 
in a suit in which the respondents were 
_ plaintiffs, aud the appellants were defendants. 
The suit was brought to recover a sum of 
money lodged by the plaintiffs in the Court 
of the Collector of Enst Burdwan, in order 
to stay the sale of a putnee tnlook culled 
Mouzah Astara for an arrear of rent due to 
the zemindar from the defendants, who were 
the putnee tulookdars, and thereby to save a 
dur-putnee talook of the second degree, which 
had been created by the defendants out of 
their said putnee talook. 

The dur-putnee was granted by the defend- 
alts to Sitanath Ghose, at an annual rent of 
5,496 rupees, in cousideration of a bonus of 
100 rupees, and it was stipulated that Sitanath 
was to have full powers of sale or gift, but 
was not to under-let in sa-pulnee without the 
consentof the putneedars. Sitanath sold and 
assigued the dur-putnee to the plaintiffs for 
the sum of 2,925 rupees, and it was stipulated 
that the plaintiffs were, in the usual manner, 
to cause mutation of names in the putneedars’ 
books, by causing Sitanath’s name to be 
removed and the plaintigs’ names inserted 
instead, and that the plaingjffs should duly 
pay the dur-putnee rent ; and further that, if 
there should be any delay in causing mutation 
_of names, and Sitanath’s name should remain 
on the putneedars’ books, it should not entitle 
him to profit, or subject him to loss. The 
plaintiffs did not register the transfer in the 
serishta of the defendants, and- the defend- 
ants never recognized the plaintiffs as their 
tenants. The money deposited by the 
plaintiffs was applied in discharge of the 
rent due from fhe defendants as putneedars, 
and the sale of the putnee was stopped. It 
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was contended’ that the money deposif@l by 
the plaintiffs was a voluntary payment, and, 
consequently, that they were not entitled to 
recover the amount from the defefdsuts, 
The Court of first instance held that the 
plaintiffs were entitled to recover, aud gave 
them a decree for the amount with interest 
from the time of the commencement of the 
suit, The Zillah Judge, upon regular appenl, 
reversed that decree; but upon special 
appeal the High Court reversed the decision 
of the Zillah Judge, and upheld the decree 
of the Caurt of first instance. From that 
decree the defendants have appealed to Her’ 
Majesty in Council. 

Their Lordships are of opinion that the 
decision of the High Court is correct. The 
plaintiffs were assignees of the dur-putnee 
trlook, and, though the trausfer was not 
registered, they had the right and were 
compelled to deposit the amount of rent due 
to the zemindar in order to protect their own 
interest. ‘Chey made the deposit, and the 
defendants had the benefit of it. The plaintiffs 
are consequently entitled to recover the 
amount from the defendants. The law upon 
the merits of the case is very clearly and 
accurately laid down in the judgment of the 
High Court, aud it is scarcely necessary for 
their Lordships to enlarge upon it. 

Several cases were cited by the learned 
Counsel for the appellants, and amongst 
others the case of Anundrhunder Bannerjee v. 
Soobulchunder Dey, Sudder Decisions, 1857, 
page 1195. In that case it was held that a 
mortgages of a dur-putuee tenure out of pos- 
session could not recover from the putnee- 
dars an amount deposited by him to prevent 
the sale of a putnee talook for arrears of rent 
due from the putneedars : that he was not the 
holder of a talook in the second degree, and 
had no authority under Section 18 Regula- 
tion VIII of 1819 to make the deposit, It 
does not appear what the nuture of the mort- 
gage was, and it would seem that the dur-put- 
needar had not paid lis rent to the putneedar, 
for it was said “¢he mortgngee might have 
sued the dur-patneedar for the money which he 
had been compelled topay.” Without know- 
ing more of the factseof that case, it is impos-* 
sible to say whether the decision was correct 
It is, however, unnectssary to do so, 
as that case is very different from the present, 

It may he remarked, however, with 
reference to that case, as well as to the case 
cited from 6 Weekly Reporter, Act X Cases, 
page 8, in which it was held that the amount 
deposited by the plaintiffs in thy present case 
could not be set-off in a suit brought*by the 
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presait defendants against Sitanath for 
subsequent instalments of the dur- -putnee rent, 
that neither of them is of any greater weight 
than the decision of the High Court now 
under appeal, and that their Lordships could 
not, upon the mere authority of those two 
eases, hold that the decision of the High 
Court in the present case was wrong. 

With the exception of those two cases, 
none of the numerous authorities cited by the 
Jearned Counsel for the appellants are in point. 
In some of the cases it is impossible to 
ascertain from the reports what, were the 
“precise facts ; many of them had no relation 
to putnee or dur-putuee tenures ; and none of 
them appear to carry the case ‘farther than 
this, that the grantor of a dur-putnee talook 
is not bound to recognize the assignee of the 
tenure until the transfer has been registered 
in his serishta, and that, until such registry 
has been effected, he may sue the original 
dur-putneedar for the rent, and sell the tenure 
in execution of a decree obtained in such suit 
without notice to the assignee. ‘This is the 
only effect of the cases cited from 2 Hay’s 
Reports, page 14; 2 Weekly Reporter, Civil 
Rulings, page 282; 10 Weekly Reporter, Civil 
Rulings, page 466. 

Those decisions are quite consistent with 
the ruling of the High Court. Until the 
assignment has been registered, or the assignee 
has been accepted by the putneedar as his 
tenant, the assignor is not discharged from 
liability, and such liability may be enforced 
by the sale of the dur-putnee talook in 
execution of a decree against him for the 
rent. 

It was contended that the decision reported 
in 6 Weekly Reporter, Act X Rulings, page 
8, in which it was held that the money 
deposited by the plaixtiffs could not be set 
off in an action against Sitanath for arrears 
of the dur-putnee rent, was a bar to the 
present suit, as an adjudication by 2 compe- 
tent Court ina former suit upon the same 
cause of action. Their ‚Lordships are, how- 
ever, of opinion that that determination was 
not one within the meaning of Section 2 Act 
VIII of 1859. It was fnerely determined in a 
*suit under Act X of*1859 that Sitanath 
was not entitled to credit for the payment 
made by the plaintiffs, ° 

As to the point of limitation, their Lord- 
ships are of opinion that the High Court 
was correct in holding that the present suit 
was not barred. It is unnecessary to 
determine whether the period of limitation 
was three yegrs under Clause 9 Section 1 
Act XIV of 1859, 


et 


Clause 16 of that Sections The deposit sought 
to be recovered by theaplaintiffs in the pr esent 
suin was made on the 17th November 1864, 
and the present suit was commenced on the 
8th June 1869, On the 30th October 1867 
a suit was instituted by the plaintiffs against 
the defendants in the Zillah Court of Hooghly 
to recover the »mount claimed in the present 
suit. 
diction of thatCourt, and, on the 14th Agril 
1868, the Principal Sudder Ameen rejected 
their plea and gave judgment for the plain- 
tiffs, The defendants appealed to the Judge, 
who, on 31st July 1868. reversed the decision 
of the Principal Sudder Ameen, and, on 
special appeal to the High Court, the decision 
of the Judge was affirmed on the 26th of 
May 1869. 

Deducting the whole period occupied in 
the suit commenced in Zillah Hooghly from 
the time of the commencement of that suit 
to the time when the Highe Court gave final 
judgment therein on speciaf appeal, the | 
present suit was commenced within three 
years from the time when the cause of action 
arose. It has been found as a fact that that 
suit was prosecuted bona fide, and there 
is no renson for contending that that finding 
was in consequence of any error in law, or 
that the suit was not prosecuted with due 
diligence, Their Lordships are of opinion 
that, according to the true construction of 
Section 14 Act XIV of 1859, the whole 
time occupied in that suit, including the time 
during which the special appeal to the High 
Court was pending, must be deducted. It 
was contended on the part of the appellants 
that, as the decision of the Principal Sudder 
Ameen was annulled by the Judge in con- 
sequence of a defect of jurisdiction, the time 
in which the plaintiffs were engaged in the 
special appeal to the High Court, who 
affirmed the decision of the Judge, cannot be 
deducted under the provisions of Section 14 
of the Act. The words of that Section are 
not very clear, byt their Lordships are of 
opinion that, giging them a reasonable con- 
struction, the whole time in which ‘plaintiff 
has been fruitlessly engnged in prosecuting a 
suit bond fide and with due diligence for the | 
same caus& of action, in which he fails in 
consequence of a final determination in'the 
suit, whether upon appeal or otherwise, that 
the Court i in witich the suit was brought had 
no jurisdiction, ìs to be deducted. 

The learned Counsel for the appellants 
complained of the protracted litigation in 
reference to the, plaintiffs’ claim, and he 


or six years under , stated in terms of indignation that the case 
© 
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had been before eleven , different tribunals. | 
But surely the appellaats are not the persons 
to complain, when they have been the cause 
of’ the whole of this protracted litigation, 

first, by neglecting to pay their rent to the 
zemindar, and thus rendering. if necessary 


for the plaintiffs for their own protection to |’ 


deposit the money with the Collector ; then 
*by refusing to allow credit for the amount 
in* the suit against Sitanath ;*afterwards by 
‘objecting o the jurisdiction of the Principal 
Sudder Ameen of Hooghly ; then by, 
objecting to the amount of stamp on the 
plaint when it was transferred to the Court 
in Burdwan ; and, finally, by appealing 
against the decision of the Principal Sudder 
Ameen in this suit, which was ultimately 
tpheld by the High Conrt, 

In short, the appellants have resisted by 
every means in their power the endeavours 
of the plaintiffs to recover the amount which 
they were obliged jo deposit, of which the 
. appellants have had the benefit, and which 
they, according to every principle of justice 
and good conscience. ought to have repaid. 

It is idle to say that they were afraid of 
repaying the money lest by so doing they 
should* be held toe have recognized the 
plaintiffs as their tenants before the registra- 
tion of the assignment, or to contend that. 
the appellants are. net bound to repay the | 
amount deposited because they would have | 


benefited by the sale of the putnee free from | 
jincumbrances. 

“Their Lordships will humbly recommend ! 
‘Her Majesty in Council to affirm the decision | 
of the High Court with the costs of this 
appeal. 


The 12th August 1873. 
Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Puinees— Dissolutiongof Contract. 


Case No 1183 of 1871. 

Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated the 
L5éh June 1871, affirming a decision of 

» the Deputy Collector of that district, 
dated the 21st April 1870. 


Heer a Lall Pal (one of the Defendants) 
Appellant, 


VETSUS 


Neel Monce Pal and others (Plaintiffs) 
Respondents, * 
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Mr. C. Jackson and Baboos Sreenath Pass 


and Anund Chunder Ghosal for 
Appellant. 
The Advoeate-General and + Baboos 


Mohinee Mohun Roy and Grish Chunder 
Mookerjee for Respondents. 


It is not open to a putneedar of his own choice to 
throw up the putnee, and, by so doing, escape his 
liability to pay rent, The contraet, though not 
indissoluble, can only be dissolved by an act of the 
„ Court and the result of proper enquiry. 


Jackson, J.—THE point which we reserved 
for consideration in this case is whether it is 
opuonal with a putneedar to surrender the 
putnee which he holds at any time, and to 
plead such surrender in answer toa suit for 
rent, We nre clearly of opinion that, whetber 
ov not the Civil Court might upon 
sufficient ground give relief in a suit brought 
to dissolve a contract between the zemindar 
and his putneedar, it certainly is not open to 
a putneedar of his own choice to throw up 
the putnee, and, by so doing, eseape his liabili- 
ty to pay rent. We do not say that the 
contract isindissoluble, because many cirenm- 
stances might arise in which the interference 
of a Court of Justice might fairly be invoked 
to put an end to it; but the dissolution of 
such a contract must. we think, be an act of the 
Court and the result of proper enquiry, and 


; cannot be taken by the putneedar alone and 


pleaded in answer to a suit for rent. In 
this view of the case, we think that this 
appeal must be disinissed with costs, 


The i8th August 1878. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Rent suil—Intervention—Act VIII of 1859 s. 73 
Case No. 651 of 1873, 


Special Appeat from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 28th November 1872, affirming a’ 
decision of the Moonsiff of Ranaghat, 
dated the 30th December P870. 


Gooroo Prosuuno Banerjee (one of the 
Defeudants) Appellant, 


UVCTSILS 


Guggun Chunder Dutt ee 
Respondent, 
57 


‘before us. 


aud also pay the costs of this appeal. 
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The 19th August 1873. 
l j Present: 
The Howble Lonis S. Jackson and Dwarka- 
nath Mjuer, Judges. 


In a suit against a ryot for rent of certain land, where | E'vidence—Act I of 1882 s. 167—New Trial— 
a third party got himself made a party under Act VII \ Kubooleut — Consideration, 
of 1869 s, 78, and, as between him and the plaintiff an Cas e No. 732 of 1873. 


issue was raised whether the property formed part of one ° 
Special Appeul from a decision passed by 


Bgdoo Huree Mohun Chuckerbutty for 
l Appellant. 






Baboo Bhowanee Churn Dutt for 
. Respondent: 


mouza or another : 


‘the land. 


Hep that this was giving an entirely new scope and 
character to the suit; aud that the remedy pf any third 
party who might have been dispossessed by the préceed- 
ings of the other parties-lay in a civil suit to recover 
possession. E 


Jackson, J.—Tue snit out of which this 
special appeal arises was a suit for rent 
brought by the plaintiff against a ryot for 
rent of certain land. Thereupou, the special 
appellant, Goorov Prosunno Banerjee, thought 
fit, as he calls it, to intervene, and got himself 
made a party under Section 73 of Act VIII 
of 1859, and as between him and the plaintiff 
nn issue was raised whether the property 
formed part of one mòuza or another. This 
was giving an entirely new scope and charac- 
ter to the suit. In the result a decree was 
given to the plaintiff, against which decree 
Gooroo Prosunno appealed to the District 
Court, the ryot defendant taking no further 
steps in the matter, The Judge at first set 
aside, but afterwards in review affirmed, the 
decree of the Mvonsiff, and the intervening 
defendant has now come up in special appeal 
We thiuk the question which 
the special appellant seeks to raise ought not 
to be raised in special appeal. The question 
was between the plaintif and the ryot. If 


the ryot had taken land under plaintiff, and’ 


either agreed or made himself liable to pay 
rent to him, the plaintiff is entitled to n 
decree against him, If by those proceedings 
Gooroo Prosunno had .been dispossessed, as 
le apparently was, it was his business to 
bring a civil suit to recever possession of 
We threfore think if proper 
to strike all issues relating to him out of the 
record, aud to affirms the decision simply 
against the original defendant. The special 
appellant will ‘pay his ofvn costs in the suit, 


Lo 





the Subordinate Judge of Furreedpore, 
dated the 30th December 1872, affirming 


a decision of the Moonsiff of Goulundo, 
dated the 28th September 1872. 


Wooma Kant Bukshee (Defendant) 
Appellant, 


VETSUS 


- “oe 


Gunga Narain Chowdhry and others 
(Plaintiffs) peep Gn een’S, 


Baboo Grija Sicha Mojoomdar 
for Appellaut. 


Baboos Sreenath Doss and Kalee Mohun 
Doss for Respondents. , 
e AS 

Where a copy of a deposition is improperly admitted, 
such admission is not ground of itself for a new trial, 
if, independently of the evidence so admitted, there is 
sufficient evidence to justify the decision. 

A ryot on executing a kubooleut for rent, Whether 


enhanced or otherwise, is not entitled to any consider- 


ation beyond that which he has in the occupation of 
the land. . 


Jackson, J.—It appears to us that the 


judgment of the Lower Appellate Court is just 


and right. It may be that the copy of the 
deposition of a living witness, although 
taken in a proceeding between the same 
parties, was not properly admitted. But 
Section 167 of the Evidence Act declares 
that the improper admission or rejection of 
evidence shall not be ground of itself for a 
new trial or reversal of any decision, if it 
shall appear to the Court before which such 
objection is raised that, independently of the 
evidence objected*to and admitted, there was 
sufficient evidence to justify the decision, or 
that, if the rejected evidence bad been. 
received,.it ought not to have varied the 
decision, In the present «ense, there un- 
douhtedly was amply sufficient evidence. 
Then as to*the complaint of the special 
appellant that the evidence of certain wit- 
nesses of his who spoke to the existence of 
the document in question was not duly 
considered, we can.only say that thas 
evidence having been read, fo us, we have 
` 
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no ‘doubt ourselves that we should have 
disbelieved it if it hadegbéen given before us. 
Then something’ was said about the con- 
sideration for the kuboolent, It is a novel 
view to us that a’ ryot, on execuling a 
kubooleut for rent, whether enhanced or 
otherwise, is entitled o any consideration 
beyond that which he has in the occupation 
ew! the land. Ifhe engages to pay enhanced 
rens, it is presumably because a@ither the land 
his become more valuable, or else the 
circumstances under which he is entitled to 
hold ata lower raté have ceased. Either of 
these circumstances affords ample consider- 
ation. 

Then as to the Court below having given 

n deeree in foll, that geems to be correct. 
The defendant had deposited a portion of 
the sum elaimed, but considering the allega- 
tion with which he deposited that amount the 
plaintiff was not bound to receive it. He 
cin withdraw hisgleposit, but he will have 

10 pay the full®claim of the plaintiff. 
' The special appeal will be dismissed 
with costs. j 


The 19th August 1873. 


Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Act VIII (B.C.) of 1869 s. 37—Jurisdiction— 
Co-sharer— Measurement, ` 


Case No. 742 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of. Hooghly, dated 
the 13th February 1878, reversing a 
decision of the Moonsiff of DEnampone, 
dated the 31st August 1872. 


Pearee Mohun Mookerjee (Defendant) 
Appellant, 


Versus 
i 9 
. Raj Kristo Mookerjee (Plainyff) Respondent. 


Baboo Anund Chunder Ghosal for 
Appellant, 


Baboo Umbika Churn Banerjee for 
Respoudent. 


The word “ jurisdiction” in Act YIII (B.C.) of 1869 
s. 37 refers not merely to local jurisdiction, bet also to 
jurisdiction as to value. 

A co-sharer in an estate is not competent to measure 
the lands of the tenants, 


Jackson, J.— Tue special appeal must, we 


think, prevail, because the Judge's decision is 
e 


Ed 
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erroneous on the point he has decided, natgely, 
that the word “ jurisdiction” refers not merely 
to local jurisdiction but also to jurisdiction ns 
to value, which meaning, we think, is cbearly 
indicated by the words of Section 87 of Act 
VIII (B.C.) of 1869.—in the Court which 
would have jurisdiciion in case such suit had 
been brought for the recovery of such land.” 
As between the apnlicant and the party who 
opposed him, the Jands were the lands of the 
dur-putnee, 

But there are other grounds npon which 
the plaintiff, now special respondent, could 
not exercise the right of measurement. In 
the first place, he is not the person entitled 
to receive the rent of the lands, there being 
another party, the dur-putneedar, who is 
interposed between him and the occupying 
tenants. In addition to that, the petitioner 
was not the landlord ; he-was only one of 
several persons who together make up “ the 
landlord” in the prop-rty ; and it has been 
held in several instances, more particularly 
in the case in XIX Weekly Reporter, page 
280, that a co-sharer in an estate is not 
competent to measure the lands of the tenants. 
If it were otherwise, the tenants would be 
linble to be incessantly harassed by applica- 
tions from all] the different co-sharers when- 
ever they thought fit to have the lands 
measured, 

On all these grounds, we think the plain- 
tifPs suit cannot proceed. The decision of 
the Lower Appellate Court will be set aside 
with costs. 


The 21st August 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Breach of Contract--Infructuous Sale. 


Cuse No. 784 of 1878. 


Special Appeal from a decision passéd by 
the Adilitional Subordinate Judge of 
Backergunge, dated the 18th December e 
1872, affirming a decision of the Moonsiff 
of» Madareeporg, dated the ‘30th 
December 1871. 


Rajkishore Nag (Plaintiff) Appellant, 


A 


VETSUS 


Mudhoosoodun Roy and others preteen) 
i nadnes ¥ 
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v’ Baboo Bacharam Mooherjee for 
Appellant. 


Baboos Doorga Mohun Dass and Sreenath 
"Dass for Respondents. 


Where a party after contracting to sell land to another, 
executing a bynaputtro, and receiving a part of the 
consideration money, sells the same land to other parties, 
such sale is vitiated if the vendees are aware of the 
contract into which their vendors had previously entered, 
even though specific or formal notice of the contract 
had not been given to the vendees. 


Jackson, J.—Tur plaintiff's , allegation 
was that the defendant Mudhboosoodun had 
contracted with him to sell him ‘certain share 
in 1 anna or 1-16th of the 8 aunas belonging 
to him in certain talooks, and liad executed 
a bynaputtro and received Rs. 95 as part 
of the consideration money, but that he had 
failed to execute the kobalah when cailed 
upon to do so, as he was bound to do, in the 
month of Chyet, and that subsequently he 
joined in a sale to the other defendants, 
whereby half of the 1 anna in dispute and 
another half belonging to other parties were 
sold to those defendants for a sum of 
Rs. 1,100. The object of the suit, therefore, 
was to compel the performance of the con- 
tract. The defendants 2, 8, aud 4 were 
interested in the suit oply in so fur as they 
had taken part of the l-anna share which 
the defendant Mudhoosoodan had covenanted 
to sell to the plaintiff. The plaintiff has got 
a decree, except us to the half annassold to 
defendants 2, 3, and 4, in respect of 
which the Lower Appellate Court’s decision 
is in these words:—“ As there'ls no valuable 
‘evidence to show that the purchaser defend- 
“ants had received due notice of the con- 
“tract and the breach thereof on the part of 
“the defendant, the purchase which is bond 
“fide cannot be set aside. There appears 
‘no reason, therefore, for interfering with 
“the decision of the first Court.” By these 
words we understund the Lower Appellate 
Court to find that, independently of the 
question of notice, there was uo fraud on the 
part of the purchaser defendants, and that in 
fact they had not received due, that is, formal, 
uotice of the contract, It would uot, however, 
be necessary to prove any formal or specific 
notice in ordef to vitiate the sale. It will be 
enough if they were aware of the contract 
between the plaintiff and their vendors. 
Jt seems there is evidence on the record on 
the plaintiff’s part to show that they had such 
knowledge. Whether such evidence is suffi- 
cient or notis a question for the Lower 
Appellate C8urt to decide. The case, there- 
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fore, must go back to the Lower Appellate 
Court in order that'aw issue may be framed 
and tried whether the defendants other than 
Mudhoosoodun had knowledgeof the contract 
entered into between the plaintiff and Mudhoo- 
soodun. If it be found that they had such 
knowledge, the plaintiff will be entitled to a 
decree, and those defendants will necessarily 
be required to sell or joiu in a sale to thee 
plaintiff. It avill be open to the parties to 
putin fresh evidence, as the issye was not 
raised in either of the Courts below. The 
costs will follow the resulf. 


The 22nd August 1878. 


e ; 
Present: 


‘@ 
The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Act VIII ( B.C.) of 1869 s. 30— Limiiation— 
Fraud. *° e 


Case No. 865 of 1878. 


Special Appeal from a decision passed by 
the Officiuting Judge of Dacca; dated 
the 24th January . 1873, affirming a 
decision of the Moonsiff of Bohur, dated 
the 80th September 1872. 


Radha Kishore Roy and others (Plaintiffs) 
Appellants, 


VETSUS 


Ameer Chunder Mookhoty and another 
(Defendants) Respondents. 


Baboos Doorga Mohun Doss and Kashee 
Kant Sen for Appellants, 


‘Baboos Romesh Chunder Mitter and Huree 
Mohun Chuckherbutty for Respondeuts. 


In a suit to contest an accovMt brought against a 
gomashtaunder Act VIII (B.C.) of 1869, the only ground 
on which plaintiff can claim an allowance of time be- 
yond the period of limitation provided in s. 80, is by 
showing that there is fraud in the case and that he 
came to the knowlgige of it within a year before the 
date of its action. 


Glover, J.—TueE only question in this 
special appeal is whether the Judge is right 
in deciding that the -plaintiff’s suit is barred 
by the special law of limitation laid down in 
Section 30 Ac? VII (B.C.) of 1869, or nor. 

The plaintiff is the zemindar, and the 
defendant is ov was a gomashta employed by 
him and his co-parcevers ; and in a suit 
brought against his gomashta by one of the 
co-shaiers is was decided that the defendant 
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should deliver accguuts, and he accordiugly 


of the judgment of the Court which*gurned 
did deliver an accoung of the Lith of March 


on other points. 


1871. The plaintiff's appeal must be dismissed 
The present suit was brought on the 25th ; with costs. ° 
of April 1872, some days beyond the one Mitter, J—I coucur in dismissing this 


year which the law allotvs, on the allegation | appeal. 

that certain ‘items entered in the defendant’s 

accounts under the head of expenditure were 

improper, aud ought not to be allowed, The 25th August 1873. 
elhe plaintiff says that itewas necessary 

for him tp get copies of the accounts before 

he could examine into their correctness, and | The Hon’ble Sir Richard Couch, Kt., Chief 

, that he did not “get those copies until the Justice, and the IL wble Louis S. Jackson 
25th of April 1871 ; that on the 10th of and Dwarkanath Mitter, Judges. 

May he finished his examination of the ak 

accounts, and then for the first time dis- Mortgage—Redemption— Recompense — Interest 

covered certain defalegtions. He contends —Kegulation I of 1798. 

that he can count his time from that date, Case No. 200 of 1872. 

viz., from the 10th of May 1871. 

It seems to us that the only way in which | Regular Appeal from a decision passed by 
the plaintiff could claim any sucb allowance | ‘he First Subordinate Judge of 24- 
is by showing, ys provided by the latter part | Pergunnahs, dated the 29th June 1872. 
of Section 8, that there was fraud in the 
ease, and that he had only come to the 


Present: 


Burno Moyee Dossee (Plaintif) Appellant, 


knowledge of the fraud on the 10th May Darena 
1871. i 

But in the present case there is no allega- | Bencde Mohinee Chowdhrain (Defendant) 
tion of fraud anywhere. The plaintiff says Respondent. 


that he did not agree to the account rendered Messrs. J. T. Woodroffe and R. T. Allan 


' by the defendant, and that certain sums were 
entered as expended which ought not to have ante BUDDO A shoorasi Shur OT A BRENNI: 


been spent. Butthisisa very different thing | Baboos Hem Chunder Banerjee, Nilmadhub 
from alleging fraud. Then it is said why Bose, und Jadub Chunder Seal fer 


should the plaintiff be considered to have Respondent. 
brought this suit under Act VIII (B.C.) of 
1869, and not under the ordinary Jaw appli- | Where the contract between a mortgagor and a mort- 


cable to civil suits. The noswer to this ; 6S Polied date, and for the payment in the menn- 
is that, where the law lays down a special | time of interest thereon, the mortgagor cannot have 
procedure in certain’ kinds of cases, such a partial redemption of the property unler Regulation I 
euses must be governéd by that procedure, | of 1798 which was not intended (58) to alter tho forms 
The only law by which a suit against an | regards illegal interest. Should the mortgagee consent 
agent for accounts such as the plaintiff seeks | to allow the principal sum, or part of it, to be paid off 


for in this case is the Rent Law of 1869, and ae ine eas dee camar et ape tatiana 
the plaintif was therefore bound to briug | of such redemption. 
his suit under that law. . 

We have been referred to the case of Couch, C.J.—THE suit Ware. brought by 
Chowdhry Chutierpaul Singh v. Fouzdar | the plaintiff as executrix of Kisino Kishore 
Roy, reported in Marshall, page 405, but | Ghose for the possession of certuin edtates 
we find that that case was different from the'| described in tbe plaing and mortgaged to him 
present. There the learned Judges laid with other estntes by the defendant on the, 
` down that where a dismissed agent rendered | 29:h of September 1860 for Rs. 95,000. 
au account showing a balance due to the | Theeplaint stated that certainsportions of the 
landlord, a suit might be maintained against | properties were sold nnd thereby a portion of 
him uotwiihstanding the laje of more than the debt was liquidated, and the remaining 
a year from his dismissal, because a cause of | debt not having been paid in due time, 1ro- 
action arose out of the admitted balance of | ceedings were taken under Regulation XVII 
account. Now in this case there was no|of 1806 in the Judge’s Court of 24-Per- 
such balance. Moreover, the words relied | gunnahs, and as regards the estates situate 
upon were obiter dicta, and formed no part iin the District of Jessore iw the Judge's 
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Courg’of Jessore; and the mortgaged pro- 
perties mentionéd in the schedule to the 
plaint were foreclosed on the 18th of Muy 
1868. ° The plaint was filed on the 4th of 
April 1871, and it was ordered that a refer- 
ence should be made to this Court uuder 
Section 11 of Act VIII of 1859. 

Ou the 20th of May 1871, the Subordinate 
Judge, after hearing the vekeels of both 
parties, framed the following issue :— 

“ First—Has the whole amount covered 
“ Dy the deed of conditional sale been paid up 
“by the defendant; if so, can the plaintiff’s 
* suit for the possession of this property go 
“on ?” and— 

Ordered that the 7th of August next 
should be fixed for the determination of the 
case on its merits; both the parties should 
appear ou that date with their witnesses, and 
the defendant should file within one month 
her proofs and a statement showing payments 
made by her, 

On the 17th of June the defendant filed 
a written statement. This, instead of being 
only a statement of payments made by her, 
raised two new questions. It alleged that 
the notice of foreclosure was not served 
upon the defendant, and she was not aware 
of it; and that she entered into no contract 
with the plaintiff’s liusband, nor was there 
any to the effect that she would pay com- 
pound interest. The proviso in the mort- 
gage deed is— 

‘“ Provided always and it is hereby agreed 
“and declared between and by the said 
“ parties hereto of the first and second parts 
“and the true intent and meaning of them 
“and of these presents is that if the said 
“Sreemutty Binode Mohinee Chowdbrain, 
“her heirs, executors, administrators, and 
“representatives do and shall well and truly 
“pay or cause to be paid unto the said 
“ Kistno Kishore Ghose, his heirs, executors, 
“representatives, administrators, or assigns 
“the full sum of Company’s Rupees ninety- 
“five thousand on the 29th day of Septem- 
“ber, which will be in the year of Christ 
“one thousand eight hundred and sixty-two, 
“and in the meantime shall pay interest 
** thereon at the rate @f 15 per cnt. per 
“annum half-yearly; that is to say, on the 
29th day of March ennd’ 29th day of 
“ September in each and every successive 
“ year, the first payment to be made on the 
“29th day of March one thousand eight 
“hundred and sixty-one, nmd in ease of 
“default in payment of such interest on the 
 duys hereinafter specified shall pay interest 


“ at thd like iaie upon the amount of such | 
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“iuterest from the day is falls due to the 
“day of payment, andeall such other sum or 
‘sums of money as the said Kistno Kishore 
“ Ghose, his heirs, executors, administrators, 
‘representatives, or assigns, shall or may 
“choose to pay, layout, or expend for or on 
“account of the sai@ Sreemutty Benode 
“ Mohinee Chowdhrain in payment or satis- 
“fuction of the Government revenue of the 
“said talooks, gemindaries, mouzahs, lande, 
“and premises hereby conveyed, gr of any 
“or either of them, or any part thereof, in 
“case of neglect or default in payment 
“thereof by the said Sreemutty Benode 
* Mohinee Chowdhrain, her heirs, executors, 
“administrators, and representatives to the 
“Collector or others authorized officer of 
“ Government on the days and times whe 

“such revenue shall become due and payable, 
“together with interest thereon at 15 per 
“cent. per annum from the respective dates 
“of advancing the same t@the day of pay- 
“ment, and shall produce and*show to the 
“said Kistno Kishore Ghose dakhillas or 
“ other receipts and discharges for the same, 
“and shall also pay all costs and charges 
“attendant upon the preparation and 
“registration of these, presents and of 
“all their collateral securities, and all other 
“costs and charges of the said Kistno 
“Kishore Ghose as beiween attorneys and 
“client without any deduction, defalcation, 
“or abatement whatsoever, then the snid 
“ Kistno Kishore Ghose, his heirs, representa- 
“tives, und assigns, shall and will at any time 
‘thereafter upon the request and at the costs 
“and charges of the said Sreemutty Benode 
“ Mohinee Chowdhrain, her heirs, executors, 
“administrators, representatives, or assigns, 
‘“re-couvey the said talooks, zemindaries, 
“ mouguhs, lands, hereditaments, and premises 
“ hereinbefore described, and hereby granted 
“and released or expressed and intended so 
“to be unto the said Sreemutty Benode 
“ Mohinee Chowdhrain, her heirs, representa- 
“ tives, or assigus, gr as she or they shall order 
“or direct free fpom all incumbrances what- 
“ever made, dene, or committed by the said 
“ Kistno Kishore Ghose, his heirs, representa- 
“tives, executors, administrators, or assigus, 

“or any of them.” 


Ou the-20th of July the plaintiff filed s 
petition denying what was alleged in the 
defendant's written statement, and on the 7th 
of August the following further issue was 
framed :— 


“ Second.—Whether the notice of fore- 
closure has legally been served ?” 
* 


** 
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On the 10th of August there were the 
following proceedings#— 

It is said that on that day before the 
commencement of the proceedings the defend- 
ant’s pleader, Baboo Nilmadhub Bose, said 
that it cannot be urged that the defendant 
has clearly admitted the plaintiff’s alleged 
mortgage. This objection was not brought 
*at the time of the settlement of the issues. 
TRe mortgage deed does not ‘ppear to have 
been cleanly -ailmitted in the statement filed 
by the defendant, by order of this Court 
after the settlement of the issnes; that 
matter has been vaguely stated, The Court, 
therefore, thinks it proper to examine the 
vukeel Baboo on the subject of the mortgnge. 
Question —~Does the defendant admit the 
'Wwertgage deed which has beea filed by the 
plaintiff, and on the ground of which this suit 
has been brought as a genuine document ? 

-The defendant’s pleader in answer said— 
J am not in a position to give any answer on 
, this point. Dofendan’s karpurdaz, Pun- 
chanun Banerjee, who is present before 
the Court and acquainted with the subject 
matter, can say it. His deposition may be 
taken. 

Ordered, that theedefendant’s karpurdnz, 
Punchanun Banerjee, who is acquainted with 
the facts of the case, be called to give his 
deposition. 

And there is the examination of Puncha- 
nuo Banerjee, who said, after stating that he 
was the son of Rum Chunder Banerjee, and 
tliat his age was 47 or 48 years, “I am 
defendant’s am-mookhtar, I know all the 
facts of this case.” 

Being interrogated said—‘' As the mort- 
“ vage deed marked A. on the ground of 
“which this suit has been brought, is in 
“ English, I cannot say whether my principal 
“admits it or not. As I held no conversation 
“with my principal, I cannot say whether 
“she admits it or not. As I do not know 
“ English, I cannot sry whether that docu- 
“ment is genuine or not.” 

And the Subordinate Judge observes very 
truly—“ Thus much time is uselessly lost in 
“ taking down theexaminationsand statements 
.“ of the pleaders and the am-mookhtar, and 
“nothing in fact is done. The defence in 
& the case has been put forward, and yet the 
“vakeel does uot know anything about the 
‘mortgage deed on which the claim is 
“ founded, which is a matter of great regret ; 
“he should be shameful of this. The person 
“whom he brings before the Court as one 
“who is acqyainted with that snbject 
“ appears to have not been acquainted with 
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“if, This act cannot be considered prdger on 
“his part. It is the duty of the pleaders to 
“nequaint themselves with the material facts 
“of the ease from their clients ; in this ease 
“no attempt was made to know the same: 
“this cannot be said to be anything but the 
“fuult of the plender. Under the above 
“ circumstances, I think a further issue onght 
“to be framed in this case, namely, whe- 
“ther the mortgage deed filed by the 
t“ plaintiff is a genuine document ?” 

Very little regard appears to have been 
paid to the provisions of Act VIII of 1859, 
On the 29th of June 1872, the Subordianre 
Judge pronounced his decision. In that he 
snid that-the following points arose for 
decision in the case, namely :— 

l. “ Whether the notice of foreclosure 
“was served on the defendant or not? 

2. “Whether the sum of Rs. 9,170, 
“out of the payment made on the 9th Octo- 
“ber 1863, was credited on the account of 
“the defendant’s husband with the consent 
“and permission of the defendant ? 

3. “Whether the plaintiff's husband. 
“directed for the purchase of the dur-putnee 
“mehal, and whether the Rs. 8,00 for which 
“it was purchased should not be credited 
‘in the mortgage account ? 

4. “Whether the stipulations regarding 
“the payment of compound interests aod 
“compense interest, as contained in the 
© mortgage deed, were made with the 
“kuowledge and consent of the defendant ; 
“if not, can the deed be binding on her ? 

5. “ Whether any or what sum remained 
“due upon the mortgage prior to foreclosure, 
“ which could entitle the plaintiff to seek for 
“possession of the mortgaged estates upon 
“ declaration of her absolute title thereto ?” 

Having found that the service of the 
notice of foreclosure had been proved, he 
cume to the merits, 

The first question was whether a sum of 
Rs. 51,000 paid on the 9th of October 1863 
was paid entirely on account of the mortgage, 
or Rs. 9,170, part of it, was paid on a 
different acconnt. Upon this he decided 
that the Rs. 9,170 shéuld be credited to the 
mortgage account. e 

The next, question was as to asum of 
Rs. 8,000 which he decided*esuld not be 
credited in the mortgage account. He then 
said]—< ] now proceed to consider the princi- 
“pal point raised in the case, namely, as to 
“whether the stipulations regarding com- 
“pound interest and recompense interest 
“contained in the mortgage geed will be 
“binding on the defendant. The deed itself 
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e i 
“wag put in question by the defendact’s 
“ nleader, but its exeeution by the defendant 
“has been satisfactorily proved, nnd its 
“idenfity established by the admission of 
“her own husband in this case. The ques- 
“tion remains whether the defendant was 
“ aware of, and agreed to the said stipulations 
“contained in the deed. She says stipu- 
“ations were made by her, and that the 
“only understanding was that the debt 
“ would carry simple interest at 15 per cent. 
“per annum. The deed was drawn up 
“in English at an attorney’s office, and 
“ the executant was a Hindoo ,purdanashin 
“ woman. Her husband, Prosonno Coomar 
“Pal Chowdhry, was present at the time, 
“ond she acted with his advice; but 
& Prosonno Coomar also was ignorant of the 
“ English language, It therefore lies on the 
“ plaintiff to show that the deed was properly 
“explained to the defendant, and that she 
“ siyned it with full knowledge of its condi- 
“tions. Considering all the evidence and 
“the circumstances of the case, I am clearly 
“ of opinion that these covenants in the ded 
“ regarding interest were not agreed to -by 
e the mortgagor, nor were they inserted in 
“it with her knowledge or permission. 
“ Sach covenants, therefore, cannot, be equit- 
“ ably binding on her, and I hold it to be so 
“in this case. 
“Tt is doubtful whether a stipulation 
t regarding compound interest in a deed of 
‘“‘ conditional sale is not against the spirit of 
“the mofussil mortgage law; but I am 
“ clearly of opinion that a stipulation regard- 
“ing recompense interest of the nature 
“ involved in this case is clearly against such 
“law. The recompense interest clause runs 
“thus:—The mortgagee shall consent to 
“such sale or putnee grant nnd shall receive 
“the consideration money thereof and 
“ apply the same in payment of the residue 
“interest then due upon such amount up to 
“the day of payment, and also additional 
“ interest thereon at the rate aforesaid for the 
“ period of six months thén to come as a 
“ recompense to the said mortgagee, his heirs, 
. ‘executors or assigns, and shall npply the 
“ balance of the said cchsideration money in 
“part or full, (as the case may be), pay- 
“ ment and satisfaction ‘of the amount then 
“remaining due upon these ‘ presents,’ From 
“this it is clear that the additional interest 
“upon the principal then remaining due 
i for a period of six months to come, was to 
“be paid as a recompense to the morfgagee 
“ for receivigg part payment of the debt 


“prior to the date fixed iu the deed for , stood to 
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* re-payment, namely, the 29th September 
“1862. Iam of opitlion that the mortgagee 
“ ig bound by law to receive part payment 
“ of the debt before it falls due. Regulation 
“I of 1798 expressly provides that the 
* borrower who may be desirous to redeem 
his land by payment of the money lent . 
“upon it with any interest due thereupon 
“within the stipulated period is at libert. 

* on or before*the date stipulated either” to 
‘tender and pay to the lender tlee amount 
“ due to him, or to deposithe same in Cours, 
“ &e The stipulation regarding recom- 
“ pense interest is therefore most absurd and 
“ unreasonable. Jf the lender was bound to 
“ veceive such money by law, he could not 
“be entitled to a reéompense for receiving it 
“under a stipulation in the deed.” 'e 

According to this view of the case the 
entire debt was satisfied before the foreclosure 
and he therefore dismissed the suit. 

The plaintiff has appeale@, nnd the defend- 
ant has objected to the finding that the. 
notices of foreclosure were duly served. 

There are therefore three questions to be 
determined :— _ . 

i. Were the notices duly served? - 

2. Was the mortgage deed explained to 
the defendant? 

3. Is the whole sum of Rs 51,000 to be 
credited in the mortgage account ?- E 

Upon the first we see no reason for 
thinking that the decision of the Subordinate 
Judge is wrong. The witnesses if believed 
prove the service. It was not at first denied. 
The defendant in her written statement says 
she was not aware of the notice, but she has 
not been examined as a witness to prove this; 
and her husband, Prosonno Ceomar Pal 
Chowdhry, who has been examined, does net 
say that he did not know of the notices 
being served. 

The second is the maig question in the 
suit. Mr Allan, formerly an attorney of the 
Supreme Court, dnd now a pleader of the 
High Court, says @hat in September 1860 he 
was a partner ie the firm of Messrs. Allan 
Judge aud Banerjee; was entrasted by Kistno 
Kishore Ghose to prepare a deed of mortgage 
from the defendant to him for Rs. 95,000.. 
He accordingly prepared a deed, which was 
encrossed, and on the 29th of Septembér 
1860 he, accompanied by his then partner, 
Grish Chunder Banerjee, proceeded to the 
house of the defendant for the purpose of 
obiaining her siguature to the deed. The 
lady having beeu identified to him by 
Prosonno Coomar Pal Chewdhry, under- 
be her husband, | pat . her 


~ 


the, 


"explained that document to me, 
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mark on the deęd, and to the best of 
his recollection put her’ seal at the same 
time.” Mr. Allan said that Grish Chunder 
Banerjee explained the contents of the 
deed to the defendant; but this was said 
ou looking at the deed *and not from any 
recollection of it. The deed appears to be 
executed by the defendant by her mark 


@2nd to have a seal, aud besides the attesta- 


tien of the execution there,is “explained 
by the, Grish Chunder Banerjee.” Joykisto 
Gungopadhya, an attorney of this Court, 
and at that timé a clerk to the firm of 
Allan Judge and Banerjee, said he attested 
the deed (he signed as Joykishen Gangooly) 
that Ptrosonno Coomar Pal Chowdhry 
identified his wife sg the time, and he 
recollected that Grish Baboo, the attorney, 
&plained thé contents of that deed to the 
wife of Prosonno Baboo. He did vot recollect 
in what manner “Grish Baboo” explained 
it or what explanation he gave. Grish 
Chunder Bawerjee died in 1868, and the 


` plaintiff could give no more direct evidence 


of the deed having been explained. The 
defendant, as I have said, has not given 
evidence. There is no exeuse for her 
not having done so, She presented a peti- 
tion to be examined by commission which 
was afterwards withdrawn, and we are 
without any account from her of what she 
was told about the deed before she exe- 
cuted it. | 

Prosonno Coomar said—“I became a 
“subscribing wituess of that document, and 
“ Bungshee Buddun Mitter became a subscrib- 
“ing witness. J do not recollect who else 
“became a subscribing witness. I do not 
“recollect whether I identified my wife, or 
“whether she was identified by any one 
“else. The said document was written in 


“the English language. The attorney, Grish 


‘“ Chunder Banerjee, explained the contents 
“of the same to tmy wife. I was present at 
“that time. Ido not recollect whether he 
“read the document and explained the mean- 
“ing of it. He explained it for ten or 
“fifteen minutes. l did $r see that docu- 
‘“ ment before that, nor was it explained to 
“me. I do not know English, No one 
The said 
‘“¢Grish Baboo was my solicitor for prepar- 
“ing aud explaining the said deed, F 
“entrusted him with the cse of preparing 
“that deed. After preparing the said deed, 
“he did not explain it to me, neither did I 
‘wish him to explain it. I had confidence 
“in Grish Baboo, the attorney, therefore I did 
“not take the þains of having it explained. 
p 
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“No such term was written in tle mort- @ 


“gage deed with my kuowledge that" after 
‘first deducting the amount of interest, 
“which was become due, from the mount 
“that would be received, Kristno. Kishore 
“ Baboo would get six months’ future interest 
“on the remaining amount as damage. To 
“my knowledge no such term was explained 
“by Grish Baboo, ihe attorney, to Benode 
“ Mohinee at the time the deed was executed. 
“To my knowledge the term of getting 
“interest upon the amount of interest was 
“not written in the deed, and the attorney, 
“ Grish Baboo, did not explain any such term 
“to my wife” 

The meaning of this is that the attorney, 
who is now dead, abused the confidence 
which was placed in him, and concealed from 
the witness and his wife the clause in the 
deed about the due payment of the interest. 
An application was made to us on behalf of 
the appellant to receive some further evidence 
on this matter, which it was said had been 
discovered after the appeal was filed in this 
Court. We were uot satisfied that the 
plaintiff might not by the use of reasonable 
diligence have known the existence of this 
evidence before, but we thought that as there 
was a serjous imputation agaiust the attorney, 
and the issue whether the mortgage deed 
was a genuine document did uot distinetly 
raise the question whether it was explained 
to the defendant, that question being firss 
distinctly raised in the judgment of the 
Lower Court, we ought to receive any evi- 
deuce that was offered which might help us 
to come to a satisfactory conclusion upon it. 

A witness was called for the appellant, 
who said—* My name is Johaunes Catchick 
“ Michael. Iam the managing clerk of Mr. 
“ Watch, one of the attorneys of this Court, 
“I was also the managing clerk of Messrs. 
“Hatch and Stewart. Messrs. Hatch and 
‘Stewart did act as attorneys of the late 
“ Baboo Rama Prosad Roy. Iwas acquuinted 
“with the late Baboo Kistno Kishore 
“ Ghose, I knew Baboos Bungshee Buddun 
s Mitter aud Prosonno Coomar Pal Chow- 
‘“dhry. When I wag the managing clerk 
“of Messrs. Hatch, and Stewart, I did 
“receive instructions relative to a deed of 
 re-eonveyance fron, Prosonno Coomar Pal 
“Chowdhry and Bungshee Buddun Mitter. 
“I did in consequence of such instructions 
“prepare a deed of re-conveyance from 
“ Baboo Kistno Kishore to Benode Mohiuee. 
“The deed was afterwards executed. I am 
“still the managing clerk of the firm of 
“ Mr. Hatch. I produce the se ne-con- 
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“ veyance on behalf of Baboo Peary Mohun 
“Roy, one of the sons of the late Baboo 
“ Rama Prosad Roy.” [Witness here pro- 
duces the deed dated the 9th October 1863]. 
Witness-then looks at the end of the deed 
referred to and says:—‘ This deed was 
“signed by Baboo Kistno Kishore Ghose in 
“my presence. The witnesses are Gungo 
“ Narayan Sandyal and Prosonno Coomar 
* Pal Chowdhry. JI cannot read Bengalee. 
“Their signatures are in Bengalee, but I 
& remember both Prosonno Coomar and 
‘Gunga Narayan having signed the deed 
“in my presence (B). This deed purports 
“to be from Baboo Kistno Kihore Ghose 
“to Benode Mohinee Chowdhrain. I had 
“no interview with the lady. I received 
“my instructions from Bungshee Buddun 
“ Mitter and Prosenno Coomar Pal Chow- 
‘‘dhry. At the time they gave me instruc- 
‘tions they said it was on behalf of Benode 
‘‘ Mohinee, the wife of Prosonno Coomar Pal 
“ Chowdhry. I must have got the figures 
“from Bungshee Buddun Mitter. He was 
“ the party who gave all informations. After 
“the deed was executed by Baboo Kistno 
“Kishore Ghose my recollection is that I 
“brought it to my office as forming part of 
“ the title-deeds of the Roys., I did cause a 
“draft of the deed to be prepared. Bungshee 
“ Buddun Mitter took the draft. I remember 
“it well. He took it to have it read by 
“ Baboo Kistno Kishore Ghose. This was 
“what was stated to me at the time. 
“ Bungshee Buddun and Prosonno Coomar 
“Pal Chowdhry came together and took it 
“away. After it was returned by them it 
“ was engrossed and executed.” 

The vakeel for the respondent declined to 
cross-examine, 

In answer to a question by the Court 
he said :— The figures I alluded to above 
“ were read out by Bungshee Buddun Mitter 
‘“‘in the presence of Prosonno Coomar Pal 
‘ Chowdhry from a Bengalee paper.” 

The deed which the witness spoke of and 
which he produced shows ghat, at the time of 
its execution, October 1863, there remained 
due on the mortgage Rs. 55,000 for principal, 
and Rs. 24,000 for interest, when according 
to the defendant’s account only Rs. 71,565 
were due. e This cenduct of Prosonno 
Coomar shows that he understood that com- 
pound interest was payable, and that his 
statement that no such term was written in the 


mortgage deed with his knowledge is false.’ 


Bungshee Buddun Mitter, who is said by 
him to have given instructions to the attorney 
aboutt the ‘conditions to. be written in the 
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document, said it was not settled in his 
presence that interéste would be paid on the 
amount of former interest. This may be 
true, and yet it may have been agreed to, as 
he said he did not know what passed between 
the day when Kistno’ Kishore Ghose promised 
to advance the money end the day when the 
deed was executed. There is much reason 
for thinking that the real mortgagor and 
owner of the property was Prosouno Coomar 
himself, and that he only used is wife’s 
name; and it would be sufficient if he knew 
the contents of the deed. But it is not 
necessary to treat the case in that way. If 
he kuew how the interest was agreed to be 
paid, the attorney could have no réason for 
concealing it from, the defendant; as 
Prosonno Coomar said he managed all the 
business relating to her properties, aud the 
attorney might fairly suppose that she had 
agreed to it. The deed now produced also 
shows that of the Rs. 51,0Q) paid on the 9th 
of October 1863, only Rs. 41,880 were appro- 
priated to the mortgage. 
to have allowed only this sum. The evidence 
of Prosonno Coomar upon this part of the 
case also is contradicted by the deed. As 
to what the Subordinatg Judge calls recom- 
pense interest, there is nothing unreasonable 


The Judge ought ` 


in the mortgagee stipulating that, if the . 


principal sum or part of it is paid off before 
the time fixed or without the requisite notice, 
six months’ interest on it shall be paid. 
The mortgagee, if there had been no agree- 
ment to do so, would not have been bound 
to allow the mortgage to be paid off wholly 
or in part within the two years by selling 
the property, and he was:entitled to make 
the payment of six months’ interest a condi- 
tion of his doing so. 

The Subordinate Judge appears to think 
that Regulation I of 1798 entitles the 
mortgagor at any time after the mortgage to 
tender the principal sum with interest up to 
that time, and fo have a redemption of the 
property. But the Regulation says (Section 
5) that it is not intended to alter the terms of 
a contract settled between the parties (illegal 
interest excepted), and the contract here was 
to pay the principal sum on the 29th of 


September 1862, and in the meantime to pay’ 


interest thereon. The mortgagor could not 
have a partial redemption of the property 
under the Regufation, and when the mortgagee 
was agreeing to that be had a right to stipu- 
late for the payment of the interest. 

The Subordinate Judge found that the 
whole debt with simple interest was repaid 
before the 18th May 1868, leaving a balance 
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of about Rs. 838 jn favor of the mortgagor. 
But if the compound dnferest is allowed, and 
the Rs. 8,170 are not brought into the 
mortgage account, there was a considerable 
bulance then due to the mortgagee. The 
mortgage was therefore uly foreclosed, and 
the plaintiff is entitled to possession of the 
properties. The decree of the Court below 
must be reversed, and the plaintiff must have 
aelecree for possession of the,estates claimed 
in the spit with mesne profits thereof from 
the 18th of May 1868, and costs of the suit 
including this appeal. 


The 25th Avgust 18738. 
a Present : 
The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


@ 
Decree of Ejectment-—Stay of Execution. 


Case No. 165 of 1878. 


Miscellaneous Appeal from an order 
passed by the Subordinate Judge of 
Patna, dated the 8th May 1873. 


Mahomed Hossein Khan and others 
(Decree-holders) Appellants, 


Versus 


Lootf Ali Khan (Judgment-debtor) 
Respondent. 


Jlr. R. E. Twidale and Moonshee Mahomed 
Yusoof for Appellants. 


Mr. C. Gregory and Moulvie Murhumut 
Hossein for Respoudent, 
è 


“The statement of a defendant that he has brought 
another suit for the purpose of getting his right to 
possession declared, is no reaso for staying execution 


of a decree for ejectment. _ 


Phear, J.—Iv does not appear to us that 
the Lower Court had jurisdiction to stay the 
execution in the way in which it has done. 
But even if it had jurisdiction we further 
think that its discretion was wrongly exer- 
cised. The decree which the Lower Court 
was called upon to execute was a decree of 
ejectment, and the ground upon which, that 
Court thinks it right to stay execution is the 
statement made by the defendant that he has 
brought another suit for the purpose of 

: ə 


e* 
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getting his right to possession declared. On e 
the face of the statement it is cleaf that 
the defendant’s right of suit was barred by 
the very decree which is sought to þe exe- 
cuted. It seems to us no reason+why the 
decree should not be executed as the judg- 
ment-creditor desires. 

We cannot help saying that there are 
many facts of this case which would afford 
good reason to justify extraordinary diligence 
at this stage of the suit on the part of the 
judgment-creditor to get possession of the 
property. 

We mist set aside the order of the Lower 
Court and direct the execution to issue. 

We allow two gold mohurs for costs. 


—_— 


The 25th August 1873. 





Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Limitation—Act VIII of 1859 s. 246. 


Case No. 1660 of 1872. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 10th 
June 1872, affirming a decision of the 
Moonsiff of Saseeram, dated the 26th 
February 1872. 


Kamessur Pershad (one of the Defendants) 
Appellant, 


Versus 


Kadir Khan (Plaintiff) and others (Defendants) 
Respondents. 


Baboos Chunder Madhub Ghose and Nil 
Madhub Sen for Appellant. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondents. 


Certain property having been mortgaged by BD to 
L, the mortgagee obtained a decree for its sale, had it sold 
in execution, and purchased it himself, subject to any 
right which certain parties (B and G) who had objected 
under Act VILL of 1859 s.°246, might be able to estab- 
lish. After this L sold tle property to plaintiff. who, now 
being able to get possession, brought a suit against 
defegdants in whose hands some or all of the properry 
seemed to be and who sèt up that tey had purchased it 
from B, G, and BD: 

Hern that the suit was not barred, because it had not 
been instituted within twelve months of tho date when 
the objections of B and G were allowed. 


Phear, J—In this case it appears that 
one Bhyro Dyal mortgaged certain property 
to Luchmun Singh and another, and the 
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* mortgage-debt not being re-paid, Luchmun 
Singl brought a suit to have the money 
realized by sale of the property. He obtain- 
ed a decree, and put up the right title 
and interest of Bhyro Dyal forsale. At the 
_sale he bought the property himself, and 
afterwards the present plaintiff bought it 
again from him. The plaintiffis not able to 
get possession of the property, which seems 
to have been, some or all of it, in the hands 
of Kamessur Pershad and others, who set 
up that they purchased it from Mussamut 
Bachee and Guneshee Singh, and also from 
Bhyro Dyal,—all these purchases bearing 
a date subsequent to the date of the mortgage 
made by Bhyro Dyal to Luchmun Singh. 
Both the Courts have come to the opinion 
upon the facts of the case as established by 
the evidence that the plaintiff's title is made 
out ;—in other words, that this property was 
the property of Bhyro Dyal; that it was 
mortgaged by him te Luchmun Singh ; that a 
decree for sale of this property was obtained 
by Luchmun Singh ; the sale had, a purchase 
made by Luchmun Singh himself; and then 
the sale by Luchmun Singh to the plaintiff, 
The principal defendants now on special 
appeal make two principal objections to the 
decision of the Court below; first, that when 
the property was attached in execution of 
the decree which Luchmun Singh obtained 
on the mortgnge bond, Mussamut Bachee 
and Guneshee Singh came in, and asserting 
that each of them had a 6 pie 12 krant 
share in the property, asked to have their 
respective shares excluded from the sale. 
And upon these objections the Court seems 
to have been of opinion that the allegation 
. was made out, and passed an order to the 
effect that their shares should not be sold. 


~ “The defendant now says, first, that the result 


of this is to keep out of the sale, at which 
Luchmun Singh himself purchased, the 6 
pie 12 krant belonging to each of these 
persons ; that consequently these shares 
at any rate of the property which was the 
subject of mortgage did not pass to Luchmun 
Singh, and consequently again did not pass to 
the ‘plaintiff, But it isalso quite clear to us, 
eindeed it is one of the pbjections raised by 
. the defendants pleader, that whatever was 
the order passed with regard to the exclusion 
of Mussamut Bachee and Guneshee Singh’s 
share in the property, the whole of the right 
title and. interest of Bhyro Dyal in the 
property was actually sold. The utmost 
therefore that could be the effect of this 
order excluding Mussamut Bachee and 
Gunestree Singh’s share from the sale, would 
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be that Luchmun Singh, the judgment- 
creditor, being himse@f the purchaser, and 
therefore in his position of judement-creditor 
necessarily privy to the proceedings which 
had taken place, took by his purchase Bhyro 
Dyal’s property subject to any right which 
Mussamut Bachee and Guneshee Singh might 
be able to establish against it. In short, that 


he bought what Bhyro Dyal had professed to œ 


mortgage to him with notice of the clam 
which these persons made. Now avhen we 
look into the evidence to see what claim has 
been made out on behalf of these persons, 
we find, according to the view taken by each 
of the Lower Courts, that they failed to 
establish auy right whatever, The first 
Court expressly finds that they made out no 
title, and the second Court confirms thg 
decree of the first Court. 
that, so far as this matter in contest is con- 
cerned, we cannot say here on special appeal 
that the decision of the Lowa Court is wrong. 
The plaintiff has made out a thle to all that 
Bhyro Dyal mortgaged subject to these 
persons’ rights; but these persons have 
established no rights. 

The second objection which has been put 
before us is that this suif,is barred, because-if 
wasnot in fact instituted within twelve months 
of the date when these objections of Mussamut 
Bachee and Guneshee Singh were allowed. 
It appears to us that this objection is put 
forward with some misapprehension of the real 
effect of Section 246. If in consequence of 
an objection made in pursuance of the provi- 
sions of that Sectidn, any property has been 
released from attachment, and has been in 


consequence saved from sale in execution of- 


the deeree, the decree-holder cannot after- 
wards bring a fresh suit for the purpose of 
following and recovering that excluded 
property except within the limited time of 
twelve months. In this case the plaintiffis not 
pursuing anything which he did not get by 
virtue of the sale.made to him in execution 
of his decree. He,is seeking to realize thas 
which he did get or obtain from his predeces- 
sors as a consequtnce of the sale held in 
execution of that decree. He bought the 
right title and interest of Bhyro Dyal, and 
itis that which he is seeking to recever. 
This is not.a proceeding brought to bring 
something within reach of process of execu- 
tion which was pteviously exempted from the 
operation of process of execution. There-, 
fore it appears to us that the second objec- 
tion also falls to the ground. 

Accordingly we dismiss thig appeal with 
costs, : 

e 


It thus appears ° 


<n 
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The 26th August 1873. 
oe 


Present: 

The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 
Execution—Limitation—Act VIII ( B.C.) of 

l 1869 s. 58. 


Case No. 154 of 1873. 


© s 

Miseellaneous Appeal from an order passed 
by the “Officiating Judge of Patna, dated 
the 1st March 1873, affirming an order 
of the Sudder Moonsiff of that district, 
dated the 20th July 1872. 


Lalla Ram Sahoy (Decree-holder) 
Appeltant, 
b versus 
Dodraj Mahto (Judgment-debtor) We- 
: spondent. 
° 


Babo@Bootdlh Sen Singh for Appellant. 


Baboo Anund Chunder Ghosal for 
Respondent. 


The holder of a rent decree having made application 
for attachment and sale wifhin three years from the ard 
September 1868, the date of decree, attachment was 
effected and an order passed fixing żist November 1871 
asthe date for sale. On consent of parties and part 
payment, postponement of sale was allowed for three 
mouths, After the lapse of this period the judgment- 
debtor delayed two months longer and then applied for 
bale. ‘I'he application was refused : 

Heup that the judgment of the Lower Court was 
right, proceedings having been barred by Act VIL (B, C.) 
oi 1869 s. 38. 

Quere,—Had the Court any power, on consent of 
parties or otherwise, to extend the period of time 
prescribed by the statute of limitation ? 


Phear, J—Txis was an application to the 
Moonsiff for an order for sale of certain pro- 
perty which had been attached in execution 
of a certain decree. The order, if made, 
would have been a process of execution. 

‘The cause of ñàciion upon which the suit 
was brought was non-payment of rent, and 
the judgment was for g sum less than 
Rs. 500. The date of the decree was the 
8rd September 1868, and the date of the 
application to the Moonsiff for this order of 
sale was 15th April 1872, so that an interval 
‘of mach more than three years had elapsed 
between these two dates. Under these cir- 
cumstances the Moonsiff held that Section 58 
Act VII (B.C.) of 1869 deprived him of 
the power of issuing the process which was 
asked for. The Section runs thus :— 

“ No process of execution of any descrip- 
“ tiou whatsoever shall be issued on a judg- 
“ment in any suit for any of the causes of 
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“action mentioned in Sections 27, 28,°29, or i 
“30 of this Act, after the lapse of three 
“yers from the date of such judgment, 
“ unless the judgment be for a sum exdeeding 
“Rs. 500, in whieh case the period within 
“which execution may be had shall be 
“regulated by the general rules in force in 
“respect to the period allowed for the execu- 
“tion of decrees of the Court.” 

Jt is plain that under the circumstances of 
this case the prohibitory part of that Section 
operated. And if the words “shall be 
issued” gre construed in the ordinary sense, 
they would po doubt have the effect which 
the Moorsiff has attributed to them. 

Some elasticity, however, has been given 
to these words by a coustruction put upon 
them in a Full Bench decision which is 
reported in the XIII Weekly Reporter, Full 
Bench Rulings, page 4. And it is contended 
before us by the present appellant, the judg- 
ment-creditor, that the circumstances of the 
case are such as to bring it within the scope 
of the Full Bench decision. 

It appears that the present appellant 
applied for attachment and sale on the 3rd 
May 1871, thatis, at a time which was within 
the period of three years reckoning from the 
date of the decree. ‘The attuckment was 
effected aud an order for sale was made upon 
this application ; the sale was to take placo 
on the Zlst November 1871. But before the 
sale actually took place, namely, on the 18th 
November 1871, the judgment-debtor put in 
a petition for postponement; and by consent 
of parties, and upon a part payment of 
Rs. 18 being made, postponement of' the sale, 
or at any rate time, was allowed for a period 
of three mouths. ‘This period elapsed in 
February ; but the judgment-creditor did not 
then make application to the Court, or do 
any thing to put the Court in motion. He 
waited uutil April, andon 15th April 1872 
he made an application for sale, which was 
refused by the Moonsiff on the ground before 
mentioned, 

The Lower Appellate Court upon appeal 
against this order of refusal upheld the 
Moonsifi’s decision, *aud accordingly this. 
special appeal has beer presented to this Court. 

These are the circumstances of the case 
before us. Now if the case wherein the 
Full Bench decision was given, an application 
for the attachment and sale of the property 
appears to have been made in due time; 
the property was attached at ovce. Thus 
far that case resembles the present one. But 
from the date when the property avas attached 
until the Lith January 1869, the execution 


te 
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proceddings in the Revenue Court were 
stayed by several orders made by the Court 
of the Sudder Ameen of the 24-Pergunnahs. 
As soen as those orders staying proceedings 
ceased të be operative, the judgment-creditor 
obtained an order for the sule of the property. 
And it was that order for sale of which the 
High Court was called upon to decide the 
validity. The matter came first before a 
Division Bench, and it was referred by the 
Division Bench to a Full Bench. The Full 
Bench by a majority of voices decided that 
on the facts which I have just now recited, 
the order of the Collector for sale of the 
property, though made after the period of 
three years had elapsed, was a valid order ; 
and the Court discharged the rule which the 
.judgment-debtor had obtained calling upon 
the judgment-creditor to show cause why 
that order for sale should not be set aside. It 
is perhaps worthy of remark that of the six 
Judges who heard that case, first in the 
Division Bench, then afterwards in the Full 
Bench, three were of opinion that the issuing 
of the process by the Collector was barred, 
and three were of opinion that it was not. 
So that although there was a majority in the 
Full .Bench who thought the order ought 
to be upheld, there was an equality of voices 
between the two sides on the whole consider- 
ation of the case. And the Judges who sat 
on the Full Bench and constituted the 
majority do not agree in giving any definite 
explanation of the meaning which should be 
attached to the word “issue.” They con- 
curred in thinking that such a meaning ought 
to be given to it as would enable the order 
of the Collector to be validly issued ; and 
upon that narrow ground they concurred in 
discharging the rule. 

The Chief Justice in the course of his 
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“in the case of Heera Isall Seal v. Poran 
“ Motteah (VI Week#y Reporter, Act X, 
“page 84); and that the words should be 
“ construed as meaning that execution shall 
“not issue unless a proper application for 
“ execution has beefi made within three years 
“from the date of thejudgment.” 

And Mr. Justice Glover said :—“ All that 


the decree-holder was by law bound to dow 


“was to apply for execution within three 
“years : indeed that was all that,he could 
“do. Everything else was in the hands of 
“the Court, and if the Court delayed the 
“ subsequent attachment for reasons of its own, 
“the decree-holder ought not to be made 
** responsible,” 
And in this passage, I think we have the 
clue to the interpretation which the majority 
of the Judges of the Full Bench desired to 
put upon the words of the Section. If the 


application for attachment and sale was made . 


by the judgment-creditor within due time, 
and so far as he was concerrfed osecuted 


with diligence and without delay, the Court ` 


appeared to think that the issuing of the 
process or warrant for sale ought to be con- 
sidered as taking place on the date when the 
application was made ; ghat if in short, there 
was nothing in the shape of delay on the 
part of the judgment-creditor,—if such delay 
as occurred was the fault or the act of the 
Court alone,—then the issuing of the process 
ought to be treated as-a compliance with, a 
part and parcel of the application for it, i.e. 
ought to be treated as the immediate conse- 
quence of the application. This appears to 


me to be the view which was taken by the. 


Chief Justice when he said:—“I should 
“interpret it to mean sued out or applied 
*¢ for with success,” 

Now giving this meaning or construction 


judgment said :—“ In my opinion the word | to the word “issue” as used in the Séction, it 


« < issue’ should not have a strict literal inter- 
“pretation put upon it. I should rather 
“interpret it to mean sued out or applied 


seems to me clear that in the case which is 
before us we could not bring the order for sale, 
if the order had heen made on the 15th April 


& for with success, that is, that no application | 1872, within three years. The proceedings 


<t for a process of execution shall be success- 
‘ful unless the application for it is made, 
t or it is sued out, within a fixed time.” 

Mr. Justice Macpherson says that he 
concurs “in the answer which it is proposed 


“question referred for decision: but it is 


Hottie 


were no doubt perfectly regular and unbroken 
from the time when the application was made 
in May 1871 up to November ; and if the sale 
had taken place on the 21st November as it 


was at first upon this application, or in pur- ` 
“by the learn8d Chief Justice to give to the | suance of this application, ordered that it 


should take place, then probably there 


“impossible for me to say that I have not j would have octurred nothing which could 


‘entertained considerable doubts upon the 
“point.” Lastly, he says:—‘I think the 
“ language of the Section will bear the more 
“reasonable, construction put upon it by the 
“Chief Justice and Mr, Justice Markby 


have been reckoned as an infringement of the 
terms of Section 58. But in November the 
patties stayed the proceedings by consent. 
Ido not wyself think that such a stay of 
proceedings"by consent would be a continuous 
ü 


é 
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prosecution of them by the judgment-creditor 
within that which I teké to be the principle 
upon which the High Court acted in the 
Full Bench decision. Possibly, however, the 
judgment-debtor might, so long as the 
conseut stay of proceedis¢s lasted, be estop- 
ped from asserting the contrary, though as 
to this I desire to express no judicial opinion, 
@ because I think it is a grave matter of doubt 
whether in any case partiesycan by consent 
get themselves free from, or remove the case 


~, out of, the operation of the statute of limit- 


ation, At auy råte, however this may be, 
the consent stay of proceedings certainly 
came to an end in February, and tie appli- 
. cation was made in April There was no 
foundation either in the shape of an estoppel 
or in anything which could be brought 
Within the principle of the Full Bench 
decision for sayivg that the date of that 
application must be referred. to the date of 
the original application for attachment aud 
sale which was made in May 1871, I 
’ therefore think upon the whole, that the 
Lower Courts were quite right in holding that 
the process which was applied for by the 
judgmeut-creditor in April 1872 was barred 
from being issued by the effect of Section 
58 of Act VIII (B. 8.) of 1869, and therefore 
I think that this appeal should be dismissed 
with costs. 

Morris, J-—The rule laid down by the 
Full Bench as the interpretation to be given 
to Section 58 of Act VIII (B.C) of 1869, 
which corresponds with a Section of Act 
X of 1859, is that no application for a process 
of execution shail be successful unless the 
application for it is made, or it is sued out 
within a fixed time, that is, within three 
years from the date of judgment. In the 
present case, the application for an order of 
sale ‘of the property under attachment bears 


date the 16th April 1872, or upwards of |’ 


three years and stven mouths from the date 
of judgment, The only qpestion, therefore, 
for consideration is whether this application 
must be treated as a separate application, or as 
being to all intents and purposes identical 
with the original application for attachment 
and sale by the judgment-creditor on the 8rd 
" May 1871, which was admittedly within time. 
Strictly speaking, the action proper of the 
Court on the application of the 3rd May eau- 
not be said to carry the application further 
than the 21st November following, on which 
date the property which had already been 
attached was ordered to be sold. But on 
that date a private arrangement between 
the judgment-creditor and judement-debtor 
æ 
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me _ ae 


to which the Court was asked to give its 
concurrence, and did give its concurrence, 
postponed the sale to the 24th February 
1872. : . 

As already pointed out by my learned 
brother, it is extremely doubtful whether upon 


‘consent of parties or otherwise the Court 


has any power to do this, because by so doing 
it took place upon itself to extend the period 
of time prescribed by the law of limitation. 
But apart from this, when the suspended 
proceedings were not revived and the sale 
did not take place on the 24th February 
1872, it is clear that the application. for sale 
made on thé 15th April following involved 
the issue of a fresh process for execution, inas- 
much as no notification having been made 
that the sale would take place on that 
date, it was incumbent on the Court to issue 
a proclamation specifying auew the time 
and place, &e., of sale in execution of the 
decree. It appears to me, therefore, that this 
application of April 15th, 1872, must be 
treated as a distinct application calling for 
the issue of a fresh process of execution. 
In this view, the judgment of the Lower 
Appellate Court, holding it to be beyond 
time and execution proceedings to be barred, 
was right and must be affirmed. 


The 27th August 1873. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis S. Jackson 
and Dwarkanath Mitter, Judges. 

Execution-sale—Bidder and Principal— 
Act VILI of 1859 s. 254. 
Case No. 1 of 1873. 


Appeal under Section 15 of the Letters 
Patent against the judgment of the 
Hon'ble Justices J. B. Phear and W. 
Ainslie, dated the 19th May 1878, in 
Miscellaneous Appeal, No. 53 of 1878,* 
the said Judges having been equally 
divided in opingon. l 

Baboo Huree Ram and another (Decreo- 

holders) Appellants, 


& 
DETSUS 


Hur Pershad Sigeh (Oppesite Party) 
Respondent. 


Baboo Ashootosh Dhur for Appellants. 
No one for Respondent, 





Herp (confirming the judgment of Phear, J.,) that 
the party purchasing at an execution sale under the 





* Ante, pe 80. ~ : 


~~ 


y 
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e Civil Procedure Code, in the character of an agent, 


cannot™e made liable as a principal: and a proceeding 
upon the contract under s, 254 in such a case must be 
taken against the principal. 


Couch, C.J —We think the decision of 
Mr. Justice Phear is correct. Hur Pershad 
was known to be a mookhtear at the time he 
was bidding and whether at that time he 
stated that he was making the bidding for 
Deoranee Kooer or not, it was so entered in 
the sale-sheet, and he was allowed to sign 
it as “mookltear purchased for Mussamut 
Deoranee Kooer.” I think, it cannot, under 
such circumstances, be suid tat he was 
purchasing as a principal, and that this was 
merely his description. The appellaut can- 
not say that he was buying as a priucipal, 
and gave as his description that he was 
mookhtear purchasing for a certain person. 
It was stating the character in which he 
made the purghase, namely, as agent. He 
cannot be made liable on the contract as a 
principal, it being made by him as-an agent. 
If he had not authority from her to make 
the purchase, he may be made liable on the 
ground either that he falsely represented 
himself as having an authority which he 


‘had not, or that by purchasing in this way 


he undertook that he had authority. He 
would be liable either for a breach of con- 
tract, or for a false representation; but 
a proceeding upon the contract under 
Section 254 of Act VIII of 1859, such as 
this is, must be taken against the party who 
was the principal iu the contract, namely, 
the person for whom Hur Pershad made the 
bidding. The appeal must be dismissed 
with costs. 


Jackson, J—I concur. I would only add 
that the question whether the Judge had 
sufficient ground for accepting the bidding 


as made on behalf of Deoranee Kooer does’ 


not seem to me to arise in this case, and that 
the grounds upon which, as observed by the 
learned Chief Justice, his liability as an 
agent might arise, are graunds which could 
not be disposed of by summary application 
under the Section. e 


Mitter, J—I concur.* 


Couch, C.J=—This decision must net be 
understood as in any way deciding that an 
appeal will lie in such a case as this, Tt has 
not been necessary for us to determine that. 
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The 27th August 1873. 
+ 


Present: 


The Hon'ble W. Markby and E. G. Birch, 
Judges. 
$ 


Intermediate Tenancy—Adverse Possession— 
Presumplion— Cause of Action. 


Case No. 16 of 1873. 


Special Appeal from a decision nassed by 


the Judge of Beerbhoom, dated the 2nd — 


Sepiember 1872, reversing a decision of 


the Subordinate Judge of that district, 


dated the 28th December 1871. 


Bungsraj Bhookta Ghatwal (Plaintiff) 
Appellant, ° 


VETSUS 


Mohunt Megh Lall Pooree Gossain and 
others (Defendants) Respondents. 


Baboos Sreenath Dass and Mohinee 
Mohun Roy for Appellant. 


- Baboo Nil Madhub Sen for Respondents. 


Where A holds under B's tenant his possession is not 
adverse to B, and if he continues to hold the presump- 
tion is, until the contrary is shown, that he holds as he 
held before. Should A setup a title to any portion of the 
property and obtain a decree against B’s alleged tenant, 
this would give B a cause of action against A. ` 


Markby, J—Tuag suit dit of which this 
appeal arises relates to 91 beegahs of land, 
which the plaintiff says is Mouzah Korwa 
aud also culled by another name, and forms 
a portion of IMs ghatwallee tenure. It 

appears that a person named Choora Roy, 
who is also a defendant, is in possession of 


4 beegahs out of 91; and that he had, also ° 


brought a suit against one other person 
Bhunjuno Mohata in respect of the rent of 
6 other beegulis, alleging that Bhuvjan is 
his tenant, he himself claiming to hold 
under the defendant No. 1. The present 
suit is now brought by the plaintiff to have 
his whole title declared in the 91 beegahs, 
and to recuver possession of £ beegahs, 
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One of, the questiong raised in the first 
Court was that the plaintiff’s suit had been 
instituted against different persons under 
different causes of action. But it was held 
that the suit was brought by the plaintiff in 
respect of one and the same property; in 
other words, that the title which the plaint- 
ig set up was a single title to the whole 
property which he was seeking to establish 
against” different persons. ‘The first Court 


ave the plaintiff a decree declaring his title 


to the whole of the ‘property, and also for 
possession of the 4 beegahs, Although 
there is some obscurity in the decree, we 
think it was against the defendants generally ; 
and the defendant No. I, who is the land- 
lord, of the defendant "No, 2 and who 
apparently was mainly instrumental in 
defending the suit, was ordered to pay costs. 

Upon appeal by the defendant No. 1, the 
District Judge held that, as against that 
defendant, no cause of action was disclosed 
in the plaint; but he also went on to hold 
as regards the 4 beegahs that the adverse 
title of holding for more than twelve years 
by Choora Roy was established, and the result 
was that he reversed the whole decree of the 
Subordinate Judge, and dismissed the whole 
suit as against both the defendants. 

Now, as regards the question whether or 
no there was a cause of action, it is perfectly 
clear that there was a very good cause of 
action as against Choora Roy. Choora Roy 
set-up a title to a portion of this property, 
and has actually recovered a decree against 
. the person whom the plaintiff alleges to be 

his tenant, and who admits himself to be the 
plaintiffs tenant. It is true that Choora 
Roy has not yet executed that decree, but 
there cannot be the least doubt if this suit 
fails that he will do so. It is not reasonable 
to suppose that the plaintiff’s tenant, although 
he is perfectly wiMing to acknowledge his 
Jandlord’s title, will continue to do so unless 
the plaintiff can establish his title against 
_ adverse claimants. Therefre it is perfectly 
clear that, as against Chefa Roy, the 
plaintiff has been disturbed in his possession 
of the property, and has a right to a decree 
which .will enable him to recover rent as 
against his tenant. 

Then the other question is whether the 
plaint also discloses a good cause of action 
as against the first defendant. Now, it is 
only a matter of prudence on the part of the 
plaintiff to join the defendant No. 1 in this 
suit, If the defendant No. 1 had stated, I 
do not claim Chéora Roy as my tenant and 
I do not regognize his acts, the suit would 
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have been dismissed as against him, and *the 
plaintiff would have to pay his costs. Dut 
it has now turned out that it is the first defenda 
aut who has put forward Choora Roy nid 
maintained Choora Roy’s title; 
the plaintiff was perfectly right to joiu him, 
in order to get a decree which would 
establish his title, not only as against 
Choora Roy, but as against the first defendant 
also. It seems to us, therefore, that that 
objection entirely fails. 


Then as regards the question of limitation, 
the only interpretation which we can put 
upon the Judgé’s judgment is that, assuming 
the facts as stated in the plaint to be true, 
there is nothing to show that the possession 
of Choora Roy was not adverse to the 
plaintiff. Now it appears to us that, if the 
facts as stated in the plaint are true, the right 
inference would be that Choora Roy’s 
possession was not adverse to the plaintiff, 
because he originally held the land under the 
plaintifi’s tenant Lukbun Mohatta, and there- 
fore so long as Choora Roy held under 
Lukhun Mohatta, there was no adverse 
possession. Then came the period from 1258 
to 1265 during: which it does not appear 
whether or no any person intervened between 
Choora Roy and the plaintif. But whether 
there was or was not an intermediate tenant, 
or whether the rent was paid to the plaintiff 
himself,’ the presumption is, until the 
contrary isshown, that Choora Roy continued 
to hold as he had before under the plaintiff. 
Then in 1265, as the Judge says, the 
possession became adverse, but that is within 
twelve years before the institution of the suit. 

The result will be that the decision of the 
Lower Appellate Court will be set aside and 
the case will be remanded for re-trial. The 
Judge will consider the general question 
whether there was sufficient reason for 
disturbing the decision of the Subordinate 
Judge which declares the plaintifi’s title. 
Then, having done that, he will consider the 
other question, namely, whether, notwith- 


standing the plaintiff’s general title, this, 


title is as to those 4 beggahs barred by the 
law of limitation. 


Costs of the remand will abide the ultimate 
result. i é 


therefore — 


ON 
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° The 27th August 1873. 
è 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Rent Suit—Puinee Pottah. 
Case No. 1673 of 1872. ' 


Special Appeal from a dectsiorw passed by 
the Judge of Midnapore, dated the 8th 
August 1872, reversing a decision of 
the Officiating Subordinate Judge of that 
district, dated the 12th May 1871. 


Dhunendro Chunder Mookerjee (Plaintiff) 
Appellant, 


versus 


Mr. John Watson Laidlay and others 
(Defendants) Respondents. 


Mr. J. Wo Lowe and Baboo Dinonath Bos 
for Appellant. 


The Advocate-General and Mr. R. T. Allan 
and Baboo Mohinee Mohun Roy for 
Respondents. 


A plaintiff is entitled to maintain a suit for rent 
where he bases his cause of action on the putmee pottah 
held and admitted by the defendants, 


Markby, J.—Iv seems to us that the 
plaintiff in this suit, who is the appellant 
before us, is entitled to a decree. The suit is 
for rent, and it is brought upon a plaint 
which, on two distinct occasions, refers to the 
putuee pottah and the putnee jamma as 
admitted by the defendants. The plaint- 
iff asks the defendaats to produce their 
putnee pottah which he says would show 
their admittede putnee jumma, he not being 
able to produce his kubooleut which has 
been filed in another suit. The Subordinate 
Judge says that before him the plaintif did 
not deny that the putuee pottah was given ; 
and the Lower Appellate Court says that the 
plaintiff sufficiently admits the putnee tenancy 
of thetdefendants,—and Mr. Lowe here has 


THE WEEKLY REPORTER. 


Rulings. [Yol]. XX. 


+ 


= mu eane 


stated that his client adópts the putnee ; that 
he sues upon it ; and that the Court below has 
erred in saying on the review that he did not 
do so. Under these circumstances, it seems 
to us perfectly clgar that the putnee pottah 
is the foundation of this suit, and it is upon 
that and upon that*alone that the plaintiff 
bases his cause of action. This, it seems t 

us, entirely distinguishes this case from „that 
which has been referred to in the 17th 


Sd 


Weekly Reporter, page 494, anti upon the goss! 


basis of which the Judge admitted the 
review, because there the learned Judge, 
Mr. Justice Glover, says that the plaintiff does 
not sue for his putnee rent, and Mr. Justice 
Kemp says after having observed that the 
plaintiff ought to “bring his suit upon his 
putnee pottah, that he has not done so. Hare 
it is quite clear that the suit was brought 
upon the putnee pottah, and upon no other 
ground whatever. 

For these reasons, w8 jhink that the 


District Judge was right in his first decision,’ 
and we think that he has been Jed into the. 


error of granting the review by considering 
this question rather upon the strict language 
of the plaint than upon the way in 
which the case hes been put by the 
parties themselves. It was perfectly natural 
on the part of the plaintiff when he 
brought this suit to avoid as far as possible 
making any admission which would pre- 
judice him in the other suit. But this isa 
question with which we have absolutely 
nothing to do. The only question upon 
which we are called upon to express our 
opinion is whether the plaintiff is entitled 
to maintain this suit against the defendants, 
and we think he is. We entirely agree with 
those learned Judges who decided the case 
reported in the 17th Weekly Reporter, that 
the plaintiff must sue upon'his putnee pottah ; 
and we are also of opinios that in this case 
he has done so, and therefore he is entitled 
to his decree. 

The result is tlmt the decree of the Dis- 
trict Judge in wmyiew will be reversed, and 
the original decree of the Subordinate Judge 
restored and affirmed. We think that, under 


all the circumstances, each party must pay: 


his own costs in this Court. 


THE 


The 27th August 1878. 
Present : 
The Hon’ble F. A. Glover, Judge. 
Act VIL of 1859 s. 97—Review. 
Case No. 453 of 1873. 
Special Appeal from a decision passed by 


o the Subordinate Judge of Chittagong, 


dated the 25th November 1872, affirming 
a decision of the Sudder Moonstff of that 
district, dated the 31st August 1872. 
Pearee Mohun Dutt (Plaintiff) Appellant, 
Versus 
Gooroodoss Dutt (Defendant) Respondent. 
Baboo Aukhil Chunder® Sen for Appellant. 


®`Baboo Grija Sunkur Mojoomdar for 
Respondent. 
A plaintiff having, under Act VIII of 1859 s. 97, 


asked leave to withdragy bis suit with permission to bring 
a fresh suit, the Nooonsiff granted the prayer; but the 


. permission to bring a fresh suit was, through inadver- 


tence, not recorded on the petition. Subsequently the 
Moonsiff madẹ an order giving plaintiff this permission: 

Hrun, that there was nothing to prevent the passing 
of such an order, which was in the nature of a review of 
the original order, and declared that it was the Moonsiff’s 


' intention to give the permission, which intention had 


not been expressed througl® inadvertence. 


Glover, J.—Trm point for decision in 
this special appeal is whether the plaintiff’s 
suit is barred by reason of Section 97 of the 
Civil Procedure Code. 

° It appears that the plaintiff, who was one 
of. several siiitors, on the 3rd of April 187], 
put in a petition asking ‘to be allowed to 
withdraw his suit, and, as he says, to have 
permission given to him to bring a fresh 
suit. On the 16th August 1871, this per- 
mission appears to have been granted. The 
question now js, and it ‘is that on which both 
the Lower Courts have decided the case, 
whether the permission of the 16th of 
August was sutficitut under the law to enable 
the plaintiff to bring a fresh suit. 

It is contended that it is not sufficient, 
inasmuch as both orders Should have heen 
given at one and the simie time, and if 
not so given cannot be given at all. 

If there was nothing else in the case, I 
‘think ,the Judge would have been right. 
But it appears from an authenticated copy 
of the order of the Moonsiff (who by the 
way is the same officer who pfissed the order 


of the 3rd April), that the plaintiff did in | 
` | Lower Appellate Court onght to have framed an issue as 


i a, . Kaai . to whether there had been a demand of possession. 
his suit, hkewise ask for permission to bring | 


a fresh suit, and that that permission was! 
not recorded onthe petition through inadver- | 


his original petition asking leave to withdraw 
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tence; and the Moonsiff thereupon makes 
an order giving plaintiff the permission? 

This was an order, as I understand it, in 
the nature of a review of the original .order 
of the 3rd-April 1871, and there wasenothing 
to prevent the passing of such an order. 

If the Moonsiff was correct as to the 
prayer of the original petition, what he did 
was to declare that, on the 8rd April 1871, 
he did intend to give the plaintiff permission 
to bring a fresh suit, but that this part of his 
order had been omitted through inadvertence. 
That heing so, there is no doubt that the 
plaintiff, when he brought his present suit, 
was not barréd by Section 97. 

Another objection is taken into which 
however it is not necessary to enter. It is 
to the effect that the ground on which the 
present suit is brought is not the same as 
that on which the previous suit proceeded. 
As the first point has been decided in favour 
of the special appellant, it is not necessary 
fo say more than that the two suits were in 
my opinion substantially for the same matter. 

The case is remanded to the Moonsiff for 
re-trial. Costs will follow the result. 


The 28th August 1873. 


Present : 


The How’ble Sir Richard Couch, Kt; Chief 
Justice, and the Lon’ble F. A, Glover, 
Judge. 


Issues—Appellate Court. 
Case No. 1500 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 12th June 1872, reversing a 
decision of the Moonsiff of that district, 
dated the 9th March 1872. 


Mahomed Rasid Khan Chowdhry 
(Plaintiff) Appellant, 


VETSUS 


Jadoo Mirdha (Defendant) Respondent. 


Baboo Mohinee Afohuy Roy for Appellant. 
No one for Respondent. 


A suit to recover possession of land in the wrongful 
possession of defendant lyving been® decreed hy the 
dirst Court, the decision was reversed by the Lower 
Appellate Court because ic did not appear that there had 
been any demand of possession : 

Hrup that. before deciding the case in this way, the 


Couch, C.J.—Tun plaintiff brought a suit 
to recover possession of Inud froth the 
' 60 


aiia T 
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defensant; which he alleged the defendant 
was *vrongfully in possession of. 

The defendant pleaded a right to hold the 
land ynder what he said was an amulnamah, 
or deed.of possession, given to him by the 
plaintiff’s tehsildar, 

The Moonsiff found against the defendant, 
and decreed that the plaintiff should have 
possession. 

Upon appeal, the Subordinate Judge has 
reversed that decree, and has dismissed the 
plaintiffs suit on the ground that the plaintiff 
had not served upon the defendant, before 
he brought the suit, any notice to quit or 
demand of possession. r 

The defendant did notin the first Court 
insist upon the want of any demand of posses- 
sion ; in fact, his defence is of such a nature 
that he would not be likely to do so. Although 
he did not insist upon it, the plaintif may not 
be entitled to recover possession without 
showing that he had first demanded it of the 
defendant, But the Subordinate Judge 
ought not to have reversed the Moonsiff’s 
decree because it did not appear that there 
had been any demand of possession. No issue 
had been framed upon that question, and the 
plaintiff had-had no notice that he would be 
required to prove it. What the Subordinate 
Judge ought to have done before deciding 
the suit in this way, was to frame an issue as 
to whether there was n demand of possession, 
so as to give the plaintiff an opportunity of 
proving it, if there had been one ; and, if 
there were not other circumstances, we should 
have to remand the suit to have that question 
tried. But the defendant will not be pre- 
judiced by our not remanding the suit and 
reversing the decree of the Subordinate 
Judge ; for it appears that he has no title to 
hold the property except as a tenant-at-will, 
and the suit which was instituted more than 
2 year ago would be a demand of possession 
at that time. If, as ig now proposed, the 
decree is only for ejecting him at the com- 
mencement of the next Bengalee year, he 


will have had ample notice that he is to quit! 
the premises, and he will not be prejudiced ' 


by our making such a decree. It will be 
better for him that the decree should be in 
that form than that we should remand the 
case in orden to havg the question etried 
whether he received notice or not. 

Therefore we reverse the decree of the 
Subordinate Judge, and give the plaintiff a 
decree to recover possession of the land, but 
such decree is not to be executed until the 
eommeucemeut of the next Bengalee year. 
We make no order as to costs. 


oF 


The 28th Augyst 1873. 


, ° 
Present: 
The Hon’ble W. Markby and E. G. Birch, 
. Judges. ° 
Special A ppeals— Ex parle Decisions —Declara- 
tory Suit-® Possession, 


Case No. 1291 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hasi*Burdwan, 
dated the 31st May .1872, reversing a 
decision of the Moonsiff of Kytee, dated 
the 17th April 1871, 


Paran Chunder Ghose and others (Plaintiffs) 


Appellants, 
versus = 
Chukkun Lall Roy and others (Defendants) 
Respondents. ° 
d 


net 


Baboo Taruck Nath Sen for Appellants, . 


Baboos Anund Chunder Ghosal and 
Rash Behary Ghose for Respondents, 


Herp (in concurrence with the decision reported in 
X W. R, p. 450) that aespecial appeal lies from an 
ex parte decision passed by an Appellate Court in regular 
appeal. 

Phere there has been a clear dispute as to title, a 
suit for declaration of title is maintainable whether 
plaintiffs have been disturbed or not in their possession. 


Markby, J.—In this case, which is goal 
deal complicated, it appears that in the yaar 
1868 one Ram Bharut Pal obtained a decree 
against Paran Chunder, Bhoot Nath, and 
Mongula Dossee, for possession of certain 
property, and that decree was, as against 
Paran Chunder and Bhoot Nath, who seemed 
to be the persous principally interested in 
the transaction, an ex parte decree. Imme- 


diately afterwards and before any steps were ` 


taken to execute that decrée, Paran Chunder, 
Bhoot Nath, and another person, named Raj 
Ckunder, brought a suit in. respect of the 
same property a®ainst Rajessuree Debia, 
Chuckun Lall Rey, Shoshee Bhoosun Roy, 
Mongula Dossee, Bahadoor Ghose, and Tej 
Chunder Ghose; and subsequently Ram, 
Bharut Pal came in of his own accord and: 
asked to be made a defendant in that suit. 
The suit was first disposed of on the ground 
that the claim ef the plaintiff was barred. by 
limitation; but that decision was reversed 
by the Subordinate Judge. Then, on rémand, 
the suit was again dismissed on the ground 
that the claim of the plaintiff was barred by 
Section 2.Act VHI of 1959. But that 


@ 
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decision was also rever'sed,by the Subordinate 
Judge, and the case was remanded for „trial 
generally between the plaintiffs and defend- 
‘ants. Thereupon, the Moonsiff tried the 
case on the merits, and, having gone into the 
evidence, has held that the plaintiffs are the 
owners of this property ; that they have 
made out their ease that this is debuttur 


“roperty and that they are entitled to it ;/ 


an@ bas given them a decreè accordingly. 
Upon the ense coming up by appeal before 
the Subordinate Jydge, hé has dismissed the 
whole suit. Now the case comes up to us in 
Special appeal against the decision of the 
Subordinate Judge. 

In regard to the question whether an 
appeal lies, the appeale having been heard 
hglow ex parte, it is sufficient for us to say 
that we agree with the decjsion of this Court 
reported in the 10th Weekly Reporter, page 
450, and the decision in the 6th Bombay 
Reports, page 16%; and that we differ from 
. the decision in the 8rd Madras Reports, 

page 109. 
_ Now the appellants appeal upon a ground 

which appears to us to be not well-founded. 
They appear to have thought that the 
Subordinate Judge dismissed the suit on the 
ground that it was barred by Section 2 Act 
VIII of 1859, reversing his own former 
decision. But we are satisfied that that was 
not the ground of his judgment, That part 
of his decision is only the recital of his 
former judgment which he still adheres to ; 
aid the ground of his decision is that, 
inasmuch as he finds that the plaintiffy, all three 
of them, are in possession of the property, the 
suit for declaration of their title caunot be 
maintained, and therefore he dismissed the 
suit. . 

Now, after all the litigations that had 
taken place, it was certainly somewhat late 
for the Subordinaje Judge to take that view 
of the matter, and we are quite satisfied that 
there was ample ground for a suit being 
brought in „this case for aedeclaration of the 
plaintiffs’ title. Whether orgio the plaintiffs 
were disturbed in possession, there was a 
clear dispute as to the title which ought to 
.be settled. ‘Therefore, the ground upon 
which the judgment of the Subordinate 
Judge proceeds cannot be supported. 

_ But then the respondent-in the cross-appeal 
has taken an objection which he is at liberty 
te take, that the former decision of the 
Subordinate Judge reversing the judgment 
of the Moonsiff, and holding that the suit is 
not barred by Section 2 Act VIII of 1859, 


„is at any rate as regards Paran Chunder and 
s 
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Bhoot Nath a wrong decision in poiyt of 
law ; that in fact these two persons having 
been defendants in the former suit brought 
by Ram Bharut Pal, that decision is céuclu- 
sive as against them; and that they are not 
entitled to this property. Now, we are very 
far from saying that this is a question which 
is altogether free from difficulty, and in 
truth the facts upon which that question is 
to be determined are very imperfectly before 
us; but, upon the whole, we do not see 
sufficient reason to reverse the decision of 
the Subordinate Judge who held that that 
former ex parte decree was not conclusive. 

We think, under all the circumstances of 
this case, that the law does not require us to 
do that which we should be very unwilling 
to do, namely, to say that this suit should 
not be decided, as the Moonsiff has decided 
it, upon its merits, The decision of the 
Subordinate Judge will, therefore, be revers- 
ed, and the case must go back to the Subor- 
dinate Judge, and he will consider the appeal 
upon the merits. 
differ upon the merits of the case from the 
Moonsiff, of course he will dismiss the suit ; 
but if he agrees with the Moonsiff in his 
decision upon the merits of the case, then he 
will declare as against all the defendants 
in the svit, including Ram Bharut, that the 
title of the plaintiff to the property in dispute 
is established. Costs of the remand will 
abide the ultimate result. 





The 29th August 1873. 


Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Appellate Court— Grounds of Decision— 
Remands. 


Case No. 24 of 1878. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
2nd September 1872, reversing a decision 
of the Moonsiffeof Radhanuggur, dated 
the 6th January 1872. 


Kristo Chunder Chuékerbutty and others 
(Plaintiffs) Appellants, 
: UG? Sus e 


Ram Brohmo Chuckerbutty and others 
(Defendants) Respondents. 


Baboo Rash Beharee Ghose for Appellants. 
Baboo Gopal Lall Mitter for Respondents. 


It is the duty of the Appellate Court, when it reverses 
the decision of the first Court, and more especialéy when 
the judgment of the first Court is full and cogent, to 

s 


If he sees any reason to, 
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point oft-the grounds on which it comes to a different 
conclusion. Where a District Judge had omitted to do 
so, and having left the country could not be required to 
supply the omission, the High Court being unable to 
make tke ordinary presumption that he had fully consi- 
dered the avidence, set aside his judgment, and remanded 
the case to be heard in appeal de novo. 


Markby, J— Tus was a suit brought to 
recover possession of land. The defendants 
disputed the plaintiffs title and denied that 
he was in possession within twelve years ; 
in other words, they pleaded limitation. 
The evidence was partly documentary and 
partly oral. The Mboonsiff. delivered a 
judgment, which shows that he had tried 
the case with very great care and attention, 
and he gives reasons for his judgment which, 
on the face of them, are, we think, worthy of 
very great consideration. The case went 
before the District Judge, and he commences 
his judgment by some observations upon 
the documentary evidence, which he says 
establishes that there was, as the, plaintiff 
alleged, some lakheraj land within the 
mouzah, but he does not go on to determine 
whether or no that is the Jakheraj land 
now claimed by the plaintiff. He then goes 
on to observe that the only evidence that can 
prevent limitation barring this suit is the 
oral evidence of the plaintiff's Witnesses ; and 
he disposes of that evidence by the simple 
observation that the evidence of the plain- 
tiffs witnesses is not good and does not prove 
the possession of plaintiff. 

Now, although it is perfectly clear upon 
the decisions of this Court that the omission 
of a Judge to state fully his reasons for 
coming to his conclusion is not a ground of 
special appeal, it has been often pointed out, 
what is indeed perfectly obvious, that it is the 
duty of the pba Court when it reverses 
the decision of the first Court, and more espe- 
cially when the judgment of the first Court is 
full and cogent as it is here, to point out the 
grounds upon which it comes to a different 
conclusion ; and we think it certainly cannot 
be too distinctly understood that a Judge fails 
to perform his duty who omits to do so ; and 
the course that we should have taken would 
have been to send the case back to the 


-— District Judge and require him to state his 


reasons fully. But this, in the present case, 
we are unable to do asethe District Jidge 
has left the country. We think, therefore, 
that we are bound to treat this as an excep- 
tional case, and we are unable to make 
that presumption here which in other cases 
we should certainly make that the Judge 
had fully considered the evidence and had 
done lis duty in the Court of Appeal, 


Unless we have something better than that 
which is now before‘us to answer the judg- 
ment of the first Court, it is impossible 
to make that presumption ; and.as we have‘ 
no means of obtaining any further informa- 
tion than what is’ before us, we. tliink we 
have no other course*than to set aside the 
judgment of the District Judge as wholly 
insufficient, and remand the case to be heard@ 


in appeal de névo. a 


g e 
As we have already said, the course we es- 


have taken in this case°is an exceptional 
one, and we ought not to saddle the respond- 
ent with the costs of this hearing. We 
think each party ought to pay his own costs 
in this Court. Š 


"9 
The 1st September 1873. 
Present: è l 
The Hon’ble Sir Richard Couch, Kt., Chief - 


Jastice, and the Hon’ble F. A. Glover, 
Judge. 


Enhancement of Rent— Ferm of Notice—Specifi- 
cation of Holdings. 


Case No. 963 of 1878. 


Special Appeal ° from a decision passed 
by the Officiating Judge of the 24- 
Pergunnahs, duted the 14th April 1878, 
reversing a decision of the Second 
Moonsiff of Diamond Harbour, dated the 
17th September 1872. 


1 


Dwarkanath Haldar and another (Defendants) 
Appellants, 


” versus 
e 


Huree Mohun My and another (Plaintiffs) 
Respondents. 


* 


Baboo Nil Madhub Sen for Appellatts. ) 


The Advocate-G@eneral and Baboo Ashoo- 
tosh Dhur for Respondents. 


A notice of enhancement ought to state distinctly he 
several holdings the rent of which is sought to be 
enhanced, the aimount of enhanced rent that the tenant 

e 
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is liable to pay for each, and the grounds of the claim 
in each instance. , 


If a suit for enhancement is decreed where the notice, 
though embr@eing several holdings, was not in that form, 
the defendant is entitled to*have specified what the 
enhanced rent for each holding is, so that he may be able 
to relinquish any one of them and retain the others. 


eCouch, C./.—Wer agree if what is stated 
in the dgcision* quoted from the Revenue, 
Criminal, and Civil Reporter, that the notice 
ought to state distinctly the several holdings 
in the possession of the defendant, and the 
amount of tbe enhanced rent that he is 
liable to pay for each of them, and the 
grounds upon which the enhancement is 
glaimed in each particular instance. * But 
the objection was not taken in the first Court, 
nor in the Appellate Court; and we think 
therefore that the suit ought not to be dis- 
missed now on the ground that the notice is 
not in that form. When the case comes to 


‘be determined by the Lower Courts, the 


defendant is entitled to have specified, if the 
decision goes against him, what the enhanced 
rent for eath holding is, so that he would be 
able, if he thought jt, to relinquish any one 
of the holdings and retain the others. If a 
decree should be made merely allowing one 
entire sum as the enhanced rent of all these 
holdings, we think it would be erroneous, 
and there would be a ground for the defend- 
ant coming to this Court to have it set aside. 
But if the Court deals properly with the 
case upon this notice, the defendant need not 
be prejudiced by the form of it. If the 
objection had been taken in the first Court, 
we think it would have been right to allow 
the plaintiff to withdraw the suit and to give 
a fresh notice. But we do not think we 
ought to dismiss the suit at this stage. And 
in this case the question arose in quite a 
different way from that in the case we have 
referred to. There the Lower Court had 
dismissed the esuit, and the appellant was 
insisting in this Court that. he was entitled 
to have a decree for the ettlanced rent in the 
one sum, which, as we have said, he was not 
entitled to. Therefore, we think we must 


` dismiss the present appeal, allowing the costs 


of it to follow the result of the suit, and we 
hope that what we have said will guide 
the Lower Courts sufficiently to prevent 
the case coming up to us again. 


* 8 W. R., 252. 
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_ The Ist September 1873. ° 


Present: 


The Hon’ble W. Markby and E. Ge Birch, 
Judges. i 


Stamps— Copies of Decree and Judgment— Act 
YILI of 1859 s. 198—Delay. 


Application for admission of a Special 
Appeal from a decision passed by the 
Judicial Commisstoner of Chota Nagpore, 
dated the Tth May 1873, affirming a 
decision of the Assistant Commissioner 
of Manbhoom, dated the lth January 
1873. » 


Rajah Nil Monee Singh Deo (Plaintiff) 
Appellant, 


VETSUS 


Chinibas Mahanti and others (Defendants) 
Respondents. 


Baboo Bhowanee Churn Dutt for 
Appellant. 


No one for Respondents, 


When stamps are put in by a party to the suit as 
required by Act VIIL of 1859 s. 198, a copy of the 
decree and judgment must be furnished to „him without 
further costs. A District Judge is not justified in delay- 
ing the giving of the copy until blank papers are put 
in by the applicant. 

Markby, J—We think that this appeal 
must be admitted. There appears to have 
been some delay in delivering out the copy 
of the decree and of the judgment, owing to 
the appellant not having put in a sufficient 
quantity of blank papers required for copies. 
But, in point of law, the Judicial Commis- 
sioner was not justified in delaying the 
giving of the copies until the blauk papers 
were put in by the applicant; becnuse 
Section 198 of Act VIII of 1859 requires 
that certified copies of the decree and judg- 
ment shall be furnished to the parties ou the 
production of the necessary stamps ; and by 
a Resolution* of this Court, dated the 6th 
July 1872, which bas been circulated to the 
District Judges and Judicial Commissioners, 





* Letter No, 1830, from the Registrar of the High Court of, 
Judicature at Fort Willtam in Bengal, to the Officiating 
Judge of the 24-Per em ala Culcuttu, the 6th 
Jusy 1872, | 


Give SIDE, 


Present: 


The Hon’ble Sir Richard Couch, Ké, Chief Justice, and 
the Hon'ble W. Markby, F. A. ‘Glover, and W, Ainslie, 
Judges. 


SIR 
” Tam directed to acknowledge the receipt of your 
letter No. 405, dated the 27th May last, wherein you solicit 


t 
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* it is péinted out that when stamps’ are put 
in by’ a party to the suit as required by 
Section 198, a copy of the decree and judg- 
ment must be furnished to him without 
further costs. It was clearly the intention 
of the Legislature that the stamp should 
cover all the costs of giving the copies asked 
for. -The result is that the delay was 
entirely owing to the act of the Court, and 
not to the default of the appellant, 
The appeal must be admitted. 





The Ist September 1873. , 


Present : : 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Assignee — Execution ultra vires — Judgment- 
debior’s remedy. 


Case No. 1881 of 1872. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 28th 
August 1872, reversing « decision of the 
Subordinate Judge of that diséirict, 
dated the 21st July 1871. " 


Ram Gobind Singh and another (Defendants) 
Appellants, 


METSUS 


Gheenoo Singh (Plaintiff) Respondent. 


a reconsideration of the provision of C. O. No. 178, dated 
13th May 1861, which prohibits any charge being made 
for copies of decrees or judgments required by parties to 
a suit., 

2. Iam to inform you in reply, that the Court have 

no power to declare that copies of judgments shall, as 
-far as the parties to the suit are concerned, be charged 
for. The law (Section 198, Act VIII of 1859) requires 
certified copies of decrees and judgments to be furnished 
to parties on the production of the necessary stamps. 
When, therefore, such stamps are put in by a party to 
the suit, a copy of the decree and judgment must be 
furnished to him without further cost. 

3. With regard to your remark as to few, if any, of 
the old class of office mohurrirs in Moonsiffs’ Courts 
knowing English, the Court observe that, if this is so, 
you should in future withhold your approval under Sec- 
tion 36 of the Civil Courts’ Act, if the Moonsiff should 
propose any establishment on which there was not at 
least one mohurrir who knew English. If, in the mean- 
time, copies of decrees and judgments cannot be made at 
the Chowkeys, they must be sent ifito the Judge’s Office 
to be made there. 


a I have, &e., 
(S¢.) F. B. Pracoox, 
Registrar. 


Circular Memo? No. 13. ; 
Crviu SIDE, 
Present: The Hon'ble F. A. Glover, Judge. 
Cory forwarded to all District Judges and Judicial 
Commissioners for their information and guidance, 
By order of the High Court, 


} (Sd.) W. CORNELL, 


HIGH Court, ) ; 
Officiating Registrar. 


The 2th July 1872. 


Baboo Mohesh Chunder Chowdhry for 
á i 
Appellants, 


 Baboos Romesh Chunder Mitter, Chunder 


Madhub Ghose, aud Judoonath Sahoy 
for Respondent. 


6 
The assignee of a decree having obtained execution 
of itin the Deputy Collector’s Court under cover of a 
declaratory, and mandatory decree of the Civil Court, 
which. latter decree was set aside in appeal, a suit was 
brought against the assignee to recover the money 


which he had obtained by means of the execution 
-> 


proceedings : 


Hewp that the judgmené-debtor gr his representative 
(plaintiff) had no title to recover the money, unless he 
could show that he had been in some way defrauded by 
the transaction; the proceeding of the Deputy Collector 
giving him no cause of action by the mere fact of hav- 
ing been wlira vires, or not done in full exercise of 
judicial discretion. 


Phear, J.—Tus material facts of this 
case, so fur as it is necessary to mention 
them, seem to be as follows -—In Septem- 
ber 1861, one Ruchen Roy and others 
obtained-a decree in the Collector’s Court 
against Owdas Koomar and others. There 
was cross litigation after this, and in April 
1863 Owdas Koomar and others obtained a 
decree against Ruchen Roy and others in 
the Court of the Principal Sudder Ameen. 
In August 1868, at which time this decree 
in favor of Ruchen Roy still remained unsa- 
tisfied, the judgment-ereditor sold it to Ram 
Gobind and another. After Ram Gobind 
got this assignment of the decree, he applied 
to the Deputy Collector for execution, and 
the Deputy Collectgr refused is. Thereupon 
Ram Gobind went to the Civil Conrt-and 
obiained a decree against Owdas Koomar and 
others “declaratory of his right to obtain 
execution of Ruchen Roy’s decree, together 
with an order to that effect upon the Deputy 
Collector. An appeal against this decision- 
of the Civil Court was preferred to the High 
Court. But, pen&ing the appeal, Ram Gobind 
went with the declaratory decree which he, 
had obtained to the Deputy Collector, and 
under its force or .authority the Deputy 
Collector gave him executign of Ruchen 
Roy’s decreeagainst Owdas Kooman Owdas 
i & 
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Koomar, in consequence of proceedings thus 
taken in execution øf the decree, paid the 
amount of itto Ram Gobind, and Ruchen 
Roy’s decree thereby apparently became 
satisfied. *After this took place, the appeal 
which Owdas Koomar hud preferred against 
the Civil Court’s deelpratory decree in favor 
of Ram Gobind was successful, and that 
decree was set aside. But of course the 
matter of the execution insthe Collectors 
Cou?t was left untouched as it stood. Owdas 
Koomar, however, complains that the execu- 
tion which Ram Gobind obtained from him 
in the Deputy Collector’s Court under cover 
of the declaratory and mandatory decree of 
the Civil Court became wrongful when" that 
- decree of the Civil Qourt was set aside by 
the superior Court, and on this ground he 
‘considers that he had a right of suit agninst 
Ram Gobind to recover the money which 
Ram Gobind had obtained from him by 
means of the gxecution proceedings in the 
Deputy Collector’s Court. And having this 
right, it is said that he assigned it to the 
present plaintiff, and accordingly the present 
plaintiff brings this suit against Ram Gobind 
upon the foundation of Owdas Koomayr’s 
right to recover back the money which Ram 
Gobind obtained from Owdas Koomar by 
means of the execution proceedings in the 
Deputy Collector’s Court. 


Now it seems to be very clear that Owdas 
*Koomay’s payment to Ram Gobind, whether 
rightly or wrongly enforced or compelled by 
the Deputy Collector, went in discharge 
of Rachen Roy’s decree, which Ovwdas 
Koomar was bound to discharge. He paid 
the decretal monsy to Ruchen Roy’s assignee, 
or to the person who pretended to be Ruchen 
Roy’s assignee, instead of to Ruchen Roy 
himself. Putting the matter in the simplest 
light, and supposing the execution proceed- 
ings out of the why, we see that, in substance, 
Owdas Koomar only pnid.the debt which he 
was bound to,pay, that is, if Ram Gobind 
really stood in the shoes Of Ruchen Roy in 
regard to this debt, as hershid he did. This 
being so, it seems tg be very clear that 
Owdas Koomar, and consequently his repre- 
` sentgtive, the present plaintiff, has no title 
fo recover back this money, unless he can 
show that he has been in some way defrauded 
by the transaction. It migl® be open to-him, 
on the actual state of things, to show that 
Ram ‘Gobind was not in fact the assignee of 
Ruchen Roy; that Ruchen Roy’s claim 
against him under this decree is not even 
yet satisfied ; ‘and that he is still liable to be 
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called upon to satisfy that claim. Ifthe had ¢ 
in this suit laid any foundation of th kind 
he would have disclosed a good cause for 
recovering the money from Ram Gobind, 
which Ram Gobind had obtained under the 
decree. But it appears to us that he has no 
such cause of action merely because it hus 
happened (if this be the case) that the pro- 
ceedings in execution which the Deputy 
Cullector set in force were ultra vires, or not 
done in full exercise of judicial discretion. 
Before Owdas Koomar could get his money 
back, he must show that it has not in fact gone 
to satisfy the decree by which he was bound 
and which ft appeared to discharge, and that 
he has been defrauded of it. 


We are told that there is an allegation in 
the plaint to the effect that Ram Gobind was 
not a bond fide assignee of Ruchen Roy. 
But, whatever this allegation may mean. it 
does not appear to have been supported by 
any evidence at the trial, nor do we learn 
that the plaintiff did anything towards show- 
ing that he was still liable to be called upon 
to pay this money over again, notwithstand- 
ing that he had alrendy paid it to Ram 
Gobind, who professed to be Ruchen’s 
assignee, : 


It has been pressed upon us that the onus of 
proving that he was the assignee of Ruchen 
Roy lay upon Ram Gobind in this suit, and 
that it was no part of the plaintiff’s case to 
prove that he was not such assignee. But 
if seems to be pretty plain that inasmuch as 
the plaintiff canuot succeed in getting back 
the money which he has paid in satisfaction 
of the decree without showing that he has 
been defrauded or wrongfully damaged by 
the payment, it must necessarily be part of 
his case that Ram Gobind was not the 
assignee of Ruchen Roy, did not stand in 
his shoes, and that the receipt of the money 
by him did not shut the mouth of Ruchen 
Roy, but left him still free to put his decree 
of 1861 in execution. 


On the whole.of these facts, we think, 
independently of any question as to the 
motive under whiche the Deputy Collector 


acted in giving execution to Ram Gobind ~u 


the plaintiff’s case must fail. Upou the facts 
of this case, he hasenot show& a good cause 
of action, and he has not proved any by his 
evidence. The decree of the Lower Appel- 
late Court, therefore, must he reversed, and 
the plaintiff’s suit dismissed with costs. 
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¢ The Ist September 1873. 
e s 


Present.: 


The Hen’ble J. B. Phear and G. G. Morris, 
. Judges. 


Sale of a Decree—Auciion-Purchaser—Assignee 
m Lien, 


Case No. 149 of 1878. 


+ 
Special Appeal from a decision passed by 
the Judge of Sarun, dated the Gth 
September 1872, reversing a decision, of 
the Moonsiff of Chuprah, dated the 9th 
December 1871. 


Nunhuk Sahoo (one of the Defendants) — 
Appellant, 


versus 
Juggessur Oopadhya (Plaintiff) Respondent, 
Baboo Doorga Doss Dutt for Appellant, 
Mr. R. E. Twidale for Respondent. 


Where the rights and interests of degree-holders in a 
decree are sold in execution, the party purchasing 
bond fide without any knowledge of a‘previous assign- 
ment of those rights and interests, is entitled to the 
proceeds of the purchased decree free from any trust or 
obligation in favor of the assignees. 


Phear, J.—In December 1865, one Ali 
Mahomed: borrowed Rs. 90 of certain 
Jadies, whom it will be convenient to call the 
Mussamats, and, to secure its repayment, 
pledged certain property to them by a mort- 
gage bond; and in the following yenar the 
Mussamats borrowed from the present plain- 
tiffs the sum of Rs, 299, and as security for 
the repayment of this principal money and 
interest, they by a bond dated the 14th 
December 1866 pledged and hypothecated to 
the plaintiffs, among other things, this bond 
of Ali Mahomed’s, with the condition imposed 
on themselves that, until repayment of the 
money, they would not seil, mortgage, or 
pledge the bond and other things to any one. 
But, apparently, plainiiffs djd not obtain the 
mortgage deed itself from the ladies. In 
this situation of things,,the Mussamats were 


gefr in a position to agsert their mortgage 


rights against Ali Mahomed, aud to recover 
the money- dwe under the mortgage by 
bringing a suit upon it against him: bar, 
as between them and the present plaintiffs, 
they were personally bound‘under their bond 
to give effect to the lien purported to be 
created thereby in favor of the pre- 
sent plaintiffs, and to afford them the benefit 
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by, way of discharging the debt due from 
them to the plaintiffs umder that bond. 

The Mussamats did in 1868 bring a suit 
ngainst Ali Mahomed, and on the 31st 
December of that year they obtaindl a decree 
against him upon thé mortgage bond, which 
directed, as we understand, the realigntion of 
it by sale of the mortgaged property. 


It does not appear that the present plain- » 


tiffs were awareof that suit, or were persoe- 
ally in any way concerned with it. Buf, as 
between the Mussamats and Ali Mahomed, 
the decree in that suit clearly gave them the 
power to sell his property free of incum- 
hrance other than any which might be prior 
to their bond of 1865 to a bona fide purchaser 
for value. 

In August 1869, 
the defendant in this suit, and who had 
obtained so far back as 1866 a’ money decree 
against the Mussamnts, caused the rights 
and interests of the Mussagants under “the 
decree of 81st December 1868 torbe seized and 
sold in execution of his own decree, and at the 
execution sale he bought this decree himself. 


‘Ye thus became entitled to the benefit of the 


decree of the 8lst December 1868 ns com- 
pletely as if he himself had been the original 
judgment creditor, and more completely ‘than 
the Mussamats were themselves entitled, pro- 
vided he bought without notice of the 
assignment which they had made of their 
mortgage interest to the present plaintiffs ; a 
because while they under that assignment” 
were personally bound, as has been already 
mentioned, to give the present plaintiffs the 
benefit of their rights and interests under 
the decree of 31st December 1868, he, if he 
purchased without any knowledge or notice 
of that assignment or of the obligation which 
the Mussamats incurred under it, would not 
have such an obligation resting upon him. 
After he bought this decree, he sought to get 
it executed ; and the judgment debtor Ali 
Mahomed, rather than have his property sold 
under the decree, paid the mogey secured by 
the mortgage into oak The present suit 
is brought by the present plaintiffs against 
Nunhuk Sahoo upon tle ground thas they 
are entitled to the mortgage*money in pre- 
ference to him. They endeavoured to make 
ont their claim in this way : 
Mussamats upon the mortgage bond. which 
they: obtained from them in 1866, and ` 
obtained a decree upon it in September. 
1870; and in execution of that decree, 
they bought the right, title, and interest, 
whatever it then was, of the Mussamats 


of whatever they might iu this way realize | under the mortgage made te them by Ali 


è 


® 


Nunhuk Sahoó, who is 


they ‘sued the, 


= 
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Mahomed in 1865° In this way they say 
that they by this sale‘came into the position 
occupied by the Mussamats relative to Ali 
Mahomed’s mortgage, such as that position 
. wasat the date of that mortgage, namely, 
1865. -In other words, they say that the effect 
of these transactions isto give them a lien 
upon the money which was realized under the 
@ecree of 3lst December 1868, dating from 
the’execution of the mortgage of 1865, and 
therefore of an origin prior to any claim 


.. © which Nunhuk Sahoo can put forward under 


his purchase of 1869.. But it seems very 
clear from the statement of facts which 
has before been made that, if Nunhuk 
Sahoo bought the decree of the 31st 
December 1868 bond fide, without any know- 
ledge of the previous assignment effected by 
the Mussamats to the present plaintiffs of 
their interests under the mortgage of Ali 
Mnhomed, he must be entitled to the pro- 
ceeds of that decPee free from any trust or 
. obligation in favor of the plaintiffs. He may 
be likened to a purchaser who has bought 
from a trustee left with the title deeds in his 
hauds, without having had any notice of the 
trust. It was therefore essentially necessary 
for the plaintiffs, in erder to make a good 
cause of action against Nunhuk Sahoo, to shaw 
that at the time when he bought the rights and 
interests of the Mussamots, be knew that 
those ladies had those rights and interests 
sjmply us trustees for the plaintiffs. It does 
not appear that there is any attempt made in 
this case to make out that Nunhuk Sahoo 
had any notice of the plaiutiffs’ rights at all, 
He seems to have bought openly and publicly, 
and there is nothing to indicate that he was 
not a bond fide purchaser for value. , 
The principal question in this case seems 
to be essentially the question which of two 
innocent persong'shall suffer ; and the plain- 
tiffs, who permitfed the Mussamats to have 
the opportunity of obtaining a decree against 


Ali Mahomed in their own* names, without’ 


doing anything to protecé themselves, can 
hardly complain that they ayp the losers. 
The plaintiffs’ suit therefore fails, and 
ought to be dismissed. Consequently, the 
. decision of the Lower Appellate Court must 
be reversed, and the plaintiffs’ suit dismissed 
with costs. 
It is hardly necessary to, add that this 
-decision in no way affects or interferes with 
the plaintiffs’ remedy against the Mussamats. 
We merely say that they have failed to make 
out any right to follow the mortgaged pro- 
perty or its pwoceeds into the hands of a 
third person. j 
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The 2ud September 1873.. ° 


e 
Present: 

The Hon’ble W. Markby’ and E. G. Birch, 
Judges. i 


Purchase by Putneedar of Zemindaree Shares— 
Liability for Rent—Set-off. 


Case No. 114 of 1873. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 10th 
September 1872, affirming a decision of 
the Subordinate Judge of that district, 
dated the 29th June 1872. 


Gooroo Dyal Chuckerbutty and another 
(Defendants) Appellants, 


Versus 


Keshub Bibee and others (Plaintiffs) 
Respondents. 


Baboo Mohinee Mohun Roy for 
Appellants. 


Baboos Unnoda Pershad Banerjee, Nullit 
Chunder Sein, and Chunder Madhub 
Ghose for Respondents. 


The four defendants obtained jointly a putnee lease of 
Lot R, and subsequently purchased jointly 5 annas share 
in the zemindaree. Again defendants land 2 separated 
from 3 and 4, each taking 8 annas of the putnee and 24 
annas of the zemindaree; and then defendants 3 aud 4 
sold their zemindaree right in 2 annas and 15 gundabs 
share to K, the plaintiff, retaining 5 gundahs share on 
their own account, Plaintiff sues to recover the rent 
of 2 annas and 15 gundals from defendants 1 and 2, 
who deny plaintiff’s claim, while they admit that they 
are liable for 8 annas rent of the putnee, treating them- 
selves as their own zemindars for 24 annas share in the 
zemindaree, and they allege payment of 54 annas of the 
putnee rent to the 8 annas shareholder in the zemin- 
daree, and a set-off against the other 24 annas against 
their own claim as zemindars. 

Herp that as defendants 1 and 2 were strangers to the 
transfer of the rights of defendants 3 and 4 to the 
plaintiff, they have, as between themselves and the 
plaintiff, a right still to do what they did formerly, 
namely, set-off their putuee liability against their zemin- 
daree right. 


Markby, J.—Is this case the position of 
the parties is somewhat complicated, but the 
question which we hare to decide is a very 
simple one. The omy claim in this suit is 
made against the defendants Nos. 1 and 2: 
the defendants 3 amd 4 werg joined in the 
suit, but no claim was made against them. 
It appears that the four defendants in the 
year 1245 obtained jointly a putnee lease of 
Lot Ruswa. Subsequently they purchased 


jointly five annas share in the zemindaree. 


Subsequently again the defendants land 2 
separated from the defendants 3 and 4, each 
i 61 
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tukin& eight annas of the putnee and two! which they did formerly, namely, to set-off 


and -half annas of the zemindaree. After 
that separation the defendant No. 3, Bistoo 
Chunder, purchased the halfanna share of 
the zerfindaree, and then the defendants 
Nos.-3 and 4 sold their zemindaree right in 
2 annas and 15 gundahs share to Keshub 
Bibee, the plaintiff, retaining 5 gundahs share 
on their own account. This suit is brought 
by the plaintiff to recover the rent of 
2 annas and 15 gundahs share for 1276, 
1277, and 1278 from the defendants Nos. 1 
aud 2. Now the contention of the defend- 
ants Nos. 1 and 2 is that they cannot be 
compelled to pay any rent at all to this 
plaintiff. They admit that they are liable 
for eight annas rent of the putnee, treating 
themselves as their own zemindars for two 
and a-half annas share in the zemindaree. 
They say, and it is not denied, that they paid 
five and a-half annas of the putnee rent to the 
person who holds an eight-anva share in the 
zemindaree, and that they discharged their 
liability as to other two and a-half annas by 
setting it off against their own claim as 
zemindars for that portion of the putnee 
rent. 

Now, the simple question which we have 
to determine is whether the’defendants Nos. 1 
and 2 are in a position so to act. It is not 
necessary for us to consider the question, 
which might be one of some difficulty, as 
to what exactly is the true effect of a person 
purchasing a share in a Zemindaree in which 
he holds some interest as putneedar. When 
the defendants Nos. 1 and 2 separated them- 
selves from the defendants Nos. 3 and 4, the 
mode in which they dealt with their interests 
was that each paid himself the share of the 
putnee rents to which he was entitled in 
respect of his zemindaree right. It is nor 
denied that that was so in fact, and we think 
that it was as between the defendants a 
matter of right, and not of mere convenience, 
that this should be done. In the absence of 
any express arrangement forbidding them to 
do so, we think it ought te be presumed that 

this was the understanding between the 
parties ; and it appears to us that nothing 


wees has occurred since the separation in any way 


to affect that position, so far as regards the 
defendants N&s. 1 ande2. The defendants 
Nos. 3 and 4 chose to sell their rights in the | 
zemindaree to the plaintiff ; but, as far as it | 
appears in this ease, the defendants Nos. 1 
and 2 were wholly strangers to that transac- 
tion, and their rights cannot be in any way 
affected by it They have, as between them- 
selves and the plaintiff, a right still to do that 


their putnee liability to the extent of two 
and half aonas against their zemindaree right 
to the same extent. ‘The position of the 
defendants Nos. 3 and 4 is wholly different; 
they are subject fo any rights which might 
arise out of the traisaction between them 
and the plaintiff. With that we have 
nothing whatever to do. All that we decide® 
in this suit is that the defendants Nos.) fnd 
2 havea right, as against the péaintiff, to 


pay themselves, as zemindars, the two and ® 


a-half annas as their share in the putnee rent. 

Upon this ground, we think that the suit. 
as against the defendants Nos. 1 and 2 is not 
well founded, and ought to be dismissed with 
costs. The judgments of both the Lower 
Courts must therefore be reversed, and the 
defendants Nos. 1 and 2 will be entitled to 
their costs from the plaintiff, including the 
costs of this appeal. We think that the 
plaintiff must pay the defefdants Nos. 3 and 
4 their costs of appearance in this Court. 








The 2nd September 1873. 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Set-off—Cross-suit~—Act VIII of 1859 ss. 195 
g 121. 
Case No. 1762 of 1872. ° 


Special Appeal from a decision passed by 
the Officiating Deputy Commissioner of 
Cachar, dated the 18th Jiily 1872, 
affirming u decision of the Moonsiff of 
that district, dated the 5th April 1872. 


Radha Ram Deb (Plaintiff) Appellant, 
versus 


8 
J. James, Executive Engineer, on behalf of 
Government (Defendant) Respondent. 
e 


Baboo Anugd Chunder Ghosal for 
Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


Where a defendant claims a right of set-off arising 
out of one and the same transaction as that in which the 
suit originated, it ie not equitable to drive him to a 
cross-suiés; a decree under Aet VIII of 1859 s. 195 and » 
the latter portion of s. 121, being of the same effect and 
subject to the same rules as if it -had been made in a 
separate suit, 


Kemp, J.—We think thig special appeal 
must be dtsmissed with costs, The only 
a 


+ 


“ee 
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point on which it was necessary to call upon 
the pleader for the %espondent was with 
reference to the third ground of special 
appeal. We think, however, that, looking to 
the fact that the right of set-off claimed in 
this case arose out of oneùnd the same trans- 
action, it would not þe equitable to drive 
the defendant to a cross-suit, and the decree 
ef the Court in respect of the Rs. 122 
awarded to the defendant under Section 195 
and the latter portion of Section 121 is of 
the same effect and subject to the same rules 
as if this sum had been claimed in a separate 
suit by the defeudant, 
We dismiss the special appeal with costs. 


The 8rd September 1878. 


pare 
Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
av udges. 


Mahomedah, Tiss Custody of Infants. 


Case No. 197 of 1878. 


Miscellaneous Appeal from an order passed 
by the Judge of Sylhet, dated the 21st 
March 1873. ~ 


Beedhun Bibee (Opposite Party) Appellant, 
versus 


Fuzuloollah and another (Petitioners) 
. Respondents. 


Baboo Joy Gobind Shome for Appellant. 


Baboo Grish Chunder Ghose for 
Respondents, 


` 


Under the Mahomedan law the mother is of all 
persons best entitled to the custody of infant children up 
to the age of puberty; but her right is made void by 
marriage with a stranger. 


s Kemp, J.—Turs application was made 
under Act IX of 4861 by Fuzuloollah and 
Arzanoollah, In their application they stated 
‘thas Lall Khan apd Beedhun Bibee, the oppo- 
site party, had, under cover of an invitation to 
remain six days in the hofse of: Beedhun 
Bibee, taken away a young girl about 10 years 
old on the 4th of Kartick 1279 ; that on their 
sending for the girl, Beedhuu Bibee and Lall 
Khan refused to give her up, and'they there- 
fore presented a petition to the Court on the 
12th of February 1878 to have the girl 
restored to their custody. The Judge 
appears to have examined one of the peti- 
tioners, as he was bound to do undey Section I 
of the Act. The petitioner in his examin- 
ation says that ‘ihe girl is 9 or 10 years old, 


od 
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and that they, ze. Lall Khan and Beédhun 
Bibee, do not let her go because they intend to 
marry ler. The Judge thereupon ordered 
the girl to be produced in Court, and in the 
presence of both parties the girl was eXamined, 
and she says that she wishes to stay with her 
mother. Pending the order of the Court the 
child was left with her mother, and on the 
21st of March 1878 the Judge being of 
opinion that the petitioners were the proper 
persons to receive charge of the girl Sogheera, 
ordered that the child be made over to them, 
and the child was, in consequence of this 
order, made over to the custody of the peti- 
tioners in open Court, 

In regular appeal, one of the grounds taken 


is that the learned J udge is wrong in taking. 


up a new ground,—that of the appellant 
marrying a stranger, -which is not taken in 
the petition nor founded on the evidence 
adduced by the petitioners. _ 

Then also there is a ground that the minor 
not being a mere infant and having expressed 
a desire to live with her mother, she should 
not have been made over to the respondents ; 
and that the Judge’s order is contrary both to 
the letter and spirit of the Mahomedan law. 

It is somewhat remarkable in this case that 
there was considerable delay in applying to 
the Court under the provisions of the Act 
quoted above on the part of the respoudents, 
as it appears that this girl was taken away 
from their custody on their own admission on 
the 19th of October 1872 on the pretext of a 
visit to her mother of six days, and no steps 
were taken by them until the 12th of 
February 1873. 

However, be that as it may, on referring to 
the Mahomedan law on the question of the 
custody of young children, it is clear that the 
mother is of all persons best entitled to the 
custody of infant children ; of course, there 
is some limit to that, and that limit is placed 
at the age of puberty. Then at page 432 of 
Baillie’s Mahomedan Law, it is said that “ the 
rights of all the women before mentioned are 
made void by mariage with strangers.” 

The whole case, therefore, depends upon 
whether the mother of shis girl Sogheera has 
married a stranger orenot. That point has 
not been decided in the case by the Judge, 
and we can find nothing in the Petition, in the 
evidence, or in the Judge’s judgment as to 
whether Lall Khan is really a stranger or not. 

We keep the case on the file of this Court 
and direct the Judge to make an enquiry and 
submit his finding upon this point. The girl 
will remain in the custody she is now pending 
the further orders of this Court. ` 
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¢ The 8rd September 1878. 
° 


Present : 
a How ble F. B. Kemp and F. A. Glover, 
i Judges. 
Certificate of Administration—.Act XX VII 
of 1860. 


Case No. 121 of 1873. 


Miscellaneous Appeal from an order passed 


by the Officiating Judge of Rungpore, 
dated the 13th January 1873. 


Radhika Churn Sen, Aomin 
VETSUS 


Judoo Nath Gossamee and others, 
Respondents. 


Baboos Nil Madhub Bose and Rajendro 
Nath Bose for Appellant, 


Baboos Hem Chunder Banerjee and Bacha- 
ram Mookerjee for Respoudents, 


Itis not necessary, as a general rule, that a list of 
debts should be filed before a certificate can be granted 
under the provisions of Act KXVYII of 1860, 


Kemp, J.— Tue appellant before us 
petitioned the Judge of Rungpore for a 
certificate under Act XXVII of 1860 to 
collect the debts due to the estate of Shokee 
Soonduree Dassee. The application was 
opposed by the respondents, who state that 
they are in possession under a hebanamah 
executed by Shokee Soonduree, and dated 
the 21st of Magh 1257. The petitioner 
admits in the Setition of application that 
. Shokee Soonduree Dassee died at Brinda- 
bua in 1277, The bebanamah under which 
the opposite party are in possession is dated 
the 21st Magh 1867, or 20 years before 
the death of Shokee Soonduree Dassee. The 
Judge has considered the evidence of the 
applicant’s relationship to the deceased as 
not satisfactory. The old decision of 1797 
does contain a description by Boydo Nath, 
the son of Gobind Pershad, to the effect that 
Jodoonath was the gtep-brother of Gobind 
Pershad, but this descyiption does not agree 
with the statement of the applicant for a 
certificate. œ 

It is said in the petition applying for a 
certificate thatthe lady has left debts due to 
her amounting to about 500 rupees, but it is 
not in any way maoni what these debts 
consist ọf. 

We think on the whale case and looking to 


the finsatisfactory evidence given by “the | 
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petitioner applying for a certificate, that the 
Judge was right ‘ine refusing to grant a 
certificate in this case. 


Rulings. 


The Judge has referred in his: decision to 
a case decided by this Bench, to be found in 
volume XVII, Weekly Reporter, page 330, 
as showing that it if necessary to file a list 
of the debts before any certificate can be 
granted under fle provisions of Act XXVI 
of 1860. We do not find that this desision 
lays down a broad rule of that dé&scription. 
All that the Court held in that particular ense 
wea>that neither party had filed a list of the 
debts of the deceased, and that from this 
circumstance the Court inferred that there, 
were no debts to be collected. It appears in 
the present case thft the opposite party are 
in possession, and this application appears "0 
us to be an attempt to get possession by a 
side wind, and to collect the rents from the 
estate in the possession of the opposite party. 


We dismiss the appeal with’ costs. 








The 4th September 1878. 


Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Res Judicata— Cause of Action—Limitation. , 
Case No. 1361 of 1872. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Bhagul- 
pore, dated the 28th June 1872, affirming 
a decision of the Moonsiff of Begoosarai, 
dated the 19th September 1871. 


Mohunt Nursingh “Doss (Defendant) , 
Appellarm, 


VETSUS 
© 


Moonshee Wumrooddeen and others 
(Plaintiffs) Respondents. 


Mr. C. Gregory and Baboo Boodh Sen 

“Singh for Appellant. 

Mr, R. T. Allan ond Moonshee Mahomed 
Yusoof for Respondents, o 


A party obtaining a decree for possession and failing 
to execute it, is precluded irom brigging a second suit 
against the ‘defendant for possession of the same 


e 


-~ judicata. 
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property, unless upon a, cause of action which has arisen 
since the decree was passed, and which is not itself 
barred by limitation. 


Phear, J.—We think that the Subordinate 
Judge has not succeeded in obtaining a 
complete grasp of this ease. The plaintiff 
sued to obtain possessign of a certuin prop-rty 
from the defendants. The ground of action 


eas that he bought this property in the 


year 1857, and that the edefendant has 
obtaifed possession of it and is wrongfully 
keeping finn out of it He is met by two 
defences, or, ns they are commonly called, 
pleas in bar : ‘first, that the suit is barred by 
limitation ; aud second, that you the plaintiff 
brought a suit to recover possession of this 
very same property against me and another 
eperson in 1862, and finally got a decree 
against us on the 9th February 1863 ; nothing 
new has happened since that date, and 
therefore for this reason (defendants suy) 
this second suiteis brought on the same cause 
of action as éhat first suit was, and is barred 
by reason of the subject being res judicata. 


The Lower Appellate Court seems to be of 


opinion that the decree of February 1868 
was in fact a decree iu favor of the plaintiff, 
and against the defendant and others, for 
possession of this very same property, and 
on that account alone it says the present suit 
is not barred, But clearly, unless the present 
suit is founded upon a cause of action which 
has arisen since that decree was passed, if 
“the want of possession on the side of the 
present plaintiff is nothing more than a con- 
tinuation of his want of possession in 
February 1868, then the ground of this suit 
is nothing more nor less than that which was 
the ground of the suit of 1862, The matter 
in coutest between the parties, namely, the 
wrougful holding of this property, is precisely 
the same matter as that which was adjudicated 


~- upon on the 9th February 1863 and for the 


same cause. Yt seems to be clearly res 
The plaintiff, having got a decree 
aguinst the defendants in that suit, ought to 
have obtained satisfactio#’ of the decree by 
ordinary process of execetfon. If the decree 
entitled him to obtain khas possession, he 
could have got by the aid of the Court 
actyal possession of the land. If it o»ly 
gave him a right to receive reuts of the land, 
he could, on the foundation of that decree, 


compel payment of those gents to himself. 


. He has not taken this course ; but he brought 


` a sult over again for the same cause of action 
against the same people, so far as the defend- 
ants are concerned, as those against whom he 
brought the shit of 1862. Ifhe is allowed 


* 
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to keep the decree which he obtained in the 
Court below, there is nothing whatewr to 
show that it will be of more fruitful result 
to him than the decree of 1863. He muy go 
on ad infinitum bringing suits of thjs kind— 
the truth is that the matter of this suit is res 
adjudicata by reason of the decree of the 9th 
Febraary 1863. But if the Lower Appellate 
Court has made a mistake in thinking that 
the decree of February 1863 dealt with the 
same righigs and same cause of action as are 
involved in the present suit, then that decree 
must for the moment be put on one side 
altogethe? ; aud it is incumbent upon the 
plaintiff in the present suit, independently of 
that decree, to shaw exactly when his present 
cause of action against the defendant arose, 
that is, when his enjoyment of the property 
last ceased, when he was deprived of it by 
the wrongful acts of the defendant of which 
he now complains, and when for that cause he 
first could have come intoCourt as he now does 
to vindicate his right against the defendant. 
The plaintiff has not attempted anything of 
this kind. “It appears from the argument of 
the learned pleaders that there is very good. 
reason why he should not have done s0, 
namely, that he never has beeu in possession 
by actual enjoyment of this property ever 
since he bought it in 1857. It would thus 
be impossible for him to prove that a fresh 
cause of action had arisen between himself 
and the present defendant since the date of 
decree of the 9th February 1863. Itmay be, 
as the Lower Appellate Court remarks, that 
the right to the property in suit has been 
finally determined between the plaintiff and 
the defendant, but that right does not enable 
him to maintain a suir, if the cause of action 
itself accrued so far back as to bar the suit. 
And there is no forco in the argument that, 
since the decree of February 1868, a new 
cause of action has arisen by reason of the 
disputed property having been partitioned off 
by abutwarrah and assigned to the defendant, 
because the property hag been in no way 
changed, and has throughout remained in the 
possession of the defendant. 

It therefore appeays to us that the Lower 
Appellate Court was wrong in its decision um 
ang it seems further to be useless to send 
baek the case for rg-trinl upoy the issue which 
was not directly considered by the Subordi- 
uate Judge, because there are no materials 
before the Court upon which the plaintiff 
could maintain the affirmative of this issue. 
We therefore reverse the decision of the 
Lower “Appellate Court, and dismiss the 
plaintiff’s suit with cosis. = * 
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. « The 4th September 1873. 
a 


Present: 


"The Hon’ble F. B. Kemp, 
Judge. 


Possessory Suit--Act XIV of 1859 s, 15—Onus 
Probandi. 


Case No. 427 of 1878. 


Special Appeal from a decision passed by 
the Officiating Deputy Commissioner of 
Cachar, dated the 24th December 1872, 
reversing a decision of the Assistant 
Commissioner of that district, dated the 
29th May 1872. 


Jokee Meah and others (Defendants) 
Appellants, 


VETSUS ` 


Joogul Kishore Surmah (Plaintiff) 
Respondent. 


Baboo Huree Mohun Chuckerbutty for 
Appellants. 


Baboo Romesh Chunder Bose for 
_ Respondent. 


Tn a suit brought on the footing of a bundobust (from 
Government) under which plaintiff and his brothers, it 
was alleged, had been in possession of land of which 
they were subsequently dispossessed by defendant, and 
which they failed to recover in an action under Act XIV 
of 1859 s. 15, defendant pleaded acquisition by purchase 
from the father of the plaintiff. Ihe Lower Appellate 
Court decided in favor of plaintiff on the ground that it 
was for defendant to show that the land in dispute was 
Within the conveyances filed by him: 

Hep thatthe decision was wrong in law, the onus 
being on plaintiff to prove his title. 


“ Kemp, J-—Tue defenlant is the special 


appellant in this case. The plaintiff brought 
his suit on this footing, ndmely, that under a 
bundobust, I conclude from Government 
although that is not clearly stated, he and his 
brothers were in possession of the lands 
claimed, and that they were dispossessed of 
the same by the defendants ; that the plaintiff 
subsequently -brought a pussessory action 
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under Section 15 Act XIV, of 1859, which 
was dismissed. The* present suit, therefore, 
is brought as already stated on the basis of a 
buudobust. 


The defendants state that they acquired 
the land by purchasé ; that the father of the 
plaintiff sold the landsdén dispute to Fukeer 
Khan, and then that they were purchased 


back from him and sold to the defendants on æ 


the 3rd of Pous*1277. ° 


as 

The first Court, after ordering two Ameens 
to investigate on’the spot, found that the 
boundaries were so confused that it was 
impossible to identify them satisfactorily on 
the spot, and therefore was obliged to rely 
upon the oral evidence, and found clearly 
that the defendants’ cise was supported by 


Fukeer Khan, the original vendee, as also by 


some of the witnesses for the plaintiff. The 
first Court, therefore, dismissed the plaintiffs 
On appenl, the Judge has reversed 
this decision mainly because M his opinion it 
was for the defendauts to show that the land 
in dispute was indisputably within the con- 
veyances filed by them, and , because the 
defendants did not dispute the plaintiff's right 
to the land, if the kobalahs, as the Deputy 
Commissioner says, aree “put out of the 
way.’ Now in my opinion the Deputy 
Commissioner’s decision is wrong in law. 
The plaintiff, as already stated, does not base 
his suit upon any title vested in his father ; 
and had he done so, I may here observe that 
the father being still alive, he is the party who 
ought to have brought the suit. 
brings the suit on the basis of a bundobust, 
He admits in his plaint that he has been 
defeated in the possessory action, and that 
the defendants are in possession. It was, 


‘therefore, for him to prove his title and not 


for the defendants to prove theirs; and 
further the defendants on this part of the 
case have shown on the evidence which has 
been read to me by the pleader for the 
special appellants that the plaintiff’s father 
admits that he soldethe lands“in dispute to 
Jokee Meah andgFukeer Khan; that he 
bought back. those lands from them and sold 
the same lands to the defendants, 


On the whole case, I think it is clear that 
the plaintiff has not been able to prove his title, 
as he was bound to do, coming in as he does 
after the possessosy action had been decided 
adversely to him. I concur in the judg- 


ment of the first Court, and I therefore * 


reverse the decision of the Lower Appellate 
Court and dismiss the plaintiff’s suit with 
costs iu all the Courts. 


The plaintiff 


ad 
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The 4th" September 1873. 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Withdrawal of Suit—Act VIII of 1859 s.97— 
Declaratory Suit——Onus Probandi. , : 


Case No. 590 of 1873. 


Se 


Special Appeal from a dectsion passed by 
the Juglge of Chittagong, dated the \6th 
December 1872, affirming a decision of 
the Moonsiff- of Seetakoond, dated the 
Brd August 1872. 


Aboo Taleh (Defendant) Appellant, 


vertus 


©" Abdool Nubee (Plaintif) Respondent. 


Buboo Aukhil Chunder Sen for Appellant. 
Np one for Respondent. 


A plaintiff withdrawing his suit would be precluded 
from bringing a fresh suit on the same matter under 
Act VIII of 1859s. 97 unless he could show that he 
had obtained the Court’s permission to withdraw the 
former suit. 

In a suit brought to haye it declared that a document 
filed in a former suit by the defendant is spurious, the 
onus of proving such allegation is on the plaintiff. 


Kemp, J.—Tue defendant Aboo Taleh is 


_ the special appellant in this’ease. ‘It appears 


- 


from the plaint that the plaintiff brought a 


former suit against this defendant which he 
says he was permitted to withdraw with 
liberty to bring a fresh suit. The plaintiff 
has not been able to show, nor is there any- 
thing on the record to indicate that the 
plaintiff did obtain the Court’s permission to 
withdraw the former suit, and without such 
permission he would be precluded from 
bringing a fresh suit on the same matter 
under Section 97 Act VIII of 1859. This 
suit also is clearly brought to have it 
declared that 2 document filed not for the 
first time in thés suit, but jn the former suit, 
by the defendant, special, appellant, Aboo 
Taleh, is spurious. The ônus, therefore, of 
proviug such allegation was clearly on the 
plaintiff, and not on the defendant to prove 


` the genuineness of the document as ruled ' 


by the Courts below. See decision in 
Volume XI, Weekly Reporter, page 980. 


Now the Judge very prop&rly remarks that | 
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there being no evidence on the part gf the” 
plaintiff, on whom the onus is, to prove that 
this hebah set up by the defendant is a 
fabrication, and it being clear also that the 
plaintiff’s former suit on the same subject- 
matter was not withdrawn with the 
permission of the Court, or at all events the 
plaintiff uot having been able to show that 
it was so withdrawn, he was precluded from 
bringing this suit on the same subject-matter. 
Holding, therefore, that the onus ought 
to have been placed on the plaintiff and not 
on the defendant, and with the onus on the 
plaintiff that he has wholly failed to prove 
that this document is, as alleged, a fabrication, 
and that the plaintiff was not entitled to 
bring the present suit on the same subject- 
matter as the former one, not having obtained 
the permission of the Court to do so, I 
reverse the decisions of both the Courts 
below and decree this appeal with costs. 








The 5th September 1873. 


Present: 


The Hon’ble F. B. Kemp and F., A. Glover, 
Judges. 


Act XXIIT of 1861 s. 11—Ezrecution— Wasilat. 
Case No. 206 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Mymensingh, dated the 
17th April 1873, reversing an order of 
the Additional Subordinate Judge of 
that district, dated the 30th November 
1872. 


Bama Soonduree Dabee (Decree-holder) 
Appellant, 


VETSUS 


Tarinee Kant Lahoree (Judgment-debtor) 
Respondent. 


Baboo Nil Madhub Sen for. Appellant. 
Baboo Sreenath Dass for Respondent. 


Where a decree-holder in execution takes possession 
of more land than is covered by the decree, and on an 
objection raised, and after #nquiry made, the excess land 
is subsequently relinquished, the question of wassilat, 
being one which arises between the parties to the suit 
with reference to the execution of the decree, must, 


, undef Act XXIII of 1861 s. 11, be Yletermined by the 
| Court executing the decree, and not by a separate suit. 


Kemp, J.—In this case the special 


the Moonsiff had gone astray in using evidence respondent Tarinee Kaut Lahoree obtained 


which hud been taken in the former case, 
The onus being on the plaintiff and not on 
the defendants, and the evidence taken in 


the former case not beiug admissible, and | 


+ 


a decree agninst the special appellant for 

certain lands, and in execution of that decree 

he appears to have taken possession af more 

lands than the decree covered, The special 
+ 


~ 


* e 


# 


416 - Civil 


THE WEEKLY REPORTER. 


Ruling’. [Vo]. XX. 





* appellant, Bama Soonduree, then petitioned 


the Court, and in the execution stage an 
enquiry was made, and it was found that 
Tarine& Kant Lahoree had taken possession 
of more lands than the decree authorized. 
After considerable litigation this land was 
given up to Bama Svonduree, the special 
appellant before us. Bama Soonduree 
deposited in Court the whole of the wassilnt 
due to Tarinee Kant Lahoree and prayed 
that the wassilat which was due on account 
of the lands which Tarinee Kant Lahoree 
took possession: of in excess of the decree, 
calculated on the basis of the enquiry of the 
Ameen deputed to settle the question of 
wassilat, might be paid to her out of that 
deposit. 

The first Court was of opinion that, under 
Section 11 Act XXIII of 1861, Bama 
Soonduree was entitled to get the wassilat, 
and as the money was in deposit and as this 
appeared to be a case which came under the 
provisions of the Section quoted, directed 
that a certain sum, namely, Rs, 582-15-3 
for wassilat and costs, out of the amount in 
deposit, be made over to Bama Soonduree, 
and that the residue be paid to Tarinee Kant 
Lahoree. On appeal, the Judge has reversed 
this order on the ground “that the meshe 
profits which under the provisions of Sec- 
tion 11 Act XXIII of 1861 are assessable 
by the Court executing the decree are only 
such as have been by the decree made pay- 
able in respect of the subject-matter of the 
suit between the date of the suit and the 
date of the execution of the decree ;—any 
question of mesne profits not determined by 
the Court making the decree not being 
properly cognizable by the Court executing 
‘the decree.” Now, in the first place, we 
may observe that, during the protracted 
litigation in respect of these excess lands 
when and after Bama Soonduree was success- 
ful in getting back the excess lands, she 
claimed wassilat for a considerable period, 
the special respondent before us uever took 
the objection that the Court had no jurisdic- 
tion under Section 11 Act XXII of 1861. 


His objection was that the claim for wassilat 


was barred under the statute of limitation. 
That objection was rejected, and the present 
one as to the jurisdictfon has now been 
taken, evidently well knowing that if that 
objection can be maintained and Bama 
Soonduree is referred toa separate suit for 
wassilat, it would be of no good to her, in- 
asmuch as her claim for wassilat is now 
barred e 

Now in this case it seems tous that the 
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question which has avisen Between the parties 
is a question which relates to the execution 
of the decree. Tarinee Kant Lahoree, in 
execution of the original decree, having 
tuken possession of lands in excess of what 
he was entitled to tuke possession of under 
the décree, the questi@n arose in execution 
of that decree on the objection of Buma 
Soonduree Dassee, and that question was® 
decided in her favor, and we think that ynder 
the provisions of Section 11 the question of 
wassilat being a question which arises 
between the parties to the suit with reference 
to the execution of the decree, must ‘be 
determined by the Court executing the 
decree, and not by a separate suit ; and there 
is n case which haf been referred to in 
Volume VII, Weekly Reporter, Civil Ruise 
ings, page 3872, Radha Gobind Shah v. 
Brojendro Coomar Roy Chowdhry, which 
we think is in point, ` 

We, therefore, reverse the®decision of the 
Judge and restore that of the first Court 
in so far as it declares the right of Bama 
Soonduree to recover without a separate suit 
the amount of wassilat to which Bama 
Soonduree is entitled. The Judge will find 
whether Bama Soonduwe is entitled to'the 
sum claimed by her or not. 








The 5th September 1873. 


Present : ° 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Enhancement of Rent— Act VIII (B.C.) of 1869 
8. 18 — Pleadings—Onus Probandi. 


Cases Nos. 161 to 164 of 1873. 


Special Appeals from a decision passed by 
the Judge of Shahabad, dated the 4th, 
September 1872, modifying a decision of 
the Moonsiff of Arrah,® dated the 22nd 
June 1872, ‘ 


Doma Roy ané others (D&fendants) 
éppellants, 


PETSUS 


James Melon and others (Plaintiffs) 
Respondents. i 


Baboos Kalee Kishen Sen and Tarucknath 
Paleet for Appellants. 


Mr. C. Gregory and Moulvee Murhumus 
Hossein for Respondents. 


In a suit to recover rent at an enhanced rate after 
notice upon groynds furnished by thefirst two clauses of 
s. 18 Act VIII (B.C.) of 1869, where defendant pleaded 
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that the land was mowrossee, held by him at a fixed 
rate of rent for generation after generation : 

Hep that defendant’s failfire to prove this plea was no 
bar to his setting up that he had earned the right of 
occupancy in the land. 

He tp that plaintiff could not succeed without proving 
the substance of each part of cl. 1, and that it was 
not enough to show that the rate paid by defendant was 
below the prevailing rate for adjacent land of a similar 
description and with similar edvantages ; but it must also 
be shown that the prevailing rate was paid by ryots of 

fe same class as defendant. 


e è 

Phear, J.—Tue judgments in both the 
a Lower Curts are long and very full, and it 
certainly cannot be made matter of complaint 
that the case has not been investigated with 
considerable assiduity ; but nevertheless it 
has not in the result been left entirely free 
from doubt and difficulty. 

The plaintiff sued to recover rent at an 
@fthanced rate, after notice, from the defendant 
upon the grounds which are furnished by the 
first two Clauses of Section 18°’ Act VIII 
(B.C.) of 1869, 

The defendgnt*pleaded, first, that the land 
- held in cultivation by him is mowrossee,— 

Jand held by him for generation after genera- 
tion at a rate of rent which has not been 
varied; and secondly, that no tenant of his 
class, and occupying the same quality of land 
as he did, paid avy hfgher rate than he did. 
The Lower Appellate Court, after a careful 
discussion of the evidence bearing upon the 
point, has arrived at the conclusion that the 
allegation made by the.defendant to the effect 
that he had beld this land at a fixed rent for 
generatioh after generation is not made out ; 
aod having failed in this, according to the 
opinion of the Lower Appellate Court, the 
defendant was barred from alleging that he 
had aright of occupying under the statute 
by reason of having held the land for a period 
of 12 years or more. And on this ground 
the Lower Appellate Court, being of opinion 
that the rates of rent reported by the Ameen 
as the rates of remé prevailing in the neigh- 
bourhood, held that the plaintiff had made 
out his case. | 
But it appears to us that the defendant was 
not barred from setting «® that he had 
earned the right of occupancy in this land 
merely by reason of his having failed to prove 
- that he had held it at a fixed rate from genera- 
tion to generation. The lesser allegation 
seems to be involved in the greater ; and it 
might be that, although the defendant fniled 
‘to satisfy the Court that he aud his prede- 
éessor’s had always paid rent for this land at 
the same unvarying rate, yet that he could 
bring very convincing proof that they had 
been holding fhe Jand from generation to 


generation, or at any rate for a period oxceed~ e 
ing 12 years. And if this were so, ad if 
this were made out, then he wouid be 
entitled to the benefit of the fact that he had 
a right of dccupancy whatever might be the 
extent of such benefit. lt possibly was an 
ingredient amongst others going to make up 
the character which the defendant bore, and 
so might help to distinguish the class of ryot 
to which he belonged from the other classes 
of ryots in the village. 

Moreover, irrespective of this point, the 
plaintiff could not succeed in this suit 
without proving the substance of each part 
of Clause 1} namely, that the rate of rent 
paid by the defendant was below the prevail- 
ing rate payable by the same class of ryots 
for land of a similar description aud with 
similar advantages in the places adjacent. 
The Lower Court has arrivid at the conclu- 
sion that the rate of rent paid by the defend- 
ant is below the prevailing rate paid for 
land of similar description aud with 
similar advantages in the places adjacent, 
but it has abstained from enquiring whether 
this prevailing rate is paid by the same class 
of ryots as that to which the defendant 
belongs. The Lower Appellate Court appears 
to have advisedly abstained from entering 
into this enquiry. It seems very clear thas, 
although the defendant failed in making out 
the first part of his defence, he was quite 
entitled to insist that the plaintiff should 
prove that the prevailing rate on which he 
relied wus a rate paid by ryots of the same 
class as that to which he, the defendant, 
belonged: in other words, the plaintiff was 
bound amongst other things to satisfy the 
Court that the ryots who paid the prevailing 
rates which were proved were of the same 
class of ryot as the defendant. The burden 
would lie upon the plaintiff of first showing 
what class the defendant belonged to, and 
then of showing that the ryots who paid 
these prevailing rates were also ryots of the 
same class. It might, as has already been 
remarked, be a fact relevant to this issue that 
the defendant was a ryot with a right of 
occupancy: it might, be again a fact still 


more relevant that þe was a ryot who witha: — 


his ancestors had oecupied this land for 
generation after generatione for a great 
number of years, because it is quite conceiv- 
able that a hereditary ryot of that kind, 
although he had not obtained a right to hold 
at a fixed rent, might be reckoned in the 
village as belonging to an entirely different 
class from the other class who paid the higher 
rate. While we make these ae we 
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desire also to say that we see no reason for 
layirfy down as a rule that a ryot-having a 
right of occupancy, merely for that reason, is 
in a different class from ryots who have not 
succeeded in obtaining a right of occupancy. 
If that were so, then the effect of Section 6 
would be to give, after the expiration of 12 
years’ occupation, not merely a right of occu- 
pancy, but aright to hold at a more favorable 
rate of reut than before. 


We think the case must be remanded for 
the purpose of trying whether or not the 
defendant is of the same class of ryot as 
those who have been proved by*the evidence 
in the case to pay the prevailing rate of rent, 
which rate of rent has been assessed as the 
rate of rent proper to be paid in this suit by 
the defendant. 


Costs will abide the event. 


It is admitted by’ the pleaders of the 
respective parties that the like order will be 
made in all the four cases. 





' The 5th September 1873. 


Present: 


The Hovw’'ble J. B. Phear and G. G. Morris, 
Judges. 


Atiuchment—~ Presumption. 


Case No. 170 of 1878. 


Special Appeal from a decision passed by 
the ddditional Judge of Tirhoot, dated 
the 9th August 1872, affirming a decision 
of the Subordinate Judge of that 
district, dated the 15th May 1872, 


Mussamut Goonjessur Koonwar (Plaintiff) 
Appellant, 


VErSUS 
s 


Luchmee Narain Singh and others 
(Defendants) Respondents. + 


Mr. R. E. Twidale for Appellant. 


Baboo Kalee Kishen Sen for Respondents. 


_ Wherg an attachment more than nine years old, made 
in execution of ‘a decree more than twelve years old, was 
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pleaded as an injunction operative under the Civil Proce- 
dure Code, s, 240, the Cour, HELD themselves bound to 
assume, in the absente of other information, that the 
attachment had been removed and the execution pro- 
ceedings had all come to an end. 


Phear, J.—Tue plaintiff is clearly entitled 
to a decree unless the’conveyance which she 
obtained from her father-in-law on the 28th 
August 1867, was prohibited by a Civ? 
Court injunction operative at the timeeunder 
Section, 240 of the Civil Proce@ure Code. 
It is said that an attachment, put upon the 
property on the 15th June 1858 by the first 
defendant as judgment-creditor in execution 
of the decree which he had obtained against 
the father-in-law, was such an operative 
prohibition in Augu8t 1867. There is evi- 
dence on the record of this attachment, ated 
there is evideuce of the decree in execution 
of which it was made having been passed on 
the 80th June 1855, and no other facts 
connected with the executfon of this decree 
seem to have been put in evidence before the - 
Lower Courts. As, then, the record stands 
in August 1867, there was only this attach- 
ment of June 1858 made in execution of the 
decree of the 80th June 1855; that is, an 
attachment more than 9 years old made 
in the execution proceedings of a decree 
more than 12 years old. In the absence of 
any other information upon the matter, and 
in the spirit dictated by the decision of the 
Privy Council, which is to be found in XX 
Weekly Reporter, pnge 135, we are bound to 
assume that the attachment had been removed ` 
aud the execution proceedings had all come to 
an eud before August 1867. If this were not 
so, it was the fault of the defendant, judgment- 
creditor, that he did not prove better matter 
of defeuce than he has proved. 


i 

We are told, but of this fact we have no 
proof, that the judgment-greditor did apply 
for attachment aud execution in August 
1867. If this swere so, it would afford 
almost convincing proof tlmt the former 
attachment and fhe proceedings in execution 
had in fact previously come to an end; and 
whether they had done so or not by reason 
of abandonment or satisfaction of deeree, it, 
would seem in the absence of all information 
bearing upon the point that the decree itself 


must haye been barred. 


We reverse the decision of the Lower 
Appellate Court and remand the ease for 
re-trinl upon the first and second issues raised 
in the Court of first instance, 


Costs will abide the event. 


» " 
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The 5th September 1878. 
oo ° 


Present : 


* The Hon’ble J. B. Phear and G. G. Morris, 


Judges. 


. Privy Council Decfees— Execution. 


W Case No. 105 of 1873. 


`` o Miscellaneous Appeal from an order passed 


by the Subordtnate Judge of Sarun, 
dated the 27th February 1878. 


Gooroo Surun Dass and others (Decree- 
holders) Appellants, 
o- 
VETSUS 


“Hunooman Pershad Sahoo and others 
(Judgment-febtors) Respondents, 


Mr. R. T. Allan and Baboos Sreenath 
Dass and Kalee Kishen Sen for Appel- 
lants. 


No one for Respondents, 


When a decision of the Privy Council is sent down 
to the Court of first instance by the High Court and 
becomes the final decree in the case, the Court of first 
‘instance 1s bound to execute it in the same way precisely 
as if it was an express decree of the High Court. 


Phear, J.—It is quite clear that so far as 
regards the effect of the decree upon the two 
judgment-debtors who have-been duly sum- 
moned in this case, the Subordinate Judge 
has fallen into error. As the other judgment- 
debtor is not before us; we cannot pass any 
decision which shall affect him. 


When the decision of the Privy Council 
was sent down to thé Court of first instance 
by this Court, the effect of this proceeding 
was that this detision becanae the final decree 
- in the case, which the Couy@ was bound to 
execute in the same way precisely as if it 
was an express decree of this Court, ¿e to 
take all such measures as would be necessary 
to effect execution of it as if it had been in 
tefms a decree of this Court. We, therefore, 
_ reverse the order of refusal of the Subordi- 
nate Judge so far as regards the two 
judgment-debtors who have been summoned, 
and send back the case in order that’ the 
execution proceedings may go on. 


We allow one gold mohur for costs. 
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The Sth September 1873.  * 


Present: 
The Hon’ble Dwarkanath Mitter, Judge. 


Sale of Tenure—Change of Rent—Act VIII 
( B.C.) of 1869 s. 4. 


Case No. 1040 of 1873. 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 17th 
February 1873, affirming a decision of 
the Moonsiff of Magoorah, dated the 27th 
March 1872. 


Soodha Mookhee Dassee (Plaintiff) 
Appellant, 


VETSUS 


Ram Guttee Kurmokar (Defendant) 
Respondent. 


Baboo Bipro Dass Mookèrjee for Appellant. 


Baboo Ram Churn Mitter for Respondent. 


The sale of a portion ofa tenure involving a distri- 
bution of the rent over two parts does not amount to a 
change . is within the meaning of Act VIII (B.C.) 
of 1869 


Mitter, J.—T ast of opinion that this 
special appeal ought to be dismissed. The 
admission relied upon by the special appellant 
does not show that there was a change in the 
rent payable by the defendant. All that 
the defendant said in the 4th para. of his 
written statement was that a portion of his 
tenure having been sold to some other person, 
the rent was proportionately distributed over 
the two parts of he tenure. This in my 
opinion does not amount to a change of rent 
within the menning of Section 4 Act VIII 
(B.C.) of 1869. Thedefendant bas proved 
that he is entitled to the benefit of the 
presumption referredeto io tha? Section, and 
it was for the plaintiff to rebut that presump- 
tion by showing either that the rent had been 
changed, or that it was fixed at some period 
subsequent to the date of the permanent 
settlement. 


. The appeal is dismissed with costs. ° 
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Fhe 5th September 1878. 


Present: 
The Hon’ble Dwarkanath Mitter, Judge. 
Arbitration Award—Act VIIL of 1859 s. 327. 
Case No, 1271 of 1873 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 3\st March 1873, afirm- 
ing a decision of the Sudder Moonsiff of 
that district, dated the 81st July 1872. 


Nursingh Gariwan (Defendant) Appellant, 
VETSUS 
Puttoo Ostagur (Plaintif) Respondent. 
Baboo Kumla Kant Sen for Appellant. 
Moonshee Serajul Islam for Respondent. 


An award of arbitrators is not a nullity because it has 
not been filed in Court under the provisions of Act VIII 
of 1859 s. 327. 


Mitter, J—I am of opinion that the deci- 
sions of both the Lower Courts are erroneous 
in law, and ought therefore to be reversed. 
Those Courts were wrong in holding that the 
award of the arbitrators relied upon by the 
defendant was a nullity because it had not 
been filed in Court under the provisions of 
Section 827 of the Code of Civil Procedure; 
and in support of my view, I have simply to 
refer to n decision of this Court in VIL Weekly 
Reporter, page 269, and also to a decision of 
the Madras High Court reported at page 119, 
Volume IV Madras High Court Reports. 
The plaintiff wanted to get rid of the arbi- 
tration award upon the ground that the 
arbitrators did not sit together to decide the 
case which was referred to them for arbitra- 
tion, but caused the decision to be written 
by some other person, and afterwards signed 
it at different places. No evidence, however, 
has been given by the plaintiffs to prove 
this allegation. On the centrary, it is clearly 
proved by the evidence of the arbitrators and 
some other witnessesethat there was no im- 
propriety or misconduet on the part of the 
arbitrators,——that they all went to the spot and 
settled the dispute accoxding to the deeds of 
reference. It has been said that one of the 
arbitrators stated in his deposition that the 
award was contrary to the deeds of reference ; 
but this appears to be clearly a mistake, for 
that very arbitrator says in the most distinct 
terms,that he and his co-arbitrators had gone 
to the spot and settled the dispute then and 
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there according to the koalas of the respec- 


tive parities. The word “ a appears to - 


have been evidently left out in recording the 
deposition of this witness. Holding, there- 
fore, that the award of the arbitrators is 
binding between the parties, I reverse the 
decisions of both tife Lower Courts and 
dismias the plaintiffs suit with all costs. 


The 5th September 1873 
Present? 


The Hon’ble Dwarkanath Mitter, Judge. 





Proceedings under Act IV of 1840— Evidence. | 


Case No. 1103 of 1873. 


` -9 
Special Appeal from a decision passed by. 


the Officiating Judge of Cuttack, dated 
the 15th February 1873, modifying `a 
decision of the Officiating Moonsiff of 
Poorée, dated the 22nd August 1872. 


Mohunt Radha Churn Dass Gossames 
(Plaintiff) Appellant, 


VETSUS 
S 


Akran Khoôtea (one of the Defendants) 
Respondent. 


Baboos Obhoy Churn Bose and Jugġut 
Churn Banerjee for Appellant, 


Baboo Mohendro Lall Mitter for 
Respondent. 


Proceedings under Act IV of.1840, to which both 
litigants have been parties, may be treated as evidence 
between them on the question of possession. 


Militer, J.—I sre vo reason for interfering 
in the ease. The Judge of the Lower Appel- 
late Court has found as a fact that the - plain- 
tift has failed to prove his’ possession within 
12 years prior to.the institution of this suit. 
It is said that the Judge has not taken into 
consideration the measurement papers and 
other evidence produced by the plaintiff, but 
there is no ground for holding that this con- 
tention is correct. It has been further urged 
that the Judge was wrong in law in treating 
the proceedings under Act IV of 1840 as 
evidence in favor of the defendants. No 
authority has been cited in support of this 
contention, and I see no reason why those 
proceedings to which both the litigants were 
parties should not be treated as evidence on 
the question of possession., Tlie appeal is 
dismissed with costs, 
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Present : 
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The 8th September 1873. 8 ° 


Present: 


The Hon’ble Sir Richard Couch, Ke, Chief | The How’ble Sir Richard Couch, Kte Chief 


Justice, and the Honble F. B. Kemp, 
Louis S. Jackson, Dwarkanath Mitter, 
aud O. Pontifex, Jecdges. 


& Small Cause Couris— Special Appeal. 
L] 


e Case No. 131 of 1873. 


Miscellaneous Special Appeal from an 
order passed by the Assistant Commis- 
sioner of Manbhoom, dated the 5th 
February 1873, affirming an order of 
the Latra Assistagé Commissioner of 

os T nomnnete dated the lst October 
72, 


Gora Chund Missre (Decree-holder) 
e Appellant, 
d 


VETSUS 


Rajah Boykunto Narain Singh (Judgment- 
debtor) Respondent. 


Baboo Mohinee Uéhun Roy for Appellant. 


Baboo Bhowanee Churn Dutt 
for Respondent, 


* <A special appeal does not lie from the decision of the 
Lower Court on a regular appeal in a suit of the nature 
‘cognizable by Courts of Small Causes, 


This case was referred to the Kull Bench 
by Couch, C.J., and Glover, J., on the 24th 
July 1878, with the following remarks :— 

Couch, C.J—THeE proceedings in which 

this special appeal is preferred were in 
‘execution of a decree made on the 25th of 
May 1848 for Rs. 240, being the amount 
claimed. The Suit was ote of the nature 
cognizable in Courts of Small Causes under 
Act XLII of 1860. It has been objected 
that a special appeal does not lie from the 
decision of the Lower Court on the regular 
appeal, and, a decision in VIII Weekly 
Reporter, 107, has been cited in support 
of the objection. As our opinion differs 
-from that decision, we refer this appeal for 
the final decision of a Full Bench. 

The judgment of the full Bench was 

_ delivered as follows by— ` 

Couch, C.J-—We are all of opinion that 
an appeal does not lie in this énse. 

The appeal will therefore be dismissed 
with costs, : 


Justice, and the Hon'ble F. Æ. Glover, 
Judge. 


Title—Possession—Onus Probandi. 
Case No. 1143 of 1873. 


Special Appeal from a decision passed by 
the ist Subordinate Judge of Hooghly, 
dated the 2\st March 1878, reversing « 
decision of the Moonsiff of Serampore, 
dated the 26th June 1872. 


Raj Kishen Mookerjee (Defendant) 
Appellant, 


VETSUS 


Pearee Mohun Mookerjee and others 
(Plaintiffs) Respondents. 


Baboo Bama Churn Banerjee for Appellant. 


Baboo Issur Chunder Chuckerbutty for 
Respondents. 


In a suit which was really one to recover the posses- 
sion to which plaintiff was entitled, the plaint alleged 
that plaintiff had been in khas possession and had been 
dispossessed by defendant. The plaintiff having proved 
aprimd facie title, and defendant failing to prove any 
title to possession, the first Court decreed the suit. The 
Lower Appellate Court reversed the decree on the ground 
that plaintiff had not proved the allegation of khas 
possession or that of dispossession : 

Hexp that the Lower Appellate Court took too narrow 
a view of the plaintiff’s case and decided the suit upon 
a wrong issue; for plaintiff's title having been admitted, 
he ought not to have been required to prove khas posses- 
sion in order to recover the land from one who had no 
title to it. 


Couch, C.J.~Tuer suit was substantially 
to recover possession of land which the 
plaintiff stated was in the defendants’ posses- 
sion, and which the plaintiff was entitled to 
have possession of. 

The plaint (as it is not infrequent in these 
cases) says that the plaiutiff was in khas 
possession and the defendants dispossessed 
him, but the suit was really to recover the 
possession which the plaintiff was entitled 
to. It is stated in the judgment of the 
Moonsiff, and has ngt been questioned either: 
in the Appellate Court or in this Court, 
thft the plaintif purchased the land in 
dispute under a kobalah dated the 2nd of 
Chyet 1277, and it was admitted by both 
parties that the persons from whom he 
purchased were proprietors of it. This is 
what the Moonsiff says. That would give 
the plaintiff a primd facie title to the posses- 
sion of the land, and it wotld be for tho 
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defendants to show that by some title which 
they hd they ought to be continued in the 
possession, and that the plaintiff could not 
deprive ghem of it. 

The Movonsiff framed an issue, “ whether 
the plaintiffs vendor was jn khas posses- 
“ sion of the property set forth in the plaint, 
“and whether the plaintiff, since his alleged 
“ purchase, held khas possession of the pro- 
“perty under claim and has been forcibly 
“ dispossessed therefrom by the defendants; 
“or whether, as alleged by the defendants, 
“the said property was held by ths tenant 
‘‘Gunesh Ghose under a dur-mokururee 
‘‘mowrosee title and was purchased from 
“ him by the deceased Hur Mohun Movker- 
“Jee, who, as alleged by the defendants, held 
t possession of it by leasing the same to 
“ Dhurmo Dass Sholmal.” 


' The first part of this issue was, consider- 
ing the nature of the plaintiff’s claim, too 
narrow. It atiributed more importance to 
the allegation of khas possession and forcible 
dispossession than ought to have been attri- 
buted to it, and it put upon the plaintiff the 
necessity of giving proof which, seeing what 
was admitted, he ought not to bave been 
required to give. His title to the land was 
admitted, and it was not therefore necessary 
that he should give this evidence in order to 
enable him to recover it from a person who 
had no title to the possession, as it was stated 
the defendants had not. The latter part of 
the issue raising the question whether the 
defendants had the title to keep the posses- 
sion was right. 


It was not of much consequence in the first 
Court that the issue was framed in this way, 
because if came to a conclusion in favor of 
the plaintiff aud gave him a decree, but when 
the case came by appeal before the Subor- 
dinate Judge, he tried it upon this issue 
strictly, Although it was clear thaf the 
plaintiff was entitled to the land and there- 
fore to possession, unless the defendants 
could show a title to the possession, he 
dismissed the plaintiff’s suit because he had 
not proved the allegation of kbas possession 
apd also the allegation of dispossession. In 
that he was wrong. fe took much too 
narrow a view of the plaintiffs case and has 
decided the suit pon a wrbng issue. 


The decision in the XII Weekly Reporter, 
page 365, is an authority against what he 
has done, and so also is the recent decision 
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and also to some extent ¢he decision in 
special appeal 697 of 1872.* 

The case in the VIIL Weekly Reporter, 
page 884, which has been quoted for the 
respondent, is distinguishable from the pre- 
sent. There, as we tnderstand the case, the 
learned Judges decided ghat it being shown 
that the occupation of the defendant was by 


the permission of the plaintiff, and that the @ 


plaintiff had treated the defendant as a tenant, 
the plaintiff could not recover pqssession 
from the defendant without having in the 
first instance determined the tenancy which 
was of a permissive character. But here 
there is no permission by the plaintiff to the 
defendants to keep the land, or treatment of 
the defendants by the plaintiff as tevant 
shown, 
that the defendants had from the first been 
asserting a title adverse to the plaintiff and 
claiming to keep possession of the land under. 
some alleged title which they had derived 
from the former occupier of it;* but which 
they fuiled to prove. 

The case has been wrongly tried by the 
Subordinate Judge, and decided against the 
plaintiff upon an issue upon which it ought 
not to have been decided against him. It 
must be remanded for re-trial. The costs 
will follow the result. 


` 
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The 8th September 1873. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Procedure—Act VIII of 1859 ss. 204 & 210— 
Judgment-debtor’s Property—Pursutt by Judg- 
ment-creditor. 


Case No. 142 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Bhaugul- 
pore, dated the 17th February 18738. 


Shah Ameen Ahmed, Appellant, 


versus 


Syud Velaet Ali Khan (Decree-holder) 
Respondent. 





Mr. C. Gregory for Appellant. 


Mr. R. E. Twidale and Moonshee Mahomed 
Yusoqf for Respondent. 


An application under s. 210, Civil Procedure Code, 


~ of this Bench in special appeal 889 of 1872,* | cannot be allowed to succeed upon the ground which 


** * Ante, page 374, 


* 


-* 19 W, R, 188. 
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On the contrary, it would appear., 


t 


* 
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would support an application under s. 204, and an appli- 
cation under the s. 204 must be disposed of on a state 


of facts which would give the Judge power to issue’ 


the order under s. 204, 


Where a jtdgment-creditor delays long after the 
death of the judgment-debtor in following such debtor's 
property into the hands of his*heir, it is incumbent on 
him to explain the reason nor the delay, 


we Phear, J.—Tuisisaregular appeal agninst 
an order made by the Subofdinate Judea i in 
certain execution proceedings. But, in conse- 
quence of the course which things have been 
_ allowed to take in the Court below, we have 
really no materials whatever before us which 
would enable us to determine the matter in 
contest between the parties, and therefore | 
we have no other altemative than to reverse 
edie order òf the Subordinate Judge -and to 
seud back the case to him for a proper trial, 


- So far as we can learn the state of the 
facts, it is teis:—The present appellant, 
against whom the order in execution has been 
made, was not a party to the suit, or affected 
.by the decree which is sought now to be 
executed. He was first brought into the 
execution proceedings by an application which 
the -judgment-credifor made on the 20th 
September 1872. In that application, as it 
has been read to us, the judgment-creditor 
sought to make the present appellant liable in 
execution of a decree against one Mussamut 
_Wazeeroonnissa by reason of his being heir 
“to Wozeeroonnissa and in possession of assets 
originally belonging to her and descended to 
‘him by inheritance as her heir. On that 
application being made by the judgment- 
creditor, the Subordinate Juige ought to 
have called upon the other side, the present 
appellant, to answer it, and to have fixed a 
day giving opportunity, to both sides if they 
wished it to adduce evidence upon the matters 
of fact which were involved in the applica- 
tion. But it appears that the Subordinate 
Judge did not take this gourse. He issued 
an order of attachment against the present 
appellant’s property on the 7th November 
1872, without giving him*any previous notice 
whatever. And the.present appellant first 
came into Court on the 8th January 1873, 
with a petition in which he protested against 
-his property being sold in execution of the 


decree. 
6 


At that time' no hearing of the matters 
‘alleged in the judgment-cr editor’s petition of 
the 20th September 1872 had been had, 
and no order lind been made by which the 
present appellant was put upon-the record or 
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in any way made liable to the decree “origin-° 
ally -passed against Wuzeeroonnissa. The 
Subordinate Judge issued a notice of this 
petition to the judgment-creditor, awd upon 
receiving the answer of the judgmeit-creditor 
he made the order which is now com- 
plained of. 


If we are right in supposing that the 
application of September 1872 was an sppli- 
cation to make the present appellant liable 
under Section 210 of the Civil Procedure 
Code, then it would seem that there are no 
materials at all before the Court upon 
which the “question as to the right of the 
judgment-creditor to make the present 
appellant so liable could be determined, 
unless the petition of the present appel- 
lant filed in January 1873 be such 
material. And upon that petition it is clear 
enough, if his statements are to be taken, 
heir of Wuzeeroonnissa 
nor in possession of any of her property. 
But we are told, on the other side, that’ if 
the judgment-creditor had the opportunity 
of putting forward his case, it would appear 
that the statements in the petition of the 
present appellant are not correct. Whether 
this is so or not, we are perfectly unable to 
say : we have absolutely no evidence either 
in support of those statements or on the 
other side in refutation of those state-- 
ments. In truth it is quite apparent that 
the question which was raised between the 
parties by reason of the application which 
the judgment-creditor made on the 20th 
September 1872 has never been at all tried 
in the Court below. And thus it has hap- 
pened that we are without the means of 
trying this regular appeal. 


We may be wrong in supposing that the: 
application of September 1872 was an anpli- 
ention under Section 210 of the Civil 
Procedure Code, because it seems in answer 
to the petition which the present appellant 
presented in January 1878, the judgment- 
ereditor said that he was seeking to make 
the present appellant liable, not as heir of 
Wouzeeroonnissa, but as a person who had. 
become liable as a surety. for the payment of 


thes decree, , g 


However this may be, the application is 
single in its nature and must be disposed of 
upou its merits. 


If it is an application under Section 210; 
then the Judge must satisfy himself ghat the 
facts are such as would justify iim i in making 
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tthe ordér against the present appellant, which 

Sectio 210 gives him jurisdiction to make. 
Tle caunot allow the application, if it be 
an application falling within Section #210, 
to succeetl upon the ground which would 
support an application under Section 204, 
Tf, on the other hand, it is an application 
to make the present appellant liable þe- 
cause he falls within the provisions of 
Section 204, it must be disposed of 
upon a state of facts which wonld give 
the Judge power to issue the order under 
Section 204. s 


Also, we may add, whatever may be the real 
character of the application, if it fails on its 
merits, the applicant, judgment-creditor, 
would not be barred in making the applica- 
tion in the alternative form. 


We will also add that it ought to bea 
matter of consideration with the Judge, 
when he is called upon to deal with the 
application under Section 210, whether the 
applicant, under all the circumstances of the 
ense, had made his application with due 
diligence and without unnecessary delay, 
because, while the law allows a judgment- 
creditor to pursue the property of his 
deceased debtor into the hands of an heir or 
a person who has taken it as a volunteer, it 
is stijl Incumbent upon him to do so without 
unnecessary delay. He cannot be allowed 
after any lapse of time whatever to make a 
claim aguinst the assets in the hands of a 
person who had succeeded to them honestly 
and held them without notice of his claim. 
The period which has elapsed since the death 
of Wuozeeroonnissa is already somewhat 
about 8 or 10 years, and it will be incumbent 
upon the judgment-creditor to show why it 
is that he has delayed so long before he has 
followed her property into the hands of her 
heir. The decree itself is upwards of 20 
yenrs old. It seems altogether unexplained 
why it was not even satisfied during the life- 
time of Wuzeeroonnissa herself. 


We reverse the order of the Subordinate 
Judge and remand thecase to him for a full 
and proper enquiry on, the footing of the 

“Sudgment-creditor’s petitjon of the 20th Sep- 
tember 1872. 

Costs of this*appeal will abide the event ; 
plenderv’s fees being assessed. at two gold 
mohurs. 
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The 8th September 1873. 
sar art 


Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


. e 
Procedure—Act Vigi of 1859 s. 256, 


In the matter of 
Brojo Molfun Thakoor, Petitioner, e 


CETSUS 2 


Shah Ameenooddeen and another, Opposite 
Party, 


Mr. R. E. Twidale for Petitioner. 


Mr. C. Gregory and Moulvee Murhumug s 


Hossein for Opposite Party, 


The issue which arises when a petition is preferred 
under Act VIII of 1859 s. 256 is a judicial proceeding 
and ought to be carried out with regularity, the Court 
fixing a day for the hearing of the mattar of the petition 
and giving reasonable notice to all parties, ĉe., such as 
would afford to each party fair and reasonable oppor- 
tunity of bringing the necessary evidence on or before 
that day. l 


Phear, J.—Ir is unfortunate that this 
matter has come before ùs for decision upon 
very scanty materials, The judgment-debt-' 
ars and judgment-creditor who have been 
called upou to show cause against the rule 
have failed to put in any affidavit, or to bring 
under our notice anything that we could: 
consider as an answer to the facts which have 
been made out by the affidavit of the petitioner. 
It appears from that affidavit that the 
petitioner purchased the property which is 
the subject of the Subordinate Judge’s order 
at an execution sale, which was held on the 
17th February 1873. On the 3rd March 
1873, that is, within the period of 30 days | 
after the sale, the jJudgment-debtors put if 
one or more petitions, depostritig at the same 
time the sum of Rs. 4,914; and by these 
petitions they complained that the execution 
sale had been irre@ularly held (specifying, 
ns we uñdersta®d, certain particulars of 
irregularity) and that the consequence of 
this was that their property had been sold at 
an under-value and accordingly to their 
prejudice and loss. On the 18th April, the 
judgment-debtors further filed certain 
Collectorate proeeedings. And on the 22nd 
May 1878 the Subordinate Judge, without 
having previously fixed a day for the hear-" 
ing of this matter, suddenly called upon 
the plenders of both parties, as they are 
termed: and after learing sê much as they 
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had to say at the timesbefore him, made the 
order setting aside the sale of the 17th 
February 1873 which is now complained of. 
We gather these facts from the affidavit of 
the present petitioner, and in the absence of 
anything to the contrary we must take them 
to be the substantial fatts of this case: and 
upon these facts it is very plain that the 
Subordinate Judge in making the order of 
the 25nd May 1878 did not act in a proper 
and judic™hl manner. The question which he 
had to determine was of very serious moment 
both to the one side and to the other. Ifthe 
present petitioner had made an advantageous 
purchase at a good and effective sale held in 
execution of a decree, he was entitled to 
retain the benefit of thit advantage ; if, on 
?Fe other hand, the sale proceedings were 
irregular and not according to law, and the 
Judgment-debtors had been prejudiced in the 
way in which they have said that they 
were prejudicgd, then it is only right and just 
- that the sale should be set aside and the 
matter put in statu quo as it very well can 
be by the return of the purchase money with 
interest to the purchaser. But a question of 
so serious a character as this is ought to be 
tried in such a way a$ will give all parties an 
opportunity of putting the facts of their 
respective cases fairly before the Judge, and 
of properly discussing them. The issue 
which arises in a proceeding of this kind, 
that is to say, when a petition is preferred 


under Section 256 of the Civil Procedure- 


Code, is a judicial proceeding and ought to be 


carried out with regularity. Upon the peti-- 


tion being filed in March 1873 the Subordinate 
Judge ought to have fixed a day for the 
hearing of the matter of the petition and 
given reasonable notice thereof to all parties, 
t.e. such notice as would afford to each party 
fair and reasonable opportunity of bringing 
the necessary evrlence before the Court on 
“er before that day. This it appears to us 
has not been done, and therefore we are of 
opinion that the order mad® on the 22nd May 
1873 was arrived at with@ut due judicial 
enquiry and consideration. 
We desire to express no opinion whatever 
-as to the merits of that order; we confine 
ourselves to saying that it appears to us that 
the investigation such as it was, which the 


Subordinate Judge made, was not a fair and 


judicial trial of the question at issue between 
the parties, and therefore not sufficient to 
serve as a proper foundation for the making 
of that order. Accordingly, we direct that 
the order: be get aside. The Subordinate 
Judge will carry out the proceedings upon 


the footing of the petition of March ein a 
regular manner, giving all the parties reason- 
able and proper notice of the day upon which 
the investigation and enquiry will be held. 
The rulé will, therefore, be made absolute, 
and we think that the costs df the rule ought 
to abide the result of the investigation. 


The LOth September 1873. 





° Present: 


The Hon'ble Sir Richard Couch, Ké, Chief 
, Justice, and the Hon’ble F. A. Glover, 
Judge. 


E E E TEE ae 
1859 ss. 346 & 347. 


VIII of 


Case No. 1248 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 20th March 1873, affirming a deci- 
sion of the Moonsiff of Magoorah, dated 
the 10th July 1871. 


Mohesh Chunder Bose and others (Plaintiffs) 
Appellants, 


VETSUS 


Thakoor Dass Gossamee and others (Defend- 
ants) Respondents. 


Baboo Grija Sunkur Mojoomdar for 
Appellants, 


Baboo Bama Churn Banerjee for 
Respondents, 


Where a Judge, on the non-appearance of the 
appellant in person or by pleader, instead of observing 
the direction of the law, Act VIII of 1859 s. 846, goes into 
the merits of the case and gives a judgment against the 
appellant, the appeal must be considered as dismissed for 
default of the appellanéin appearing : and an application 
for re-admission and re-heariug cannot be treated as one 
for review, but must be entertained under s. 347, 


Couch, C.J—Tue first Court having 
dismissed the plaintiff's. suiteas not being 
proved, he appealed to the District Court ; 
but when the case was called on in that 
Court, he did not appear either personally or 
by any vakeel. It is said, and is not 
disputed, that the plaintiff had retained three 
vakeels, and the reason why not one of them 
appeared is said to be that all -threé were 
engaged in other Courts. 
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Thg'.Judge, instead. of dismissing the 
appeal for the non-appearance of the appellant 
in person or by pléader, appears to have 
thougtft that -it was his duty to see what 
were the merits of the case ; and accordingly 
he gave a judgment, in which, after saying 
that the onus was upon the plaintiff and that 
he only produced certain witnesses, he snid he 
considered that the evidence was not sufficient 
to establish the plaintiff’s title and oust an 
old occupant. Te was wrong in taking that 
course. He ought to have obsarved the 
direction of the law and acted under Section 
346 of the Code of Civil Procedure. 

This Court has held, in the case in XV. 
Weekly Reporter, page 193, that where a 
Judge does ag this Judge did, the appeal 
must be considered as having been dismissed 
for default of the appellant in appearing. 
Perhaps it ought to have occurred to the 
Judge that it was not a satisfactory way’ of 
considering or of deciding upon the merits 
of the case when he did not hear what the 
appellant had to say in support of his case. 

Then the appellant made an application in 
the same Court, buf to another Judge, Mr. 
Pepper having apparently quitted the office. 
The Additional Judge who heard that appli- 
cation said that the appeal was not dismissed 
for default, but was tried upon its merits, and 
consequently he refused to interfere except 
upon a review, and would not entertain the 
application as made under Section 347. 
There he was in error according to the de- 
cision we have referred to, for although the 


Judges speak of an application for a review, | 


what, considering their decision, they must 
have meant was an application for a re-ad- 
mission of the case and a re-hearing, not for 
a review. 

The position of things is that in ‘con- 
sequence of the erroneous proceeding of the 
Judge on the first occasion in going into the 
merits in the absence of the appellant, and 
of the Additional Judge upon the application 
to him considering that it was a decision on 
the merits and that he cotld* not interfere 
under Section 347, the plaintiff has a decree 
against him dismissing his suit. That ought 
not to be allowed to-stfnd. We think we 
need not now determine whether the Court 
would have considered, "if the application 
had been taken under Section 343, that there 
was n sufficient veason or not for the 
appellant not appearing. There has been an 
erroneous procedure of these Courts which 
vitiates the decision that is appealed from, 
aod weethink, the decrees must be set aside 
and the case remanded for re-hearing. 


The 11th Sepfember 1873. 


Present.: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Reviews—Jurisdictions-Act VIII (B.C.) of 
1865 s. 16—Restdent Cultivators. 


@ 


` Case*No. 104 of 1878. 
Special Appeal from a decision passed by the œ 
Judge of West Burdwan, dated the 28th 
September 1872, reversing a decision of 
the Moonsiff of Ounda, dated the 30th 
November 1871 


Nubokishore Biswas (one of the Defendants) 
Appellant, ` 


VETSUS . 
Jadub Chunder Sircar (Plaineiff) Respondent. 
` e 


Baboo Wopendro Chunder Bose 
for Appellant. 


Baboo Bhowanee Chunder Dutt 
for Respondent. 


A Judge has no power to review his Judgment on the 
ground of discovery of new evidence of the existence of 
which the plaintiff was not previously aware, without 
inquiry as to whether or not the plaintiff could and 
ought to have produced that evidence before. 

The mere fact of aryot residiug In a mouzab other 
than that in which his land is situated does not preclude 
him from being treated as a resident cultivator withiņ 
the meaning of Act VIII (B.C.) of 1865 s. 16. 


Markby, J-—In this case the Moonsiff ori- 
ginally dismissed the suit on the ground that 
the defendant was protected from ejectment 
by Section 16 Act VIII (B.C.) of 1865, and 
the Judge confirmed that judgment of the 
Moonsiff in a very clear judgment.- Subse- 
quently, he admitted a regiew of his own 
judgment on the ground of discovery of new 
evidence of the extstence of which the plaint- 
iff was not previougy aware. ®ut there does 
not appear to hage been any inquiry as to 
whether or not the plaintiff could and ought . 
to have produced that evidence before. There- 
fore, according to the decisions of this Court, | 
the Judge had no power to review his judg- 
ment on that ground, and the case must stand 
upon the origina] judgment of the Moonsift 
confirmed by the District Judge. Now, upon 
these judgments it is found that the defend. 
dant isa person who comes within the de- 
scription of resident ryots as contained in 
Section 16 Act VIII (B.C.) of 1865, and we 
cannot say that, merely because it appears on 

e 
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the pleadings that he résides in one mouzah 
` and the land is situated in another, he cannot 
as a matter of law be treated as a resident 
cultivator. > It may be and probably is the 
ease that the two mouzabs are situate within 
the same estate, and they may also be closely 
adjoining to each othr. 
The decision of the Judge iu review must, 
therefore, be set aside and the original judg- 
mentof the Moonsiff restored. The defend- 


e ants are entitled to their costsiu this Court 


aud the Court below. 





The Ist August 18738. 


+ 
2 s 
ae Present : 


Sir James W, Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. Collier, 
> and Sir Lawrence Peel, 


i l 
Alluvial Land—Gradual Aceretion— Riparian 
Proprietorship-—Issues— Onus Probandi. 


‘On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Maharajah Rajgndur Pertab Sahee, 
VETSUS 


Lalljee Sahoo and others. 


At the permanent settlement, the River Gunduck 
-divided Mouzah Sohagpore (Zillah Tirhoot) from the 
village of Doomree (Zillah Sarun). In 1837, the river 
pot into its southern channel, and a quantity of chur land 
to the north was resumed by Government and settled 
with the zemindars of Sohagpore. In 1846 it was again 
settled with the same zemindars, who remained in posses- 
sion until 1848 when, the river having returned to its 
northern channel, the deara Jand was claimed by pro- 
prieters on the southern or Sarun side of the river. The 
consequence was an Act IV of 1840 suit, which was 
decided in favor of the zemindars of Sohagpore. In 
, 1856, on the expiry of the last temporary settlement, the 
ee arose with whom Government should engage for 
the revenue, and it was finally decided by the Board of 
Revenue that a setflement should be made with the 
zemindars of Doomree; who accordingly obtained posses- 
sion. The Board’s decision proceeded on two principles, 
viz., that an usage existed that the main channel of the 
Gunduck should be the boundar® of the zemindaries, and 
that therefore the interest of the eemindars of Sohag- 
pore had been of a limited, temporary, and conditional 
character. 

These zemindars then bronght a suit to impeach this 
settlement and to recover possession. After decision, 
appeal; and remand, it was finally decided by the High 
Court that the land in dispute was identical with that 
formerly settled with the maliks of Sohagpore who 
(it was assumed) had a permanent, proprietary interest 
therein : 

Herp, that the proper issues to be tried were: Ist, 
“Whether the land had been settled in 1837 with the 
maliks of Sobagpore as proprietors of alluvium which 





_ * From the judgment of Bayley and... Jackson, JJ., 
in Regular Appeal No. 48 of 1866, decided 24th 
August 186% 


* 
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had gradually accreted to their estate; or upon what? 
other grounds .such settlement was made,—fhe onus 
of proving gradual accretion being on plaintiffs; and 
2ndly, Whether there was at the permanent settlement, 
and has been since, a clear and definite usage such as 
supposed by the Board of Revenue,—the burden of 
proving the affirmative of this being on the defendant. 


Tuer Lordships regret to find that they 
are not at present in a condition to recom- 
mend to Her Majesty to make an order 
which will finally determine the long litiga- 
tion between the parties to this appeal. 

The appellant, the Maharajah of Hutwah, 
is the owner of a large estate in Zillah Sarun, 
which comprises a village named Doomree, 
and for the purposes of this appeal may be 
called the Doomree estate. 

The respondents are zemindarg in 
Tirhoot. Their estates comprise a mouzah 
called Sohagpore, snd may be designated by 
that name. 

The two zillahs are divided by the River 
Gunduck, which at that part of its course has 
a northern and a southern channel; and it is 
proved beyond a doubt that, during the 
dry months, the main body of the stream 
has run sometimes in the northern and some- 
times in the southern channel. 

In 1790-91, when the two estates were 
permanently settled, the Gunduck ran in the 
northern channel: which, their Lordships 
think, must be taken to have been at that 
time the boundary of the two zillahs, aud 
also of the two estates—Tirhoot and Sohag- 
pore lying on the northern, Sarun and 
Doomree on the southern bank of the stream. 

In the year 1837 the river, whether by, 
eradual recession or sudden shifting is not 
very clear, had got into the southern channel ; 
and a quantity of chur land to the north of 
that channel was then resumed by Govern- 
ment; and after an investigation, which will 
be hereafter more particularly considered, a 
temporary settlement of it for the term of 
seven years was made by the Collector of 
Tirhoot with the zemindars of Solagpore. 
This was confirmed by the Commissioner of 
Revenue on the 23rd of April 1838 ; and, in 
August 1846, a segond settlement of this 
land for a term begipning on the 1st of May 
1846, and ending on the Ist of May 1856, 
was made by the game authority with the 
then zemindars of Sohagpore. Under the 
two settlements these zemindars appear to 
have been in undisturbed possession until 
1848, when, the river having returned to the 
northern channel, the deara land so settled 
was claimed by the appellant’s father, and 
other proprietors on the southern or Sarun 
side of the river. This led to disputes, and 
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toan Act IV of 1840 suit, which, on the 
16th of April 1849, the Magistrate of Sarun 
decided, in favor of the zemindars of 
Sohagpore, and his decision was confirmed 
on appeal by the Zillah Judge of Sarun on 
the Sth of October 1849. It appears from 
these proceedings that, on that occasion, the 
jurisdiction over the lands in question was 
admitted to have passed, on the change in 
the channel of the river, from the Tirhoot 
to the Sarun authorities. Both the Magis- 
trate and the Judge, however, maintained the 
possession of the zemindars of, Schagpore 
under the subsisting settlement, leaving the 
Sarun claimants to establish their title by 
regular suit. Some such suit, as to part of 
the land, appears to have been brought ; but 
the final determination in it of the question 
of title was prevented by the proceedings 
which are next to be mentioned. 


On the Ist of May 1856, the last tempo- 
rary settlement with the zemindars of Sohag- 
pore expired, and the question then arose 
with whom the Government should engage 
for the revenue of the deara land. On the 
7th January 1857, the Collector of Tirhoot 
(Mr. Lautour), entertaining in consequence 
of the change in the course of the river 
doubts as to his jurisdiction to make a new 
settlement, though the revenue assessed under 
the previous settlements had always been 
paid into his treasury, brought the question 
before the Commissioner of Patna, Mr. 
Tayler. That officer held a proceeding on 
the 3rd of March (both parties being 
represented before him), and came to the 
following conelusion :—~ 


“Jn this suit I have no doubt in the 
matter which the Collector has referred to 
me for my opinion, because from the purport 
of the report of the Collector itis evident 
that the lands appertnining to the deara 
settled, were, without any dispute, in posses- 
sion of the proprietors of Sohagpore, and 
the revenue has been paid by them to the 
Collectorate of Zillah Tirhoot. Under these 
circumstances, the stream of the river having 
been changed, the rightsand interests of the 
proprietors cannot be prejudiced thereby. 
Neither can the boundary be altered, as,’ for 
instance, there is much land on this side the 
ae which still belong to Patna ; there- 
ore, 


ac Ordered— 
“That an answer to the letter of the 
Collector of Zillah Tirhoot be forwarded to 


him, and he should act according to the 
directions in the said letter.” 
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And, on the 15th bf March 1857, he 
wrote a letter to the same effect to the 
Collector of Tirhoot, who re-settled the deara 
with the zemindars of Sohagpore by a pro- 
ceeding dated thee 15th of April 1857. 
The appellant, howevgr, appealed against 
this settlement to the Commissioner, and, 
through him, to the Board of Revenue sy 
and the decisién of the latter body was 
given on the 4th of September 1957,” ina 
letter from their Secretary, of which the e 
following are the material paragraphs :— 


“2nd.—At the time of the permanent 
settlement, and since then, there has been, 
the Board observe, a distinct and clear usage 
that the main channel ôf the Gunduck should 
be the constant boundary between the twS® 
districts of Sarun and, Tirhoot, and between 
the zemindaries on each bank divided by the 


river. 
® 


“ 37d,—In accordance with this usage, the 
chur, the object of the present dispute, has 
been twice temporarily settled with the 
maliks of Mouzah Sohagpore on the Tirhoot 
side, on which estate it was “an increment, 
the main channel of the Gunduck being to 
the westward of the chur. On the expiry of 
the last lease, when the chur became open 
to settlement as if it had been a new 
formation, Maharajah Chutterdharee Sahai 
claimed the settlement to be made with him,, 
as the lands by a change in the main channel 
of the river had become separated from 
Sobagpore, and formed then an increment on 
his estate within the district of Sarun, 

“4¢h,—Local inquiries by the proper offi- 
cers-verified this fact; but onreference to him, 
Mr. Tayler, the Commissioner, directed the 
settlement to be again made by the Collector , 
of Tirhoot with the maliks of Sohagpore, as 
they were in possession, an@ the lands of the 
chur, not having been washed away, were 
fully capable of identification, 


“ 5th.——But the Tessee’s right of occupancy, 
the Board are of opinion, ceased with his 
lease, and Mr. Tayler’s decision is not only 
opposed to established usage, and to Section 2 
Regulation XI of 1825, but also to the.prin- ` 
ciple laid in the Sudder Court’s decision in 
the case of Rajah Greesh Chand, appellant, v. 
Maharajah Te Chand, respondent,* in 
which the Court disallowed the plaintiff’s 
claim to alluvial lands which had originally 
formed in his estate, and had afterwards 





r ; Sudder Dewanny Adawlut’s Decisions, Vol. I, page 
74, 
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become united tb the defendant’s estate by 
the return of the rivér to its former course. 
“ 6¢h.—The Board would particularly refer 
to the note in this case, as showing the dis- 
tinction between the separation by change in 
the course of a river of *an alluvial increment 
not incorporated wit an original estate by 
permanent settlement, and the separation 


s from the same cause of a portion of original 


lnd, from its parent estate, provided for in 
Clause 2 Section 4 Regulation XI of 1825, 
In the advertisement to this volume of the 
reports, the notes are stated to have been 
written or approved of by the Judges who 
decided the cases, and they are consequently 
entitled to weight. 

“Tth.—Under thew circumstances, the 


*#oard have reversed Mr. Tayler’s orders 


appealed against, and they will be obliged if 
you will direct, in case the lands remain in 
their present state, that the papers and pro- 
ceeding may W made over to the Collector 
of Sarun, within whose jurisdiction the chur 
now lies, in order that he may form a settle- 
‘ment of it with the petitioner Maharajah 
Chutterdharee Sahai,” . 

In conformity with tbe directions con- 
tained in this letter, a summary settlement 
of the deara lands, which are the subject of 


this appeal, was made with the Maharajah of" 


Hutwah, who obtained possession of them. 
The present suit was brought on the 31st 


-of January 1860, by the zemindars of 


.Sohagpore, to impeach the ruling of the 
Board of Revenue and the settlement made 
under it, and to. recover possession of the 
lands in dispute. 

This being the object of the suit, it is 
dasirable to observe what were the principles 
Jaid down by the Board of Revenue, upon 
which the settlement with the plaintiff was 
(set aside, the new settlement made, and the 
possession of tlte property changed. They 
are i— 

1. That a clear and distinct usage that the 
main channel of the Gutduck should be the 
constant boundary, not oa¥y between the two 


` districts of Sarun and Tirhoot, but between 


the gemindaries on each bank divided by the 
river, existed at the time of the permanent 
' settlement, and had since continued to exist. 

2. That the chur land, when twice 
settled with the maliks of Sohagpore, had 
_ been go settled with them on the ground that 
‘ the river then ran in what has alone been 
called the southern channel, thereby making 
it an incremept for the time being to their 
estate within the district of Tirhoot, 

3. That by reason of the change in the 


main channel of the river, the land, 6f which 

they do not dispute the identity, had ‘become 

an increment of the +Maharajah’s estate 

within the district of Sarun, and accordingly 
ought to be settled with him. : 

4, That the right of occupancy of the 
maliks of Sohagpor e, who are called lessees, 
ceased on the expiration of their so-called 
lease. 

The twa principles then upon which the 
determination of the Board, and therefore the 
title of the appellant rests, are the existence 
of the alleged usage and the inference that 
by reason af that usage the antecedent inter- 
est of the plaintiffs, and their predecessors 
in the land, was only of a limited, temporary, 
and conditional character. 

Their Lordships do not propose to go at 
length into the pleadings in the suit, which 
appear to them to have sufficiently put in 
issue the propositions: of the Board of 
Revenue. They must remark, however, that 
the trial of the cause has been unfortunate, 
inasmuch as it has failed to determine these 
substantial questions. The suit came origi- 
nally before a Principal Sudder Ameen, who 
dismissed it, first, on a technical question of 
parties ; and secondly, on the ground that the 
orders of the Board of Revenue were con- 
clusive and binding on the Civil Courts, On 
appeal both these objections were over- 
ruled by a Divisional Beneh of the High 
Court, which remanded the case for trial on 
the merits; but, in doing so, unfortunately 
intimated an opinion that the question to be 
tried was ‘whether (with reference especi- 
ally to Clause 2 of Section 4 of Regulation 
XI of 1825) the lands were the property 
of the plaintiffs; the defendants alleging 
(with reference to Clauses 1 and 3 of the same 
Section ) that the lands were their property, 
having been acquired by gradual accretion to 
their estates.” The opinion thus intimated 
clearly implies that the principal, if not only, 
questions between the parties were, whether 
the change in the course of the river having 
been sudden, and the lands being capable of 
identification, the case fell within the second 
Clause ; or, whether the recession of the 
stream having been‘gradual, it had taken from 
the Tirhoot estate what hag once belonged 
to it, and given what it so took to the 
Sarun estate by accretion in the proper sense 
of the term. The High Court seems to 
have assumed that the plaintiffs may once 
have had the permanent and proprietary 
interest in the lands ; and altogether to have 
ignored the existence of the atleged’ usage as 
an element in the case, 
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* This seems to have misled the Principal 
Sudder Ameen who tried the cause on 
remand ; for, although in one part of his judg- 
ment Ife treats the temporary settlements 
with the maliks of Sohagpore as having been 
made with reference to some such usage as 
that alleged, and, therefore, to have given 
them only a limited tenure, he omitted to 
iry the issue whether the usage existed in fact. 
Aud the greater part of the judgment is 
devoted to the consideration of the questions 
wliether r the change in the course of the 
river had been sudden or gradual ; and whe- 
ther the land in dispute was capdble of iden- 
tification as the land formerly held by the 
plaintiffs, or had formed by gradual 
accretion on the appellant’s estate. Decid- 
ing these questions in the appellant’s 
favor, he dismissed the suit. The cause 
then came again before a Divisional Bench of 
the High Court, which pronounced the decree 
now under appeal. The learned Judges 
differed from the findings of the Principal 
` Sudder Ameen as to the gradual recession of 
the river, and the formation of the land in 
dispute. They held that the latter had been 
shown tobe identical with that which was 
formerly held under the temporary settle- 
ments by the mailks of Sohagpore, and had 
been the subject of adjudication in the 
Act IV case of 1849; and that it had been 
separated from Sohagpore by the Gunduck, 
causing u sudden disruption of the plaintiffs’ 
land. Their judgment assumes that the 
plaintiffs had a permanent proprietary inter- 
est in the deara land settled with their prede- 
cessors in title; and does not in any way 
deal with the question of usage. 

On the argument: of the appeal, 
contention between the parties 
assumed the following form :— 

The case of the plaintiffs—who, coming 
to disturb the defendant’s possession, must 
establish their title to do so—was, Ist, that 
the deara Jand settled with them in 1837 
was so settled with their predecessors in 
title as the proprietors of the’ alluvium 
which had formed on their estate, subject to 
fbe right of the Government to assess 
revenue thereon; and that, though from its 
nature it continued to be subject to a fluctu- 
ating revenue, it thereupon became an inte- 
gral part of their estate; and; 2ndly, that 
this land having been separated from the 
rest of their estate by asudden change in the 
course of the river, and remaining capable 
of idenjification, continued to þe their 
property. ~ | 

On the other hand, 


the 
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appellant was, Ist, that the deara land had 
not been settled with the maliks of Sohagpore 
in 1887 as proprietors of the alluvium, but 
in conformity with the usage Which made 
the main channel of ghe river the boundary 
of the two estates; that such land had not: 
been shown to have béen formed by gradual 
accretion on the Sohagpore estate, which 
could alone giveethe maliks of that estate. 
right to claim it as proprietors ; and that, by 
virtue of the alleged usage wlfen the 
northern channel became, in®*1847, again the 
main channel of the river, the deara land 
ceased to belong to Sohagpore, and became 
part of the estate of Doomree, the temporary 
settlements having given to the maliks of 


Sohagpore at most only a right of occupancy, e 


during their subsistence. The appellants, 

moreover, as their Lordships understood, did 

not abandon the defence founded on tha 
findings of the Principal Sudder Ameen to 

the effect that the return of the river from 

the southern to the northern channel had 

been gradual and not sudden; that the lands, 
in dispute were incapable of being identified 

as those settled with the maliks of Sohag- 

pore, but had been formed by gradual 

accretion on the estate of Doomree, and 

were therefore an increment to that estate 

under the general law of alluvium, - 

_Of this latter part of the appellant’s 

defence their Lordships propose finally to. 
dispose. 

Upon a full consideration of' the evidence: 
they are of opinion that the High Court was 
right in holding that the land in dispute has 
been shown to be identical with that which 
was the subject of the Act IV case of 1849, 
and therefore with that which was the 
subject of the settlements of 1837 and 1846 ; 


and to have been separated from Sohagpore ° 


by a sudden change in ne course of the 
main stream of the river. ‘They agree with 
the High Court ia thinking that, on this 
latter point, the cgnclusion of the Magis- 
trate, formed whey the change was recent, 
is to be preferred to that of the Principal 
Sudder Ameen. ` 

The necessary consequence of this finding 
of their Lordships is that the plaintiffs «are 
entitled to follow their lands across the: 
stream, under the second Clause of- the 
fourth Section of Regulation XI of 1825, 
unless they are prevented from doing so by . 
force of the alleged usage, being a clear and 
definite usage within the meaning of the 
second Section of the Regulation; or by 
reason of their never having had the proprie- 
tary right in the soil. Upon the laéter point 

$ J 
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» it was argued for the appellant that the 


gana right in the soil may all along 
ave remained in the Government ; which, 
though it made the two temporary settle- 
ments with the maliks af Sohagpore, may 
„have retained and lawfully exercised the 
power of settling with the proprietors of 
Qoomree on the expiration of the last of 
those settlements, Their Lerdships, how- 
. ever, Bre unable to find in the settlement 
e proceedings, or in the rest of the record, any 
evidence that the Government ever asserted 
n title to the land as a chur thrown up ina 
navigable river, or as being wholly or in part 
the bed of the river. The first settlement 
certainly purports to hgve been made with 
je then maliks of Sohagpore in the 
character of ‘ proprietors” of the alluvial 
land settled ; but, in thdir Lordships’ opinion, 
itds doubtful whether they were treated as 
proprietors by resson of the alleged usage, 
or because the deara land was supposed to 
‘have formed by gradual accession on their 
estate, and to have become an increment 
thereto within the meaning of the first or of 
the latter part of the third Clause of Section 
4 of Regulation XI gf 1825. Their Lord- 
ships have not before them the whole settle- 
ment proceedings; and the Board of 
Revenue, which presumably had access to 
them, has stated that the settlements were 
made in accordance with the supposed usage. 
The proceedings which are before their 
- Lordships are not altogether inconsistent 
with this proposition. On the contrary, 
they contain passages which seem to favor 
it; though they do not, taken as a whole, 
support the finding on this point of the 
Principal Sudder Ameen. 

From what has been said above, it plainly 
dppears that the material thing to be 
determined in this, case was the existence of 
the alleged usage. Yet the issue upon that 
point has never been tried. - “Their Lordships 
may observe tifit the adwitted or proved 
existence of such an usage ys the basis of 
the decision cited from the 1 Sudder 
Dewanny Adawlut decisions in the letter of 
the Board of Revenue;—a case which, 
remarkably like the present in many of its 
cifcumstances, was decided many years 
_ before the passing of Regulatign XI of 1825 
upon the principles afterwards embodied in 
that statute. 

Again, from what has been said above, it 
also appears that, in their Lordships’ opinion, 
some further inquiry is necessary touching 
the settlements of 1837 and 1846; the 
grounds up@n which the maliks of Sohag- 


THE WEEKLY REPORTER. 


Rulings. 431 


pore wera treated as the persons entited to 
settle ; and the nature of the proprietary 
interest in the alluvium then recognized in 
them. If it should clearly appear that the 
Revenue officers then dealt with them as 
persons who had acquired @ proprietary 
interest in the accretions under the provision 
of Clause 1 or 3 of Section 4 of the Regu- 
lation, their Lordships are of opinion that 
this should be held to be sufficient evidence 
of their proprietary title. Their Lordships 
do not thifk that is would be right to cast 
upon them the burden of proving at this 
distance of time that the lands settled had, 
in fact, been formed by gradual accretion. 
If, on the other hand, it should appear that 
the alleged usage exists, and that the 
settlements were made on the basis of it, 
or that for any other reason the interest of 
the maliks of Sohagpore in the same land 
was of a limited and temporary character, 
and had expired, that would be fatal to the 
plaintiffs’ suit. But these are questions for 
the determination of which their Lordships 
have not now before them the necessary 
materials, 


Upon the whole, then, their Lordships 
have reluctantly come to the conclusion that 
it is their duty to advise Her Majesty to 
reverse the decree under appeal and to remit 
the cause o the H igh Court with instructions 
to cause the following issues to be tried ; 
and to pronounce a decree according to the 
findings upon such issues in the manner 
provided by Section 354 of the Code of 
Civil Procedure. The issues are :— 


lsé—Whether the land in dispute 
was settled in 1837 with the then maliks of 
Mouzah Sohagpore as the proprietors of 
alluvium which had become an increment to 
their estate by gradual accretion ; or upon 
what other grounds was such settlement 
made. The burden of proving the afirma- 
tive of the first part of this issue to be on 
the plaintiffs. 


2ndly.— Whether tere was at the dato of e 
the permanent settlenfent, and has since been 
a clegr and definite usage that the main 
channel of the River*Gunduck should be the 
constant boundary, not only between the 
districts of Sarun and Tirhoot, but also 
between the zemindaries on each bank divided 
by the river. The burden of proving the 
affirmative of this issue to lie on the defendant 
(the appellant). Each party is to be at Rberiy 
to produce such further evidence on these 
issues as he may think necessary ; aud their 
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Lordships will also recommend that the costs 
of this appeal on both sides be taxed, and 


the amount thereof certified to the High 


Court ;.and that it be part of the order that 
such costs be costs in the cause. , 


The 26th August 1873. 


Present: 
The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges, 
Act IX of 187} s. 27—Limitation—Jurisdiction 
— Special Appeal. . 
Casos Nos. 965 and 966 of 18738. 


Special Appeals from a decision passed by 
ihe Additional Subordinate Judge of 
Dacca, dated the 19th February 1878, 
reversing a decision of the Moonsiff of 
Moonsheegunge, dated the 21st December 
1872. 

Trilochun Chatterjee and another (Plaintiffs) 

Appellants, 


VETSUS 


Rash Mohun Chatterjee and others 
(Defendants) Respondents. 


Baboo Doorga Mohun Doss for Appellants. 
Baboo Kashee Kant Sen for Respondents. 


A suit to remove obstruction to aright of way having 
been amicably settled, the plaintifis were still unable 
to enjoy use of the way. A second suit was accordingly 
brought; but it was dismissed on the ground of 
limitation. The Judge reversed the decision, holding 
that Sections 2 and 8 Act IX of 1871 had not come 
into force. The Moonsiff who tried the case on remand 
decreed the claim. In appeal, the Subordinate Judge 
decided the case in strict conformity with illustration 
B, Section 27 of the above Act. In special appeal it 
was held :— ; 

That though it would have been more correct if the 
Subordinate Judge had accepted the Judge's decision on 
the point of limitation, yet, as the Subordinate Judge's 
decision was right in law, the High Court was bound to 
dismiss the appeal: 

And though the Court below might have dealt with 
the suit as if it had been a revival of the previous suit 
which ended in compromise, yet, as this was not done, 
the High Court could not do so in special appeal. 


Jackson, J.~—THeE decision of the Lower 
Appellate Court in *this case is in strict 
conformity with illusteation B, being a case 
decided by the Legislature upou Section 27 
of the Limitation Act.» It is contended that 
the Subordinate Judge had no authority to 
decide the question in this way, because the 
same point had been raised at an earlier 
stage of the ease and decided the opposite 
way by the Judge. No doubt it would 
have been „more correct if the Subordinate 
Judge had accepted the decision of the 
District Judge as absolving him from coming 
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to any distinct finding on'that point, leaving 
the parties to appeal to the High Court ; and 
that the Subordinate Judge was well aware 
of this,.we may perceive from the ingenious 
reasoning by which he excuses his judgment ; 
but that is not the question before us. The 
question before us@*now is whether the 
judgment of the Subordinate Judge is right 
inlaw. We think it is right, and we aw® 
bound therefore to dismiss this special 
appeal. e 

It is also argued that, vegard being had to * 
the circumstances of the case, the Court 
below might have dealt with the suit as if it 
had been a revival of the previous suit, 
which ended in compromise and afterwards 
formed the subject® of a fresh suit, It is 
unfortunate, no doubt, that the procedure Was 
not resorted to whgn the compromise was 
set aside ; but it is not possible for us now in 
appeal from the decision of the Lower 
Appellate Court to declare‘this to be in any 
way a revival of the former suit. : 

We do not think it fit to make any order 
as to costs in this case. 


e T 


The 29th August 1878. 


Present ; 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Act XI of 1858 s, 7—Jurisdiction—Property of 
Minors— Certificate—Purda-nusheens, 


Case No. 211 of 18738. 


Miscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated the 
21st June 1873. 


Mussamut Kuruppool Kooer and another 
(Petitioners) Appellants, 
è 


versus 


The Collector of Shahabgd (Objector) 
Respondent. 


Mr. J. T. Woodroffe ond Baboos Mohesh 
Chunder Chowdhry, Romesh Chunder 
Mitter, and Aubinash Chunder Banerjee. 
for Appellants. i 


Baboo Unnoda Pershad Banerjee for 
Respondent, 


The powers given by Sections 10, 11, and 12 of Act 
XI of 1858 only accrue upon the happening of the 
contingency which is mentioned in Section 9, and the 
mere fact that a near relative who desires to have the ` 


charge of theeproperty is purda-niSheen, is not of itself 
‘a disqualificution such as would take away the right to 


claim the certificate under Section n e 
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Phear, J2—We ththk that the Judge has 
somewhat misapprehended the extent of the 
discretion which is vested in him by Sec- 
tion 12 Act XI of 1858. It will be seen 
upon consideration of all the Sections of the 
Act taken together, that the powers given 
by Sections 10, 11, and 12, only: accrue 
@pon the happening of the contingency 
whtchi'is mentioned in Section’ 9. 

Secfion,9 is in these words :—“ If no title 


e “to a certificate be established to the satis- 


“ faction of the Court by a person claiming 
“under a will or deed, and if there be no 
“near relative willing and fif to be 
“entrusted with the charge of the property 
‘of the minor, and theeCourt shall think it 
é 40 be necessary for the interest of the 
“minor that provision, should be made by 
“the Court for the charge of his property 
“and person, the Court may proceed 
“to make sucl* provision in the manner 


. “hereinafter provided.” 


a 


And itis'also plain from Section 7 that in 
the event of there being no person claiming 
a right to have charge of the property of 
the minor under a will or deed, then a near 
relative’ of the minor evho is willing and fit 
to be entrusted with the charge of his 
property, has aright to call upon the Court 
to give him a certificate. It appears from 
tHe affidavit which has been put in on the 
part of theappellant in this case that there 
ig a very near relative of the minor who is 
willing and desirous to obtain charge of his 
property. That being so, if this relative is 
fit to have that charge, she is entitled to have 
the certificate granted to her; and the 
Judge has not the discretion, which it is the 
purpose of Section 12 to confer upon him 


in the event of there being no fit and? 


qualified person and near relative to take 
charge of the property. The Judge has not 
tried the question whether the appellant is a 
fit and proper person to tdke charge of the 
property. He” has avoided the question 
altogether by making the remark that it does 
not appear necessary to examine the wit- 
nesses on the point; that is, as the Judge 
. States it :—“ The competency of the women to 
“mange the estate themselves, seeing that 
‘the women are purda-nusheen, witnesses 
“ean know very little in the matter.’ He 
adds :—“‘The result of my experience 
“ convincing me that the only result of 
“making over the management of large 
‘property to women, whose habits of life 
“ necessarily unfit them for the affairs of the 
“world, is to enrich the dewan and amlah 


“and impoverish the minors, under no. 


+ 


“circumstances would I deem it advfsable 
“to make over an estate of this exteut to 
“two women to manage.” 2 

It seems to us that the mere fact that the 
near relative who desires to have the charge 
of the property is purda-nusheen, is not of 
itself a disqualification such as would take 
away the right to claim the certificate under 
Section 7. There can be no doubt that 
many purda-nusheen ladies do mnuannge 
property exceedingly well; and if a purdae 
nusheen lady is the nearest relative, and is 
in every way, qualified to take charge of the 
property of the minor, she ought to have the 
certificate granted to her, notwithstanding she 
falls within the class of purda-nusheen 
women, 

We think that the Judge’s order must be 
set aside, and the matter must be sent back 
to the Judge for re-cousideration. He must 
first try the question whether the applicants 
or either of them are willing and fit to be 
entrusted with the charge of the property 
of the minor ; and it is only in the event of 
his coming, upon a fair and full consideration 
of the evidence which may be put before 
him, to a negative conclusion upon this point, 
that he ought to consider the propriety of 
directing the Collector to take charge of the 
estate. There will be no order in respect 
of costs. 


The 3rd September 1878. 
Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis S. Jackson 
and Dwarkanath Mitter, Judges. 

Regulation VII of 1825 s. 1—Zrregular Aitach- 


ment not necessarily void—Limilation—Act 
XIV of 1859 s. Wel. 5. 


Case No, 238 of 1872. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 28th June 1872. 

Bibee Khodajamnissa (Plaintif) Appellant, 

VERSUS 


Mr. R. F. Stevens afa others (Defendants) ° 
. Respondents. . 

Baboos Mohesh Chunder Chowdhry, Romesh 
Chunder Mitier, and Mohinee Mohun Roy 
for Appellant. 

The Advocate-General and Baboos Unnoda 
Pershad Banerjee, Sreenath Doss, and 
Bungshee Dhur Sen for Respondents. 


Tn 1852 K sued A and M to recover the amount with 
interest of a bond executed by M (who was A'a gencral 
agent) in the name of H, on the permission of plaintiff, 
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for the purpose of paying off thedebts of A. The Prin- 
cipal Sudder Ameen decreed the case against M with 
costs, and released A from K’s claim. In appeal to the 
Sudder, Court, the eee obtained a decree with interest 
and costs against A, as well as against M. In execution, 
K prayed, on 2nd December 1858, for the attachment 
and sale of certain estates. A notice having been 
ordered to issue, K represented that the judgment-debtor 
was attempting to alienate her estates, and prayed that 
orders might be passed to prevent alienation .of the 
estates mentioned in her application for execution. A 
aes of attachment was issued accordingly on 28th 
arch 1859, but without security being first demanded, 
as prescribed in Regulation VII of 1825 Section 7. 
- in September 1861, one B A, who had, objected to the 
attachment, petitioned the Judge and obtasned an order 
dated 14th September 1861 releasing the attached pro- 
perties as being hisin virtue of a Aibbanamah from A 
and in his possession. From this order K appealed, but 
the appeal was struck off on 29th November 1862. On 
review the first order was upheld, but it was declared 
that this would not be a bar to aregular suit. She 
accordingly sued for a reversal of the Judge’s order, for 
the cancelment of the deed of gift as being collusive, and 
for the sale of the property in question as that of her 
judgment-debtor A. ‘The suit was decreed, and an 
appeal preferred to the High Court: 

Hep, that the order of 28th March 1859 was wrong 
in ordering attachment without first requiring security ; 
but the irregularity did not affect the jurisdiction of 
the Court or render the attachment void. 

FLeLD, that plaintiff had aright of appeal from the order 
of 14th September 1861; thatthe appeal was wrongly 
rejected on 29th November 1862, and it saved her from 
the operation of the law of limitation while it was pend- 
ing: and as she brought her suit within a year from 
that time, she was within the period prescribed by Act 
XIV of 1859 Section 1 Clause 5. 


Couch, C.J.—Tuis suit was brought by 
Khodajamnissa Bibee, the widow of Moonshee 
Fuzlul Kureem, to set aside a summary 
order passed by the Judge of Jessore on the 
30th of April 1870, and to declare that the 
fraudulent deed of conditional sale of the 
10th of Assin 1268 executed and delivered 
by Baker Ali Chowdhry, and an agreement 
executed and delivered by Bibee Ashrufoon- 
nissa, and the decree made thereon, dated the 


30th of December 1865, and the appeal. 


which wns preferred agaidst that decree and 
which was struck off the file on the dth 
of February 1868, constitute no bar or 
obstacle to the auction-sale of talook Dehee 
Satgachia Shibrampore, Pergunnah Maho- 
medshahye. $ i 

The proceedings out of which this ease 
arose began in 1852, By a plaint filed in the 
Court of the Princifal Sudder Ameen of 
24.Perguunahs, in a suit by Khoda- 
jamnissa Bibee, the présent plaintiff, agninst 
Asbrufoonnissa, the widow of Soonee Mollah, 
The plaint stated that Bibee Ashrufoonnissa 
appointed the other defendant (the Moonshee 
defendant, as he is called) her general agent 
for the purpose of protecting her property 
and liquidating her debts, and that the agent 
executed a bond on the 16th Pous 1258 in 
the name of Moulvie Hafizooddeen Hossein, 
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on the permisson ofe the plaintiff, for the 
purpose of paying off the debts of the then 
defendant. Ashrufoonnissa, and claimed to 
recover Rs, 12,000, the principal amount 
of the bond, with interest. 

The Principal Sudder Ameen by his decree, 
dated the 8th of J&ly 1854, ordered. that 
the case should be decreed against th 
Moonshee defendant, and that be Taos 
to the plaintiff the amount which she claimed 


with interest and the costs, and that hee 


should also pay the costs of the defendant 


Hafizooddeen Hossein, and that.the Bibee - 


defendant, as sheis called, meaning Ashrufoon- 
nissa, should be released from the plaintiff's 
claim, and get her cgsts. 

There was an appeal from that decision £o 
the Sudder Dewanny Adawlut, which Court, 
after hearing the appéal, stated in its judg. 
ment :— We think, therefore, that the 
“ plaintiff (appellant), that is, Khodajamnissa 
“ Bibee, is entitled to have the decree of the 


“Lower Court amended according to her ` 


“prayer, and we adjudge the sum claimed 
“against Bibee Ashrufoonnissa. with interest 
“upon the consolidated debt and costs from the 
“date of the decision of the Lower Court.* * 
“The order passed by the Principal Sudder 
s Ameen with respect to Moonshee Fuzlal 
“ Kureem is not interfered with.” The result, 


therefore, of the appeal was that the present - 


plaintiff obtained a decree for the amount 
which she claimed against Ashrufoonnissa, 
as well as against the other defendant. 
Proceedings were subsequently taken for 
the execution of that decree, On the 2nd 
of December 1858, Khodajamnissa presented 
a petition to the Court, in which, having 
stated the institution of the suit by her, the 
decision of the Principal Sudder Ameen, and 
her appeal from his decree to the Sudder 
Dewanny Adawlut, and thg decision of a Full 
Bench of that Court, she prayed that notice 
might be duly served on the judgment-debtor, 
the defendant, ang the pringipal amount of 
the decree, thegcosts of the two Courts, and 
interest up to the date of payment, and the 
costs of the present execution, might be 
ordered to be realized by the execution of the 
decree, and the attachment and sale sof the 
estates mentioned in the schedule annexed to 
the petition, in, which was the estate in ques- 
tion in this suit described as “ No. 171, Deliee 
Satgachia Shibrampore,” ; 
On the 8th of March 1859, it was ordered 
by the Principal Sudder Ameen that a notice 
should be, first issued onethe judgment- 
debtor according to practice, and on the 11th 
of March Khodajamnissa presented a petition 
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fo the Court, ine which, having stated her 
previous petition for* tlie execution of the 
decree of the Sudder Dewanny Adawlut, 
and that notice had been ordered by the 
Court to be duly served on the judgment- 


debtor, she snid:—“ Nowel have come to know |. 


“ that the said judgment-debtor is attempting 
“ to alienate and to make a benamee transfer 
“of her zemindaree and other estates, with 
the object of defrauding me of my money 
“ andto harass and deprive me of it. Whereas 
the judgment-debtor is a’ purda-nusheen 
“woman? (referring to Ashrufoonnissa), 
“and if she alienntes and makes a benamee 
“transfer of the estates which are in her 
“‘nossession and held in her own name, I 
“linve no other meags of realizing the 
eo etmount of my decree. I therefore present 
“ this petition according to the provisions of 
“Section 8 Regnlailon II of 1806, and 
‘$ Section 7 Regulation VII of 1825, and 
“ pray that evidence may be taken from me, 
“and propereorders be passed that the estates 
“ mentioned in the schedule of the petition 
“for execution of decree may not be 
“ alienated until the amount of my decree be 
“ realized.” 

On the 28th of March 1859, there was a 
proceeding in which it is stated thata notice 
Jind been served on the judgment-debtor in 
Zilluh Jessore, and that the decree-holder had 
presented a petition alleging that the judg- 
ment-debtor was attempting to alienate the 
‘property, and praying for proper orders to be 
passed prohibiting an alienation of the estates, 
being the petition we have just referred. to : 
and it continues: —“ Whereas, according to the 
“request of the decree-holder, if is neces- 
“sary to attach the estates mentioned in the 
“ first petition for execution of decree, it is 
“ therefore ordered that a process of attach- 

«“ment do issue for the due attachment of 
“ the snid estates,” not following the terms of 
the Regulation and ordering the attachment 
on default of security being given, but at once 
directing thatan attachment should issue. 

This was followed by pfoceedings in which 
it appears that an attachnfe&it of the property 
was made; and on the 22nd of June 1859 an 
order was made that the nazir should duly 


`. attach the property of the judgment-debtor 


as pointed out by the deeree-holder, and 
submit a report thereof. What is apparently 
the report follows, in whicl#it is stated that 
„the peon appeared and stated that he went 
with the process of attachment to the 
mofussil and attached, in the presence of the 
villagemen, oyt of the properties mentioned 
in the hookumnamah, those -which were 


under attachment. And it says :—sOn the 
“attachment being made, the villagememstated 
that. Meer Baker Ali Chowdhry has been 
“in possession of those attached properties 
“for two or three years by virtue of a 
“ hibbah { deed of gift), and the men on 
“behalf of the devree-holder did not point 
“ ont any property of Rs. 2-8, Rs. 5-1, Rs. 1-7, 
“and of Rs. 45-9-3, and the judg- 
*‘ment-debtor has no right or land in the 
“ village of Nowalidanga.” 

The attachment apparently having been | 
thus made, on the 4th of September 1861, 
Meer Baker Ali, whose name was mentioned 
in the report of the attachment, presented a 
petition to the Court of Jessore, in which 
he stated that “the decree-holder has 
“attached out of the properties mentioned 
“in my deed of sift, and which were 
“in my, possession, the kharija talooks, 
“No. 194, Turruf Muallickpore, No. 141, 
© Turraf Joolchara, and No. 179, Dehee 
“Satgachia Shibrampore, in Pergunnah 
“ Mahomedshahye, as the property of the 
‘“‘judgment-debtor, Bibee Ashrufoonnissa. 
“ T'he judgment-debtor has no right to nor 
“ possession of the said attached properties, 
“and she is not in possession thereof. * # 
“I presented a petition of objection and 
“eave documents and other evidence, but 
“ without taking them into consideration he 
“rejected the petition on mere suspicion and 
“presumption, I could not appeal according 
“io Act VIII which is in force, and so I 
“could not raise objections in this case, 
“ Now, because Section 364 of the said Act 
“has been repealed by Act XXIII of 1861, 
“I am authorized to appeal, and so J have 
“ preferred a separate appeal in respect of 
“thet matter. I file the petition of objec- 
“tion in this case, together with-the original 
“ document, and pray that the auction-sale 
“of the said attached properties may be 
“stayed till the final decision of my appeal, 
“and that, after taking from me the docu- 
“mentary and other evidence, the case be 
“ tried and the property covered by my deed 
“of gift be ordered to be released.” 

This, as we havg said, was presented on 
the 4th of September : on the 7th of Sept 
tember 1861, the hearing of the petition 
came on before Mr, Justice Kemp, who was 
then Judge of the Civil Court of Jessore. 
In his decision he says:—“ The objector 
“urges that the properties attached, and 
“which it is proposed to sell in satisfaction 
“ of the decree held by Bibee Khodajamnissa 
“against Bibee Ashrufoonnissa, arg not the 
“property of the latter Brhec, but his 
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0 property in virtue of a hibbanamah, and 
“that*he is in possession. 

* Looking to the fact of possession alone, 
“I fing that the objector has made good his 
“plea, Flis name has been registered by 
“the Collector in the register of mutations, 
“a proof of possession; he has filed 
“numerous registered kubooleuts and other 
“ documents, showing that he is in possession 
“of the attached properties. If the decree- 
“holder wishes to put in issue the bona fides 
“ofthe htbbunamuh granted by Ashrufoonnissa 
“ Bibee to the objector, he must Sue regu- 
“larly. The properties advertized for sule 
“must be released from'the lotbundee. The 
“objector will recover costs from the 
** decree-holder.” 

This order was made on the 14th of 
September 1861. On the 25th of November 
1863, the present plaintiff, Khodajamuissa, 
instituted a suit against Ashrufoonnissa and 
Baker Ali Chowdhry, in which she stated 
that she had presented an application for 
execution of decree in the Court of the 
Principal Sudder Ameen of 24-Per- 
guunahs, in order to realize the decretal 
umount due to her; that the property of 
the Bibee defendant was attached, and the 
sale proclamation having been issued, the 
Chowdhry defendant objected that he was 
entitled to the said property by virtue of a 
deed of gift, and the Judge holding tbe suid 
objection to be valid, released the property 
from attachment on the 14th S-ptember 
1861; that she preferred an appeal from the 
suid order to the High Court under the old 
law, inasmuch as the original case was 
justituted and tried under the old law; but 
no evidences on that point having been filed, 
the said appeal was struck off on the 29th ‘of 
November 
review of judgment, but the former order 
was upheld, and it was ordered that the said 
order will not be any bar to the institution 
of a regular suit. Then she said :—“ There- 
“ fore, tlle causa of action arose from the 
above-mentioned date, andthe present suit is 
“instituted for a reversal of the suid summary 
“order of the Judge, fer the cancelment of 

“the collusive deed of gift, for the realization 
“of the amount of the decree by establish- 
“ment of the wight of the judement-deBtor, 
“defendant to, and for the auction-sale of, 
“these talooks, viz, No. 179, Satgachia 
“ Shibrampore,” &c. Upon that an order 
was mude by the Principal Sudder Ameen 
on the 29th of June 1864, “ that this case be 
“‘decregd in favor of the plaintiff ; that the 
“amount of ‘the decree due to the plaintiff 
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“ will be realized by the’ afiction-sale of the 
“ properties covered by*the defendant's deed 
“of gift-aud from such sale proceeds ; and 
“ that the costs of both parties, together with 
“interest on the plaintilf’s costs from this 
“day to the date of payment, at the rate of 
“one per cent. per month, be paid by the 
“ defendants.” 

The real defendants in this suit are persongy 
who claim under a mortgage executed by 
Baker Ali Chowdhry, and a deeg of gift 
executed by Bibee Ashrufoonnissa, to which 
we shall afterwards refer. * 

Upon these proceedings, two questions 
arise; first, whether the property was 
attached ; and secondly, whether the suit 
which Ashrafoonnissa brought, and in which 
the order of the 29th of June’ 1864 ' was. 
made, was brought within proper time. 

The order of the &8th of March 1859 
was, as we have mentioned, wrong in order= 
ing the property to be attached without first 
requiring security, according toSection 7 of 
Regulation ‚VIX of 1825. That ought to 
have been done ; aud it was only in the event 
of the security not being given that the 
property should have been attached. Then 
the question is, whether ghis is more than an 
irregularity. 

The Court to which the application ‘was 
made for the attachment had power to issue 
it, and jurisdiction was given to ‘if by the 
application which was made‘to it to proceed 


‘under the Regulation. In. making the order’ 


to attach the’ property without requiring 
security, there was no doubt an irregularity ; 
but it did not affect the jurisdiction of 
the Court, and no objection appears to have 
been taken to it by any of the parties who 
were interested in doing so. Baker Ali 
Chowdhry, in his petition of the 4th of 
September 1861, which is evidence against» 
the defendants, because they are claiming 
under him by virtue of instruments which 
were executed shortly after that time, states 
that the property was attachedy and treats it 
as a valid attachment against the property of 
Ashrutoonnissa, ‘only alleging that the 
property had become his by the deed of gift. 
The mortgage to the defendants was on the — 
25th of September 1861—three weeks after he . 
presented the petition. We think, therefore, 
that the defendants cannot say that this 
attachment was*void in consequence of the 
defendant not being required, in the first, 
instance, to give security. The decision of 
the Sudder Court, Sudder Dewanny Adawlu, 
1857, page 777, which wag referred to, 
cannot be considered by us as a binding 
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authority that it is void. There wasadifference 
of opinion in that case,*and we agree with 
Mr. Trevor who was of opinion that the 
attachment was not void. 

The next question is, whether the suit 
which was brought on the 25th of November 
1863, to establish the right of Khodajamnissa 
to aitach the property and to set aside the 
deed of gift to Baker Ali and the decision of 
Mr. Justice Kemp, was in tiene. 

Itewould seem that Section 887 of Act 
VIII of 1859 was overlooked ; for Baker Ali 
appears to have supposed that until the 
change in the law by Act XXIII of 1861, 
he could not bring any appeal against the 
rejection of his claim. But Section 387 
saved proceedings in pending suit; and 


Baker Ali having made his objection and pnt | 
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parties to the suit, and they are nos bound 
by the decree. She ias consequentéy had 
to bring the present suit to establish her 
right against therm. : 

It is to be observed that this martgage hy 
Baker Ali was made only eleven days alter 
the order of Mr. Justice Kemp releasing the 
property fromattachment ; but that order only 
released the property in favor of Baker Ali 
Chowdhry and did {not authorize Ashru- 
foonnissa Bibee to make any alienation of if. 
The case, therefore, of the plaintiff is that 
this talok, Dehee Satgachia Shibrampors, 
was atttched in execution of her deeree 
against Ashtrufoonnis:a Bibee, and that it was 
rightly attached and was really the property 
of Ashrufoonnissa. 

As we have already mentioned, the admis- 


orward his claim, it was in the nature of a! sion of Baker Ali Chowdhry, which was 
suit, and was to be \rented as a suit, and | made before the mortgage to the defendants, 


it was pending at the time Act VIII 
of 1859 came into operation. The attach- 
ment was mgde on the 22ud of Jung 1859, 
and Act VIII came into operation on the 
Bist of July 1859 ; and he made his claim 
“immediately upon the attachment being 
mide. He seems to have thought or been 
advised that Section 864 of Act VIII 
prevented his appeling, and that he could 
not do so until that Section was repealed by 
Act XXIII of 1861. 

The plaintiff, no doubt, had a right of 
appeal from the order of the 14th of 
This was an order made 
.by Mr. Justice Kemp releasing the property 
from attachment ; and it appears to us that 
the appeal was wrongly rejected où the 29th 
of November 1862. We have not in the 
proceedings any judgment showing the 
grounds of this rejection; but we must 
consider that the appeal which the plaintiff was 
entitled to bring, and which was thus wrongly 
rejected, would save her from the operation 
of the law of lMmitation during the time it 
wis pending, She brought the suit, in 
which the ogder was made to set aside the 
deed of gift to Baker Sli, within a year 
from that time, and the®efore within the 
time prescribed by Clause 5 of Section l 
of Act XIV of 1859. And the order which 
was made in the suit which she brought was 
sufficient to remove the effect of the order 
of Mr. Justice Kemp and to establish her 
right against the parties todhat suit, namely, 
Ashrufoonnissa Bibee and Baker Ali 
‘Chowdhry. Apparently, she did not know 
about the mortgage which had been made 
on the 25th of September 1861, and tbere- 
fore she did nõt make the present defendants 


and was therefore evidence against them, 
shows that the property did formerly belong 
to Ashrufoonnissa Bibee ; and his petition also 
shows that he claimed under a deed of gift 
from her. It shows further that in the first 
instance his claim was rejrcted by the Court, 
and although that was afterwards reversed 
on the appeal, it was not reversed on the 
ground that the Court was satisfied of the 
validity of the deed of gift, but simply on 
the fact of possession. The present plainritf 
anbsequeutly obtained a decree that the 
property should be sold, having alleged that 
the deed of gift was collusive. 

This appears to us to bea sufficient prima 


facie case to require the defendants to show 


what their title was, and to establish that 
they had a good title derived from Ashrufoon- 
nissa. 

One part of their title was the deed of 
gift to Baker Ali Chowdhry ; because they 


took the mortgage from him. Although 
they took an instrument, which may be 


described as a confirmation, from Ashrufoon- 
nissa Bibee also, there is no evidence in the 
present suit of the deed of gift, nor is 
there any admission of one. We mean any 
admission of a valid deed of gift, because 
the plaintiff has always alleged that this wag 
an invalid deed aml given collusicely. Ne 
issue was framed in this suit whether there 
was a yalid deed of gift. This was probably 
owing to the form of the plaint, and also ta 
the defence which was made in the written 
statement of the defendants, which we will 
refer to. 

The defendants stated that “the pre- 
‘< decessor of the minors having at first ob- 
“tained bona fide and in good faith a 
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a“ mortgage executed by Baker Ali Chowdhry 
‘of the disputed property, which was known 
“in the Collector’s serishtah, for an actual 
“and fair consideration, and having after- 
“wards received an ekrar admitting the said 
‘““mortgage form Bibee <Ashrufvonnissa, 
“applied. for foreclosure of the mortgnge on 
“the expiration of its term; and when the 
“ mortgage was foreclosed, after time had 
“been granted repeatedly, he instituted a 
“suit for possession, and on obtaining a 
“decree entered into possession thereof. 
“ He was not aware of the attachment alleged 
“by the plaintiff, and, in fact, there was uo 
“attachment. ‘The plaintiffs allegation that 
“the said transactions are fraudulent are 
“ therefore false.” 

“ The judgment passed in the regular snit, 
“in which, as alleged in the plaint, the 
“ hibbah obtained by Meer Baker Ali was 
& set aside, cannot atall be any evidence 
“against the minors, as their predecessor 
“was no party to that suit.” 

Here the defence is rested upon there 
being n mortgage “bond fide and in good 
faith,” to these defendants by Baker Ali, and 
a confirmation by Ashrufoonnissa Bibee ; and 
the allusion to the deed of gift of Baker Ali 
is ouly, that the defendants contend that the 
judgment passed in the suit of the plaintiff 
could not be evidence against them, inas- 
much as their predecessor wus not a party to 
the suit. ‘They seem to have considered that 
this was the only question which arose about 
the deed of gift; and that probably, 
accounts for no issue being framed as to if in 
the first Court. But no suggestion has 
been made that the defendants, the respond- 
ents, have been prejudiced by the omission 
to frame an issue on this subject, or that 
they omitted to give any evidence because 
there was no issue. The plaintiff had alleged 
in the plaint that Baker Ali had no right or 
title to muke the mortgage, and therefore it 
was the duty of the defendants, if they 
alleged that he had a right or title, to have 
shown it. ‘The validity of. the deed of gift, 
or the validity of the title of Baker Ali, had 
been distinctly challenged in the plaint. 
"The ekrar, which was executed by Ashrufoon- 
nissa on the 25th of September 1861, stuted 
that she madeea deed of gift in favor of 
Baker Ali on the I4th of Assar 1264 (the 
27th of June 1857), which was about two 
months after the decree of the Sudder 
Dewarny Adawlut, declaring that she was 
liable for the money and making her property 
liable tọ be attached in execution. Itisa 
significant fact that this deed of gift, the 
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validity of which is in question, was made 
just after the decree?’ was passed by the 
Sudder Dewanny Adawlut; and it would 
certainly require evidence of some weight to 
satisfy a Court that it was a bona fide trans- 
action, and had of been made for the 
purpose of enabling her to protect her pro- 
perty from being takdn in execution of the 
decree which had been just obtained against 
her after considerable litigation. © 

Again, the circumstance that these mort. 
gagees not only took a mortgage (rom Baker 
Ali, but considered it right*to take the ekrar 
from Ashrufoonnissa, slows thant at that time 


they thought that the title of Baker Ali was. 


liable to be disputed. The ekrar says :—“ I 
“do hereby write and avree that, God forbid, 
“should there in future be any objectiqn . 
“agninst the Aibbah of Meer Baker Ali on 
“account of my perfonal debts,” which is 
the very matter in which there was likely to 
be a dispute, “ then I shall, ggreeably to tlie 
“terms of the said kut-kobalah executed by 
“Baker Ali, pay down the above-mentioned 
“ amount,” 

Thus we have in this ekrar evidence that 
the defendants, the mortgagees, had informa- 
tion af that time which made them doubt the 
validity of the deed of gift. 

Two witnesses have been examined in 
support of the defendant's case, Kali Chand 
Mitter and Gopal Chunder Pal. The former 
said that Baker Ali having, in the beginning 
of Assin 1268, taken Rs. 
Omesh Chunder and Kali Doss Roy, exe- 
ented a kut-kobalah in their favor in respect 
of Turruf Satgachia Shibrampore, and that 
the document was written in the name of 
Eshur Chunder Bose, and “the entire 
money had been paid in cash. J cannot say 
what were the number of bags in which the 
money had been kept.” 

The latter, Gopal Chunder Pal, said that 
the kut-hobalah was executed for a consider- 
ation of Rs. 26,000 ; that the said mohey 
belonged to Omesh Baboo- s thag the execution 
of the document, os well ns the receipt and 
payment of the ®¢onsideration-money, took 
place at the lodging-house of a mokhtear at 
Jessore s that Baker Ali himself affixed his 
seal and signature in Persian characters on 
the žut- hobalah, aud Ashrufoonnissa affixed, 
her seal in person, and her mookhtear, Huro 
Chunder, wrote*her name on the ekrar. 
Then he said, what appears to be not altoge- 
ther credible :— Giri Dhur Sen, Giri Dhar’ 
“ Bosu, and Sristidhur Poddar, brought the 
“money upon carts, and thg said “Poddar 
‘having weighed them by a seale, made the 
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“payment, Theemookhtear of the debtor 
“took the snid money.”* 

Besides these two witnesses, there was the 
deposition of a witness taken in the suit for 
foreclosure * brought by the mortgagees 
against Baker Ali, to which the plaintiff was 
not a party, and which, therefore, was not 
admissible in evidenc@ against her. It seems 
to have been admitted, and therefore we 
‘afer to it, and the defendant having put it 
in tlre plaintiff is entitled to use any part of 
it that Ys favorable to her case. It is the 
deposition of Gyratoollah, taken on the 9th 
of November 1868, and after deposing to the 
execution of the mortgage and the ekrar of 
Baker Aliand Ashrufoounissa Bibee, and the 
payment of the money which, he says, was 
made in his presenge, and that it had beeu 
earried by a cart, he said, on” being ques- 
tioned by the plain¥ff’s pleader :—* Bibee 
S Ashrufoonnissa having grauted her entire 
“estate to Bakgr Ali under the Aibbah, and 
“there being a suit pending in Court in 
“respect of that Azbbah, it was on this 
“oround, that is to say, on sccount of the 

““ suspicion as to whether the Aibbah shall be 

“ideemed valid by the Court or not, that 
“ Eshut Chunder Bose took an ekrar from 
“ Bibeo Ashrufoonrissa, Baker Ali Chow- 
“diy is the foster-son of Bibee Ashrufoon- 
“nissa ; but both of them lived in commen- 
“sality in one and the same house, and 
“enjoying the profits of the zemiudaree, &e. 
ne aforesnid Baker Ali lived with the 
-“snid Bibee in the same manner until her 
* death.” 

This is important evidence with reference 
to the validity of the deed of gift. It shows 
that there was ‘the relationship of foster-son 
on the part of Baker Ali to Ashrufvonnissa ; 
that after the deed of gift they lived in the 


e same house together, and enjoyed the profits | need not prove the validity of the deed. 
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The evidence which has been giver by the 


| defendants proves very little in support of 


the dona fides and reality of the transaction ; 
for it does not seem likely that they would 
lend Rs. 26,000 upon the security of pro- 
perty the title to which was under suspicion, 
and would become mortgagees of property 
which had been attached, and which it was 
not unlikely would be afterwards sold in 
execution of the decree of the present plaint- 
iff. There is nothing in their evidence which 
is not consistent with the mortgage having 
been a colorable transaction to strengthen the 
title of Baker Ali, the title which would be sèt 
up against? the execution of the present 
plaiutiff, and the transaction was entered iuto, 
immediately after the property had been 
released from the attachment by Mr. Justice 
Kemp. If the mortgagees had thought fit to 
lock into the proceedings in which the order 
of Mr. Justice Kemp was made, they would 
have seen at once that the foundation of 
Baker Ali’s title, the deed of gift, was still 
in dispute; and that Mr. Justice Kemp had 
abstained from giving any decision as to the 
bona fides of it, and had referred the parties 
toa suit in order to have it set aside, 

So far as appears here, the mortgagees, 
with that knowledge, do not seem to have 
obtained any evidence of the circumstances 
under which the deed of gift was made, the 
consideration that was given for it, or any 
facts which would help to show that it was a 
valid instrument. 

They have not attempted to produce it in 
this suit, and by their written statement, 
which we have already read, they seem to 
have supposed that if they could get rid of 
the effect of the judgment in the other suif, 
and show that it was not evidence against 
them, that would be sufficient, and that they 
We 


of the property, and that this continued until | cannot tell why they abstained from giving 


her death, raisfie a strong suspicion that | 


this was not 2 bond fide transaction on her 
part, but waga making over of the property 
to hiin to protect it from*her creditors, And 
the witness says that thesftortgzazees took the 
ekrar from her on account of the suspicion 
as to whether, in the suit that was pending, 
the hibbah would be admitted to be a valid 


, oue or not,——showing that they had notice of 


these circumstances, and cannot be considered 
as persons who took this merigage band fide, 
and without votice of the question whether 


" Baker Ali was really entitled under the deed 


of gift, and that it might be avoided by the 
person who had made a decree against 
Ashrufoonnissa, - 


this evidence ; they may have considered 
that it was impossible to prove that the deed 
was valid, But we do not draw that infer- 
ence from their conduct. It is enough that 
they were called upon to show that this was 
a valid deed of gift, and to give some evi~- 
dence in support of it. It was not for the 
plaintiff to do more than she has done by 
presenting a primg facie cage, which threw 
enough suspicion upon the transaction to 
require the defendants to prove is validity. 
All the circumstances which appeur in this 
ease lead to the conclusion that the gift to 
Baker Ali was really made to defeat the pre- 
sent plaintiff in the execution of her decree 
of the Sudder Court, and I think (and I am 
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ggivingethe opinion of the other two learned 
Judges who are not here now, but who have 
seen the notes of this judgment and agree 
in them) that the mortgage was fraudulently 
made with a view: to defeat the suit which 
the parties must have known the plaintiff 
would bring after the decision releasing the 
property from attachment, and that they 
bave failed to establish their title, and the 
pliintiff is entitled to a decree, as she prays 
for establishling her right to recover the 
money which sheclaims by selling the property 
in execution of her decree. She must also 
have the cosis of this suit, ineluding the 
appeal, The decree of the Subordinate 
.Judge will be reversed. 





The 12th September 1873. 


Present: 


The Honble W. Markby and E. G. Birch, 
Judges. 


Order-by Appellate Court— Acceptance by Parties. 
* Case No. 1932 of 1872. 


Special Appeal from a decision passed by i' 


the Judicial Commissioner of Chota 
Nagpore, dated the 80th August 1872, 
reversing a decision of the Deputy Com- 
missioner of Maunbhoom, dated the 2\st 
March 1872. 


Rajib Sarkhel and ‘others (Defendants) 
Appellants, 


` 


VETSUS 


‘Rajah Nil Monee Sing Deo (Plaintiff) 
Respondent. 


Baboos Kalee Kishen Sen and Bama Churn 
. Banerjee for Appellants, 


The Advocate- General and Baboo Bhowanee 
Churn Dutt for Respondent. 


Where an Appellate Court, instead of deciding upon 
an appeal, refers the appellant to fresh suit, the order, 
whether right or wrong, if accepted by the parties, is 
binding upon them. ° 


Markby, J.—IrT seems*to us that it would 
be sufficient to, say in this case that the 
point now taken, namely, that the suit is 
barred by Section 2 of Act VIII of 1859, 
was expressly abandoned in the first Court, as 
appears by the judgment of the Deputy 
Commissionér. - 

But evén had it been still open, we think 
the contention altogether untenable. 


$ 
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because in the former casa tbe Rajah was 
called a pro formå defendant, for we know of 
no difference between pro formé and other 
defendants, but because the Judicial Commis- 
sioner, instead of deciding upon “the Rajah’s 
appeal, referred him go a fresh suit. * Whether 
that order was right or wrong, it was accepted. 
by the parties and is biiding 1 upon them. 


The decision on the merits is in accordancgs 
with the law as to the effect of, léng 
possession, and the i a mist be dismissed 
with costs. -> 4 





The 15th September 1873. 


e ‘ 
Present: >e 
The Hon'ble Sir Richa Couch, Kt, se 
Justice. 
: e 
Administration-duty —Exemption-« Court Fees’ 
Aet s. 3. 


In the goods of 
Sreenauth Doss, deceased, 


š ; 

Case submitted to the Chief Justice under 
Section 5 of the Court Fees’ Act, 1870, 
by Mr. R. Belehambers, Taxing epee 
of the High Court. 


A suit for a division of a joint estate having termi- 
nated in a settlement, the terms of which were embodied * « 
in a decree, the receivers who had been appointed 
pendente lite endorsed and transferred certain securities 
and shares to one of the parties D pursuant to the ; 
decree. The Bank of Bengal, Account-Department, and 
the Companies concerned, having refused to recognize 
the transfer, D applied for letters of administration in 
respect of the securities ‘ind shares in question, claim- 
ing exemption from the duty prescribed by the Court 
Fees Act, Schedule I, Clause IT, on the ground that she 
ought not to have been required to obtain such letters, 
Ale right having been declared by 4 decree of the ‘High 

ourt: 

Herp, that the prescribed duty must be paid, and 
that there was no groutd for exemption from it. 

: v 


(J f ' 
Case.—-I[t appears that Sreenauth Doss, 
Gopeenauth Doss, and Troyluckonauth Doss 
were brothers, and joint in estate, 
Troyluckonauth Doss died, leaving , a 
childless widow, Sreemutty Gooyemoney 
Dossee, his sole heiress and representative. 


Sreenauth Dess died after “Lroylucko- 
nauth Doss, leaving two widows, Sreemutty ` 
Bindoobassenee Dossee and Sreemitty- 
Doorgamoney Dossee,. his heiresses and 
representatives in OIAUE; and an infant 

®» . 


dau ghter. 3 
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The joint est&te consisted of moveable 
and immoveable property of considerable 
value, including Government securities, 
Calcutta Dogking Company’s shares, Howrah 
Docking Com puny’s shares, and National 
Bank shites, all which securities and shares 
stood in the name of Sreenauth Doss. 


Iu a suit No. 652 of 1869, brought by 


wixopeenauth Doss against the widows of his 


deceased brothers for a division of the joint 
estate, two receivers were appointed pendente 
lite to receive tlg interests on the dividends 
on the Government securities and shares 
standing in the name of Sreenauth Doss, 


The suit terminated in a settlement 
between the parties, aie terms of which 
were embodied in q decree, whereby (inter 
alia) it was declared that Gopeenauth Doss 


. was entitled to four\equal twelfth parts or 


shares of the joint estate (the same into 
twelve equal payts or shares being considered 
as divided), that Bindoobassenee Dossee 
and Doorgamoney Dossee, as the widows, 


.heiresses, and representatives of Sreenauth 


Doss were entitled each to two equal twelfth 
parts or shares thereof; and that Gooye- 
money Dossee, as the widow, heiress, and 
representative of ° Troyluckonauth Doss, 


_deceased, was entitled as and for the estate 


of a Hindoo widow to the remaining four 
equal twelfth parts or shares thereof. The 
decree also directed that the receivers should 


*pay a sum of Rs, 25.000 to Gooyemoney 


-Dossee in full of her claims, as the widow of 
Troyluckonauth Doss, to a share of the joint 
estate, and should, after such payment and 
the payment of certain costs, divide the 
residue of the monies, Government secur ities, 
and shares in their- hauls into twelve equal 
parts or shares, and transfer to Gopeenauth 


e Doss four of such shares, being his own 


shares, and also two out of four other shares, 
being Sreemufty Gooyemoney  Dossee’s 
shares, to Sreemutty Bindoobassenee Dossee 
two other of such shares to'be held and 
enjoyed by her asa Hiudo widow, and also 
one out of the remaining to of Gooyemoney 
Dossee’s four shares to be held and enjoyed 
by her absolutely, and to Sreemutty Doorga- 
money Dossee two other of such shares to 
be held and enjoyed by her as a Hindoo 
“widow : and also the remaining one of Gooye- 
money Dossee’s four sharæ to be held and 


enjoyed by her absolutely. 


Pursuant to the decree, the receivers 
endorsed and transferred to Doorgamoney 
Dossee the segurities and shares set forth in 
the Schedule B annexed to her ‘petition. 
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The Secretary to the Bank of Bengal ande 
the Comptroller-General of Accounts Paving, 
as regards the Government securities, and 
the Directors of the Companies issuing the 
shares, having, as regards the shares, declined 
to recognize the transfer of the Government 
securities and shares effected by the endorse- 
ment of the receivers, Doorgamoney Dossee 
has applied for and obtained an order for 
letters of administration to the estate of 
Sreenauth Doss, limited to the Government 
securities and shares allotted to ber; and 
her attorfieys on her behalf claim exemption 
from the pgyment of administration duty on 
the ground that she ought not to have been 
required to obtain letters of administration, 
her right to the Government securities and 
shares having been declared by a decree of 
the High Court, and the Government securities 
and shares having been actually transferred 
to her in pursuance of the directions of the 
Stress is also laid on the fact that the 
transfer was made by endorsement of the 
receivers, whose right to receive the interest 
and dividends had been practically recognized 
by the payment to them of theinterest and 
dividends during the time that they had 
authority to act as receivers. 

If Doorgamoney Dossee is, without obtain- 
ing letters of administration, entitled to be 
paid the interest and dividends on the Govern- 
ment securities and shares, it is open to her 
to assert her right by suit, without taking 
out the letters of administration for which 
she las obtained an order; but she cannot 
ask the Court to grant her letters of adminis- 
tration, and at the same time contend that 
the grant is superfluous, as a reason why 
she should not be required to comply with 
the provisions of the Court Fees’ Act as to 
the payment of administration duty. 

The liability to pay the duty prescribed 
by Schedule I Clause II of the Act does 
not depend upon any question as to whether 
or not it was necessary to obtain probate 
or letters of administration, but upon the 
fact of probate er letters of administration 
having been obtained in respect to property 
(not being trust preperty) of an amount or, 
value exceeding Rs.» 1,000. 

Àt the request of the attorneys of Doorga- 
mohey Dossee, the question® raised on her 
behalf is submitted for the final decision of 
the Hon’ble Chief Justice under Section 6 
of the Court Fees’ Act, 1870. ` 

Decision of the Chief Justice. 

The duty prescribed by the Act must be 
paid. There is no ground for exemption 
from it. 
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e ,* The 15th September 1873. 


Present: 


The Haw’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Enhancement of Rent—Notice—Issue as to Hold- 
ings— Objection— Waiver, 


Case No. 1144 of 1878. 


Special Appeal froma decision passed by 
the Officiating Judge of Hooghly, dated 
the 4th March 1873, reversing a*decision 
of the Moonsiff of Hureepal; dated the 
Bist August 1872. 


* 


Nidhoo Monee Joginee and others (Defend- 
anis) Appellants, 


VETSUS 


Kishen Nath Banerjee and others (Plaintiffs) 
Respondents, 


Mr. Ameer Ali for Appellants. 


Baboo Bama Churn Banerjee for 
Respondents, 


Tn a suit for arrears of rent at enhanced rates, where it 
is found thata single notice has been issued although there 
are two holdings at two rents, the Court should frame 
an issue which will allow the plaintiffs and the defend- 
ants, if they wish it, to give evidence ;—the former, to 
show that the two holdings are now held at one consoli- 
dated rent, and it may be enhanced as of one holding p~ 
and the latter, that he is entitled to have the enhance- 
ment made in such a way that he may give up one and 
retain the other. 

Where the defendants in such a case do not take any 
objection to the notice on the ground that it was single, 
they cannot on that account be considered to have 
waived it, 


Couch, C.J.— Wr think we must remand 
the suit. It was brought to recover arrears 
of rent at the enhanced rates, but the notice 
which was served was a single notice claim- 
ing one sum us the enhanced rent. It is 
admitted by the Counsel for the appellants, 
the defendants, that his clients did not in 
their written statement object to the form 
of the notice, and no issue was framed rais- 
{ng the question which ig now raised. There 
appears to be only one issue about the notice, 
—whetler thengtice was sgrved on the defend- 
ants and on another person who is dead ; 
but the Moonsiff, having the noticein evidence 
before him, said that it was necessary for 
the plaintiffs to have issued two notices of 
enhancement; for the issue of one notice 
would give the defendants no choice to 
retain one of the two consolidated holdings 


+ 
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and relinquish the other, ‘if they were so 
disposed. That was dorrect, assuming, ns 
the Moonsiff appears to have thought, that 
there were two holdings at two rents, and 
that the defendants might be entitled to 
relinquish one and ¢@sceap the other But if 
this objection had been taken at the settle- 
ment of issues, nnd an Issue had been framed 
to try the validity of it, the plaintiff might 
have shown that*he was entitled to treat the 
two holdings as one, and that there Was in 
reality but one rent, and there should be but 
one enhanced rent. When the Moonsiff saw 
this objection, he ought to have framed an 
issue so as to have given the plaintiff an 
opportunity of showing that his notice was 
correct, and one whigh he was entitled to 
serve. r 


The Judge, when o case came before 
him in appeal, dispoSed of it by saying 
that it was undoubtedly an objection that the 
defendants might have taken,*but that it was 
open to them to waive it, and Vy not taking 
it, it might be presumed that whatever these 
jummas may have been in their inception,- 
they have subsequently been regaided as 
consolidated. We do not think he wns justi- 
fied in saying that. He geems also to have 
put a construction upon the written state- 
ment which it does not fairly bear. 
not think that if can be considered that the 
defendants by not taking the objection 


waived it, although, if the Moonsiff had not, 


raised it, and no notice had been taken of it 
by the defendants either in the first Court’ 
or iu the Appellate Court, we should have 
held. as we did in a special appeal, No. 963 of 
1873," that it was too late to take it ina 
special appeal. There we said that the 
decree ought to bé made so as to give the 
tenants an opportunity of relinquishing one 
holding and keeping another, and our 
reason for saying so was (lat the case was 
to be tried again by the Lower Courts; and as ` 
that was to be done, and the notice, although 
it included the diffrent holditigs, specified 
the rents formerlygpnid for each, we pointed 
out to the Court that when it came to make 
its decree, it ought to do so in such n- way 


as to secure to the tenant the power of 


relinquishing one or more of the holdings 
and keeping the others. But this case is: 
somewhat different. Unless there was a 

° .,. è . . 
ground for remanding-it (which we think 
there is), the decree which is appealed against. 
would be final. 


* * Ante, p. 404. 
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(s : 
We ought, in our opinion, to remand the 


case in order that the Moonsiff may do now 
what he should have done before giving his 
judgment upon this objection, viz., frame an 


issue applicable to the objection, and allow: 


the plaintiffs and the ‘defendants, if they 
wish it, to give evidewce ; the former, to show 
that the two holdings are now held at one 
“wonsolidated rent, and it may be enhanced as 
of ong holding ; and the latter, that he is 
entitled eto have the enhancement made in 
such a way thaé he may give up one and 
retain the other. . , 
The defendants not having taken the 
objection, we think that each party ought to 
pay his own costs of this appeal and of the 


hearing in the Court b8low. 
oe ` 


meae 





The 15th Sh tember 1873. — 


æ 


. e resent: 
The Hon’bleeJ. B. Phear and G. G. Morris, 
Judges. 


` Joint Appeal—Misjoinder—Transfer of Hold- 
ing— Mutation of Names, 


Case Ng 54 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
_ the 26th September 1872, modifying a 
decision of the Moonsiff of Urrareah, 

°- dated the 28th June 1872. 


Motee Roy (Plaintiff) Appellant, 
\ VETSUS 


Shaikh Meajan and others (Defendants) 
Respondgnts. 


Mr. M. L. Sandel for Appellant. 


Baboos Doorga Mohun Doss and Kishen 
Dyal Koy for Respondents. 


Plaintiff sued three of his ryots for arrears of rent. 
Two of thedefenfants Mand Ggpleaded transfer of their 
shares of the land to one A, and the third 
S M admitted: tenancy, but t0ntended for a lower 
rate of rent than that claimed. M A intervened and 
filed a written statement. The Moonsiff found that 
M A had not caused his name to be entered on the 


. oe serishtah and gave a decree against all three: 


efentlants, making M A jointly ‘liable for the costs. 
‘Against this decision M, G, and A appealed, and 
the Judge relieved the two former from the decree, 
making the third party pay the whele amount decreed : 
HELD, that it was an error to allow the three appel- 
-lants to appeal together, and that their joint appeal 
ought to have been treated as two separate appeals. 
HELD, that as there had been neither a transfer of the 
holding in the serishtah of the zemindar, nor anything 
in the way of acceptance or recognition by the zemindar 
of M A as his tenant, M and G were not exempted 
from their responsibility to pay the rent. 
© 
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Phear, J. —Vuis case exhivits several very? 
anomalous features, although the suit, when 
first instituted, was truly simple enough. 

The plaintiff Moteeram sued three persons, 
Meajan, Ghogun, and Sheer Mahomed, to 
recover from them arrears of rent for the 
years 1277, 1278, and 1279 of certain land 
which, he said, they cultivated as his ryots. 
Two of these, Meajan and Ghogun, said by 
way of defence that they had sold their 
shares and transferred them to one Mahomed 
Ali in thg name of his wife, Mussamut Kurée- 
mun, the daughter of Meajan. The third 
defendant, Sheer Mahomed, admitted that 
he was a tenant, and he also stated that this 
transfer of Meajan and Ghogun’s was a 
benamee affair. He, however, contended 
that he and his two brothers held the tenure 
at a lower rate of rent than’ that claimed by 
the plaintiff. 

Mahomed Ali in some way, which has not 
been made clear to us, intervened in this 
suit, and presented a written statement which 
was filed. 

Upon the trial of the case in the first 
Court, the Moonsiff after discussing the 
evidence came to the conclusion that Meajan, 
Ghogun, and Sheer Mahomed were the old 
ryots; that Mahomed Ali had not procured 
his name to be entered in the plaintiff’s 
serishtah ; that the plaintiff had never taken 
any rent from him; and that there was 
nothing on the facts before him to show that 
Meajan and Ghogun were exempted from the 
responsibility of paying the rent to the 
plaintiff; that the rent payable for the tenure 
was Rs. 88, and not Rs. 64 ; and accordingly 
he gave a decree for that rent against all 
these three persons, and he also made Maho- 
med Ali jointly liable with them for the 
costs of the suit. 

Against this decision, Meajan, Ghogun, 
and Mahomed Ali appealed jointly, that is 
to say, the two first persons, against whom a 
decree for payment of the money was made, 
joined with the third, Mahomed Ali, against 
whom no decree Other than a decree for costs 
was made, in appealing against the whole of 
the Moonsiff’s decision, and Sheer Mohamed 
did not appeal. = 
-~ Jh the Lower Appellate Court, the Judge 
came to the conclusion that Meajan and 
Ghogun’s story of the transaction was 
established, and held that they ought not to 
be compelled to pay the rent to the plaintiff, 
but that Mahomed Ali ought to pay the 
whole rent. And accordingly, upon the 
appeal presented by these three persons 
jointly, he gave a decision which relieved 
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two of, them from tke decree of the Court 
below, and made the third of them pay the 
whole amount decreed, irrespective of the 
decree Which had been made against Sheer 
Mahomed who had not appealed; and he 
further made each party bear his own costs. 

Tt is, we think, obvious that this decree 
is incorrect. The error in the proceeding 
was produced by allowing Meajan, Ghogun, 
‘and Mahomed Ali to appeal together. If, as 
ought to have -been the course taken, their 
joint appeal had been treated as two separate 
appeals,—one by Menjan and Ghogun, against 
whom the Moonsiff had made a decree in 
the first Court, and’ the other by Mahomed 
Ali, against whom the Moonsiff had not 
made a deecree,—the Judge would have seen 
at once that on the view of the facts which 
he took he ought to have dismissed the 
plaintiff’s suit against Meajan and Ghogun 
with costs, and he ought to have dismissed 
the substance of Mahomed Ali’s appeal 
altogether, because he had nothing to appeal 
against except the order made upon him to 
pay costs; and that result would have 
been altogether different from the result 
which has been brought about bythe decree 
which the Lower Appellate Court has, made. 
It is plain, therefore, that. we must reverse the 
decision of the Lower Appellate Court. 

We think, however, that it is not neces- 
sary for us to remand the case for re-trial in 
that Court. The Judge has, we think, 
wrongly estimated the evidence which hears 
upon Meajan and Ghogun’s liability to pay 
the rent. There seems to be no question at 
all that Mahomed Ali did not get his name 
entered in the plaintiffs serishtah; there 
seems also to be no doubt at all that the rent 
was never paid to the plaintiff in’ Mahomed 
Alls own name. There has been therefore 
neither a transfer of the holding in the 
serishtah of the zemindar, nor has there been 
anything in the way of acceptance or recog- 
nition by the zemindar of Mahomed Alias 
his tenant. It seems to us upon this state of 
the evidence that the first Court was quite 
right in coming to the conclusion that Meajan 
and Ghogun were not Sxempted from their 
responsibility to pay thé rent. The Judge 
of the Lower Appellate Court notonly altered 


the decision of the first ‘Court in the parti-, 


culars which have been mentioned, but he also 
altered the rate of rent. And it seems to us 
that he has done this upon no sufficient 
' evidence, We understand from. the judg- 
ment of the Moonsiff that the rate of rent, 
was swofn to, by several witnesses ; and the 
papers upon which the Mooneiff relied were 
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proved by witnesses, The Judge has made 
no comment whatever upon the testimony of 
the witnesses : he has apparently disregarded 
that altogether ; and he has put the hustbood 
papers on one side, because in hig opinion 
from their appearante, particularly from the. 
appearance of one of éhe sheets, the whole 
of them are a‘fabrication. It is very. rightly 
observed by the learned pleader who appeargsr 
for the appellant that a. conclusion of this 
kind is very serious indeed. It amounts to 
a conviction of the witnesses who have spoken 
to’ the authenticity of this document of 
perjury ; and- it also, of course, necessarily 
involves the further fact that this document 
must have been deliberately forged by some 
one. The Judge, If wever, without ‘any 
other grounds for so concfoding except thi © 
afforded by his own oy egsight, arrived at this 
very sérious conclusion without the smallest 
misgivings whatever, and we think that he 
was not justified in so doing. *On the whole, 
it appears to us that we ought not to send 
back the ease for a re-trial, but to reverse the 
decision of the Lower Appellate Court’ and- 
affirm that of the first Court with costs in 
both the Courts. e 
re ood 


The 15th September 1878. 
Present: 
The Hon’ble W. Markby and E. G. Bireh, . 
Judges. 
Execution— Copy of Judgment of Privy Council. f 
Case No. 265 of 1873. 

Miscellaneous Appeal from an order passed 
by the Judge of Midnapore, dated the 
8th August 1873. l 

Joy Narain Girée (Judgment-debtor) 
i Appellant, 
versus 
Goluck Chunder Mytee (Decree-holder) 
Respondent. 

Mr. J. T. Woodreffe snd) Baboos Kalee 
Mohun Doss gg Ram Chunder Mitter 
for Appellant. . on 

Baboos Bhowanee Churn Dutt, Mohinee 
Mohun Roy, and Hem Chunder Banerjee 
for Respondent. i 


A Court in executing a decree in a case which has 
been appealed to.the Brivy Council, is not warranted in 
receiving a mere copy of the printed judgment of the 
Privy Council as if it were a decree. i 


Markby, J—In this case it appears that 
the application made to the Lower Court for 
execution was not upon ‘the detree of the 


first Court for the purpose of executing that 
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decree, notwithstauding any appeal there 
might be against it,.but upon that decree 
alleging that if had been affirmed by this 
Court and salso by the Privy Council. It 

_ appears glso that the records of the original 
suit and of the appeals f this Court are still 
in the Privy Councgl appeal department of 
this Court, never having been in the hands of 

whe District Judge since the case was origin- 
ally decided by him. It further appears that 
the order of Her Majesty in Council has 
never arrived in this country : at least, no copy 
has been filed either in the Court below or 

. in this Court. Now the applicant having 
based his application for execution upon the 
statement that the appeal had beew disposed 

of in his favor by Hé Majesty in Council, 

e ifb was bound to ‘produce the only proper 
record of that having Qeen done,—whichis the 
order in Council itself. It would lead tothe 
greatest possible confusion, and very often 
to injustice, if the Courts here, in executing 
decrees in eaSes which had been appenled te 
the Privy Council, were to receive, as has 
"been received in this case, a mere copy of the 
printed judgment of the Privy Council as i 
it were a decree. » 

Under these ciraumstances we think we 
ought not to allow these proceedings to/go 
on. The order of the Judge and the pro- 
ceedings in execution must therefore be set 
aside. As, however, this objection was not 

- taken in appeal, but appeared on the proceed- 
ings in the’ course of the argument, we think 
that each party should pay lis own costs of 
this appeal. 
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The 15th September 1873. 


Present: 
e The Hon’ble W. Markby and E. G. Birch, 
i Judges. , 
 Procedure—Act VILI ( B.C.) of 1869 s. 101. 
Case No. 130 of 1873. 
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by the Judge of West Burdwan, dated 
the 8th February i7 affirming an 
order of the Moonsiff of Bissenpore, 


a 


dated the 11th January 1873. 


“Prem Chand Laha ond others (some of the 
Defeudants) Appellants, 
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Addoito Doss (Plaintiff) Respondent. 
Baboo Tarucknath Duit for Appellants. 
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aemnnateeneyenene pme wen en weer 


When proceedings are taken before a MoonSiff under 


Act VIII (B.C.) of 1869 s 101, he is boun® first to 
enquire whether an offence has been committed, and if he 
is satisfied that it has, the only order he can make against 
the offenders (not being tenants) is that theygshall pay 
the value of the crops distrained. > 


Markby, J.—It appears that in this case 


a question having arisen as to the taking 
away of certain crops which had been 
attached by the Jandlord, crimival proceedings 
were taken by a person named Ram Huree 
Doss, in whose charge the crops attached 
were, aginst Prem Chand Laha and others, 
for taking away those crops while in his 
charge. That criminal charge was dismissed 


and characterized as frivolous on the 19th 
Then.-dighteen days after 
that, proceedings were commenced by the 
landlord against the-gaid Prem Chand Laha, 
together with other persons including the 
persons m the landlord alleged to be his 
nder Section 101 of Act VIII of 
But instead of trying the 
which were to be tried under that 
the Moonsiff really only tried the 
question as to who was entitled to the rent, 
and upon that made an order that the 
plaintiff should recover the amount claimed 
from all the parties both the tenants and 
those who were accused of carrying away 
the crops; aud the Moonsiff also ordered 
that the parties other than the tenants should 
pay a fine of 10 rupees each ; or iu default, 
be imprisoned for a fortnight. This is 
entirely a misconception of the proceedings 
intended by Section 101, and whether an 
appeal lies or not we think we ought to set 
that order aside. The Moonsiff was bound 
first to enquire whether an offence has been 
committed, and if he was satisfied that au 
offence had been committed, the only order 
he ,could make agninst the persons (other 
than the alleged tenants) who are now 
appellants before us, is that they should pay 
the value of the crops distrained, as to 
which there appears to have no enquiry 
whatever. In fact, the whole proceedings 
under that Segiion have been entirely 
misconceived, pt. 












The result is thaf the judgments of both 
tha Lower Courts will be set aside. The 
appellants are entitled to their costs in this 
Court and the Courts below. 


We think we ought to add that we 
considered it very doubtful whether a 
proceeding under Section 101 ought to be 
entertained afier a charge in, the "criminal 
Court has beer made and dismissed. 
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$ ae The 15th September 1873. 


Present s 


The Hen’ble Sir Richard Couch, Kt, Chief 
Justicé, and the Hon’ble F. A. Glover, 
Judge. 


Conveyance Constructive Transfer—Champerty | 


a contrary to public Policy— Right of 
uit, 


Case No. 262 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 10th August 1871. 


Tara Soonduree ~-Chowdhrain (Plaintiff) 
} Appetignt, 


VETSUS\ 


The Court of Wards, on behalf of Shama 
Soonduree, minor, and another (Defeudants) 
Respondents. \ 


BAS 


Baboo Nullit Chunder Sen for Appellant., 


The Officiating Advocate-General and 
Baboo Unnoda Pershad Banerjee for 
Respondents. 


kd 

_ R, the owner of certain property, having died, and his 
immediate heirs having subsequently demised without 
leaving issue, N, as the uext-of-kin, attempted to take 
Pa eaan and, being opposed, brought a suit under Act 

UX of 1841; but afterwards alienated a moiety of 
his right title and interest in the property to one K in 
order to meet the expenses which would be incurred for 
its recovery. ‘This was done by an ekrar, wherein, in con- 
sideration of Rs, 50 received in cash, and the trouble and 
assistance of managing and conducting the necessary law 
suit and defraying the expenses thereof, N relinquished 
to K an 8 annas’ share, valued at Rs. 75,000, K took pro- 
per steps and defrayed the expenses; but the suit was 
dismissed. K subsequently sold the interest which he had 
thus acquired, including wassilat, to T in consideration of 
Rs. 1,700 advanced by the latter and expended in the pro- 
ceedings, valuing the interest thus sold at Rs. 2,18,000. 
The purchaser then brought a suit against the person 
in possession, claiming a half share of the property 
adversely to N, making N a defendant, and praying for 
a declaration of N’s right of inheritance: 

Herp, that the ekrar did not operate as a present 
transfer of the property, but as an agreement to transfer 
so much of it as might be recovered in a suit; and that 
even if plaintiff were entitled plain of breach of 
contract by N, she could not "@ against the prin- 
tipal defendant, the person in possession, who was no 
party to the deed, 

Hep too, that the suit could not be maintained by 
reason of the natu% of the transaction on which it was 
based, which was void as being contrary to public policy, 
and therefore not giving plaintiff any right to suefor 
the property professed to be passed. ¿į 





Couch, C.J.—- Tars suit was brought for 
obtaining possession of the realties and per- 
sdnaltiea specified at the end of the plaint, 


and failing délivery of the latter, their value, | 


. 


‘stating that n 


together with mesne,profits of the half share 
of the realties, as well as tbe wassilat 
thereof from the date of suit to the date of 
recovery of possession, by deelaration of 
the right of inheritance of the second 
defendant, Nundo Mohun Chowdhry, to the 
property claimed; ang it was valued at 
Rs. 4,20,813. 
The case in the plaint was that Kertegr 
Chunder Chowdhry, the owner of the” 2 
annas and 15 gundahs’ share in Pergunnah 
Sharepore,; and the great-grandson of Joy 
Narain Chowdhry, the uterine brother of the 
grand-father of Nundo Mohun, died leaving 
two minor sons, Juggut Chundra and 
Bhoobun Chundra Chowdhry, and a widow, 
Annund Moyee Chotvdhrain; and that the 
eldest son, Juggut Chifidra, subsequentty © 
died unmarried, and gfter him, the younger 
son, Bhoobun Chundfa, also died without 
children, leaving a widow, Huro Muni, who 
afterwards died before he® mother-in-law, 
Annund Moyee; that upon the death of 
Annund Moyee, the defendant Nundo Mohun, 
ng the uenrest-of-kin, attempted to take 


„possession of the properties claimed, and was 


opposed in doing so; that thereupon Wundo 
Mohun brought a suiteto obtain possession 
under Act XIX of 1841; bat he subsequently 
alienated a moiety of his right title and 
interest in the property to one Kashi Chundra 
Bhuttacharjee, to enable him to meet the 
expenses which would be incurred for the, 
recovery of the said properties ; that the said 
Bhuttacharjee took proper steps and defrayed 
the expenses for the recovery of the proper- 
ties, but the Judge disallowed the claim, 
which was preferred under Act XIX, on the 
Ond of July 1868 3 and that Kashi Chundra 
Bhuttacharjee on the 8th of Chyet 1276 
(the 20th of March 1870) transferred his 
entire right {ie and interest ia the half ° 
share to the plaintiff under a kobalah or 
deed of sale for Rs, 1,700 advanced by 
the plaintiff to meget the expenses. And the 
plaintiff claimed gs having *by purchase 
become the ownereg! the half share for which 
the suit was gbrought. The plaint, after 
lication had been made to 
the defendant Nando Mohun requesting him 
to join in the suit, alleged that he would not 
do so,and had therefore been made a defendant.’ 

Thereisa décigion of the Judicial Commit- 
tee of the Privy Council, which is in point, 
as to whether this suit can be maintained. - 
It is reported in XI Bergal Law Reports, 
Privy Council Cases, page 86.* 

a 


ann ea a R 





* 18 W. R., 140. 
* 


` 1873.] Ctvil 


In that case, one Ram Narain Dutt died 
leaving ‘a talook, and the respondent 
Jogessur Ghose claimed it as his heir, and 
the other respondent claimed under a deed of 
gift from ` Ram Narain, which Jogessur 
impeached as a forgery. Whilst these 
disputes were going on, Jogessur applied to 
the appellant, Ranee Bhubo Soonduree Dassia, 
“end asked her to assist him in litigating 
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the same ; and on the 20th of July 1868, the 
Subordinate Judge dismissed the plaintiff’s 
case on the ground that she could not sue 
alone. There was an appeal fyoľn that 
decision to this Court, and it was held that 
the suit was rightly dismissed, but not on the 


i ground which was taken by the Subordinate 
| Judge. The two learned Judges; Mr. Justice 


Lochand Mr. Justice Mitter, considered that 


with the other respondent for the purpose of | the piaintiff had not fulfilled her part of the 


getting possession of all the property which 
belonged to kis maternal grand-father ; and 
it was arranged that in the event of such 
litigation arising, she should advance the 
expenses to the extent of Rs. 3,000, and 
should protect Jogessur from a then pending 
execution ; the considefation being a moiety 
® of the property chimed. Accordingly, an 
agreement .in writhg was executed by 


Jogessur in favor of the appellant, which ! ‘ favor of the plaintiff, in August 1866. 








contract, as the consideration had not been 
paid ; ang that under the ruling of the Privy 
Council, in the case of Rajah Saheb Perhlad 
Sein, XII Moore’s Indian Appeals, page 301,* 
the action must fail. 

The plaintiff appealed to Her Majesty in 
Council, and the Judicial Committee in their 
judgment said:—‘* This suit was based upon 
“a deed executed by Jogessur Ghose, in 
The 


is set out in the report of the case, by which | “effect of that deed, as far as it is material, 


Jogessur is staid to have received Rs, 3,000 
in cash, and in consideration of that to 
sell the half share to the appellant and to 
execute that deed of sale; and it is stated 
that the amount was deposited with Dwarka- 
nath Lahory, mookhtar, the agent on behalf 
of the appellant, and that all the expenses of 
the suit for dispossession, and his lodging 
expenses, were to be defrayed out of that 
sum. Nothing more was done under the 
agreement, and no money passed ; and Ooma 
-Churn Sirear having taken out execution 
against Jogessur, Jogessur applied to the 
appellant’s mookhtar to deposit the money ; 
but this was not done, and thereupon 
Jogessur, instead of instituting proceedings 
against Eshur Chunder, the other respondent, 
agreed to an amicable partition, which was 
embodied in a document dated the 9th of 
Janunry 1867, satisfied Ooma Churn’s decree, 
* and saved hisestate. On the 20th of September 
1867, the appelant commenced the suit by 
filing a plaint against the respondents, that 
is, Eshur Chunder Dutt “and Jogessur, and 
against’ perséus holding, as lessees under 
them, seeking to have the dad of sale declared 
a forgery, and all the proceedings taken under 
it since his death declared to be fraudulent, 
and claiming possession of half the property 
under the deed executed by Jogessur, 
‘together with mesne profits, 

The case was precisely like the one before 
us, the plaintiff, the alleged purchaser, bring- 
‘ing & suit against the person who was in 
possession of the property, and claiming it 
adversely to the person who had sold to him, 
and making, af is done here, that person also 
a defendant. The nature of the suit was 

° 


* 


“may be thus stated :—It recites that Joges- 
“ sur Ghose was entitled to certain properties 
“from hismaternal grandmother; that he had 
“been dispossessed of the whole of those 
“ properties ;” and thus stated as I have done 
already. Then having noticed the dismissal 
of the suit by the Subordinate Judge, and 
the decision of the High Court upon that, 
their Lordships proceed to say +—“ The 
“ principal question is the effect of the first 
“deed, whether it operated as a present 
& transfer of the property, or only as an 
“agreement to transfer if upon certain con- 
“tingencies which did not happen. In 
“support of the latter contention, the case 
“was referred to of Rajah Saheb Perhlad 
“Sein v. Baboo Budhoo Singh. Without 
“ referring at length to that case, the circum- 
“stances of which are in many respects 
‘similar to those of the present, it may be 
“enough to quote a passage wherein their 
“ Lordships say:—‘ The Court below seem to 
“have ruled that the effect of the execution 
“sof a bill of sale by n Hindoo vendor 
“is, to use the phraseology of English 
«claw, to passan estate irrespective of 
“actual delivery of possession, giving to the 
“instrument the effect of a conveyance 
“ © operating by the statute of uses. Whether 
“¢such a conclusion would be warranted in 
“any case is, in “their Lordships’ opinion, 
“¢very questionable. It is certainly not 
& t supported by the two cases cited in the 
“judgment under review (which are there 
“referred to), in both of which actual posses- 
“* sion seems to have passed from thg vendor 
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<<< to ghe purchaser. To support it, the exe- 
“€ cution of the bill of sale must be treated 
tas a constructive trausfer of possession. 
“í But*how can there be any such transfer, 
“actual or constructive, upon a contract 
“funder which the vendor sells that of 
“c which he has not possession, and to which 
“<«he may never establish a title. The bill 
«<€ of sale in such a case can only be evidence 
“Sof a contract to be performed in futuro, 
“cand upon the happening of a contingency 
“of which the purchaser may,claim a 
** specific ‘performance, if he comes into 
“e Court showing that he has himself done 
“tall that he was bound to do? Having 
“regard to this case, and to the provisions 
“& which have been referred to of the deed, 
“their Lordships are of opinion that it did 
“not operate as a present transfer of the 
“ property, but as an agreement to trausfer 
“so much of it as might be recovered in a 
& suit to be instituted to which both Jogessur 
“ Ghose and the plaintiff were to be parties.” 
. In this case it is true that, as far as appears, 
' the consideration was paid; but that makes no 
difference in this part of their Lordships’ 
decision that an instrument of this kind does 
not operate aga present transfer of the property, 
but as an agreement to transfer so much 
of it as might be recovered in a suit to be 
thereafter instituted, 

Then they proceed:—“ This construction of 
“ the deed disposes of the case ; for, even if the 
“ plaintiff be entitled to complain of breach 
“of contract by Jogessur, she cannot recover 
“under it possession of the property against 
“ Jogessur ; a fortiori, she cannot recover 
“agaiast Eshur Chunder Dutt, who was no 
“ party to the deed.” Here also the principal 
defendant, the person from whom posses- 
‘sion of the property is sought to be recovered, 
Shama Soonduree, or those under whom she 
claimed, were no parties to the deed. This 
case, therefore, is an express authority that 
the present suit cannot be maintained. 

But we think there is another ground upon 
which we should hold that the suit cannot be 
maintained ; and it is desirable that the Court 
should express its opinion upon that part of 
the case also. ; 

The instruments upon which the plaintiff's 
right to sue for possession of the property is 
said to be founded, are set out in the paper- 
book. The first is at page 83. It is on 
ekrar, executed by Nundo Nohun Chowdbry 
to Kashi Chundra Bhuttacharjee ; and after 
reciting the circumstances under which it was 
alleged that,.Nundo Mohun had a claim to 
the property, if is stated that he had appeared 
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in the Court of thes Judge and filed a 
petition under Act XIX of 1841; and that 
the moveable and immovenble property, so far 
as he could ascertain by enquiry and investi- 
gation, were of the yalue of Rupees.1,71,325. 
That is what he valued his claim at; 
and then he snys that be had made an agree- 
ment with Kashi Chundra Bhuttacharjee for 
taking Rs. 50 ingash, and having the expense” 
of the suit defrayed, and Kashi Chundra 
looking to the proper management ef it, and 
in consideration of Rs. 50, which, he says, 
he had received in full, and the trouble and 
assistance and the managing and conducting 
the case, and defraying the expenses thereof 
by Kashi Chundra, he relinquished his right 
to an 8 annas’ share ofthe properties, which it 
is said are valued in 4ll to the amountSf® 
Rs. 75,000, thus patting with property 
of this value for only Rs. 50, and such 
portion of the expenses of recovering the 
entire property as would fafl upon ‘the re- 
maining half share which he képt. 

This was about the time of the proceedings 
under Act XIX of 1841. The ekrar is dated 
the ist of June 1868, and the plaint says 
that the claim under that Act was disallowed 
on the 2nd of July 1868. What was done 
in the interval between that and the making 
of the deed of sale to the plaintiff, does not 
clearly appear ; but on the 20th of Mareh 
1870, Kashi Chundra Bhuttacharjee sold to 
the plaintiff the interest which he bad. 
acquired by the previous deed. There isa 
kobalah of that date in which, after reciting 
the ekrar to him from Nundo Mohun, and 
that he had expended money in the pro- 
ceedings to the amount of Rs. 1,700, he, 
Kashi hundra, in consideration of the 
Rs. 1,700 whichit is alleged he had expended, 
sold all his rights and interests in the 
moveable and inmoveable property, as well” 
ns the wassilat of the immevenble property, 
to the plaintiff. And there is at the end of 
the kobnlah a very significant statement. 
We have seen that in 1868, When the first 
instrument was executed, the half share was 
valued at Rs. 75,000; here it is said by 
Kashi Chundra that, “having estimated the 
value of my aforesaid properties according 
to the current market-value at the amount of 
Rs. 218.000, I have got this conveyance’ 
engrossed on a stamp of Rs, 1,000.” 

Thus we have, according to the statement 
of the parties, this property to which there- 
was a claim, not property in the possession of 
the seller in any way, valued at Rs. 2,18,000, 
and sold tq the plaintiff fér “Rs. 1,700. 


The plaintiff has to bear the costs of any 


+ 
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litigation in ‘endeavours to recover the pro- 
perty, and Nundo Mohun, the person who is 
said to be entitled to it, practically parted 
with the hglf share of this estimated value 
for Rs. 5Q, No doubt he gets asuit brought, 
of which he would hav the benefit so far 
as it related to the other half share which he 
retained, 


“wy That is the nature of the transaction, It 


+ 


and justice, and as 


< uncontested. 


appears to us to be one wich this Court 
must holg to be void, as being contrary to 
public policy, and as therefore not giving the 
plaintiff any right to sue for the property 
which was professed to be passed by these 
instruments. i 

In Fischer v. Kamala Naicker* (VIII 
Moores Indian Appeals, page 170), the 
Jadicial Committ& said that, in order to 
make the agreement ar contract void, if must 
have something of the qualities which are 
attributed to champerty or maintenance by 
English law ; i¢ must be something against 
good policy and justice ; something tending 
to promote unnecessary litigation; some- 
thing which in a legal sense is immoral, and 
to the coustitution of whieh a bad motive in 
the same sense ig necessary ; and that the 
substance of the trgnsaction is to be looked 
at, and not merely the language of the instru- 
ment. Looking at the substance of this 
transaction, it appears to us to come within 
these terms, as being against good policy 
tending to promote 
unnecessary litigation, and being in a legal 
sense immoral. Their Lordships speak of 
the qualities which are attributed to cham- 
perty or maintenance by the English law ; 
and for the common law of England upon 
this matier, we refer to the lst Volume 
of Hawkins’ Pleas of. the Crown, page 470, 
where it is said—“ It seemeth to be a high 


** offence at common law to buy or sell any 


“ doubtful title to.luands known to be disputed, 
“to the intent, that the buyer may earry on 
“the suit which the seller doth not think it 
“worth “his while to do, and on that con- 
“sideration sells his pretengions at an under- 
“rate ; and it seemeth not material whether 
“the title so sold be a good or a bad one, or 
“whether the seller were in possession or 
“not, unless his possession were lawful and 
For all practices of this 
“kind are by all means to be discounten- 
“anced as manifestly tendiits to oppression, 
“by .giving opportunities to great men to 


“purchase the disputed titles of others to 


“the great grievance of the adverse parties, 
4 


eh NRL CE CC I R EEEa a E AAE 
* 3 W. R., È. C., 38. 


people. 


“who may often be unable. or discoyraged ¢ 
“to defend their titles against such powerful 
“persons which, perhaps, they may success- 
“fully enough maintain against theireproper 
“ adversaries,” ° 

To what is there said as a reason in Eng- 
land, we think we may add what is forcibly 
and truly expressed by Mr, Justice Holloway 
in VII Madras High Court Reports, page. 
146. There the learned Judge says :—“ In 
“this country it may be added -that this is 
“now the favourite instrament for revenging 
“private quarrels, A suit against a man’s 
“enemy is, commenced in the name of 
“another, promoted by the money of the 
“enemy, and sustained by the perjury which 
“he suborns. The state of Hindoo society, 
“with joint families, dissatisfied junior 
“members, adoptions real or fictitious, afford 
“a fine field for the operations of these 
“speculators in litigation. At the elbow of 
“every man with a grievance, real or 


“imaginary, is one of these unclean animals 


“ busily engaged in fanning into a law-suit 
“every trifling difference. Where a zemin- 
“daree is concerned, the operations are on a 
“larger scale. The claimant is taken up 
“ either by an individual speculator or a joint- 
“stock company. Having nothing, he is 
“prepared to promise everything, and agree- 
“ments stipulating for enormous sums of 
“money are executed in favor of these 
The suit is promoted with their 
“money,.and the victory leaves the victor 
“and the vanquished together prostrate at 
“ the feet of these unholy speculators. The 
“nominal plaintiff is not the poor man of 
“Lord Abinger, but the poor neighbour of 
“ Quirk, Gammon, and Snap. Let a man 
“with the smallest knowledge of this country 
“ cast his eyes upon the wide-spread ruin 
“and immorality created by these proceed- 
“ings, he will scarcely doubt that it is 
“contrary to public policy, if the welfare of a 
country isany element therein, to permit these 
“ creatures to bargain for the proceeds of the 
“litigation which they have commenced, 
“fomented, and carried on without the 
“smallest interest other than the nefarious, 
“ bargain in the suitewhich they are conduct- 
“ing. Qn that portion of publie policy 
“which consists ein the “purity of the 
“administration of justice, the effect is stil] 
“more directly pernicious, 

“The unlimited supply of evidence to 
“support any claim, true or fictitious, 
“renders it easy for these speculators to 
‘produce, for the support of any claitn, with 
“equal ease, whether it is true or false, a 
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“body of people ecnlled skilled witnesses 
“whdtn by any mode of cross-examination, 
“directed merely to inconsisteucies in the 
“story, which they came to tell, it is 
“ imposstble to break down.” 

We think these observations are applicable 
to the: present case, and that the transaction 
upon which the plaintiff founds her right to 
bring the present suit, is one to- -which effect 
ought not to be given by the Courts in this 
country, 

. But there is still another objection to the 
suit being maintained, which we mây as well 
notice. 

Supposing that Nundo Mohun was 
properly adopted, it appears in the evidence 
that there is a person who is nearer in title 
as heir than Nundo Mohun,—that is, Ram 
Dyal Sen. 

Ir was admitted that if Ram Dyal bore 
the relationship which the defendant’s wit- 
nesses said he did, he would be preferable 


to Nundo Mohun; and we think the evidence . 


which was given shows that he was related 
as alleged by the defendant. The Sabor- 
dinate Judge has not thought it necessary to 
give a decision upon that question. 

It is right to say, and we think it 
is what his decision would have been if 
he had given a formal decision upon it, 
that the defendant’s evidence on this part of 
the case is not met by the evidence which 
the plaintiff gave. There is evidence, which 
appears to be trustworthy, that Ram Dyal 
was treated by the members of the family as 
related in the way which it is said on the 
part of the defendants he was. It is not 
necessary to examine that evidence in detail. 
This also would be a bar to the plaintiff 
recovering the property which she claims. 
The Subordinate Judge has decided against 
the plaintiff on the ground that the deed of 
permission to Bhoobun Chundra to adopt 
was not proved. Hoe says, it did not appear 
that there was any such deed of permission, 
and consequently the adoption of Nundo 
Mohun would not give him,a title to recover 
the property, assuming that he was right in 
the other part of his cage. 

° We think it is doubtful whether this 
decision is right. The deed of adoption 
is said to have been executed so long «go 
as 80 years. ‘The copy of the deed was pro- 
duced. The witnesses to it were dead, and 
the Subordinate Judge says of it that in 
the copy, which was produced before him, 
the names only of five persons of low posi- 
tion in dife have been putin the deed in the 
place of the‘subscribing witnesses. He then 


says that no attempt appéars to havé been 
made to establish the authenticity of the deed. 
We cannot expect it at this distance of time. 
And he considered that the conduct of the 
family in not disputing the adoption would 
not be evidence agatast Nundo Mohun. We 
think he was wrong there ; for, it appearing 
that the adoption had, for a very long time, 40 
or 50 years, been acted upon and acquiesced. 
in by the pruwefes interested in opposhg 
it, by the members of the family, Whose 
rights had been set aside „by the adoption, 
and who had not. apparan made any 
opposition to it, we think it should be pre- 
sumed that the deed, of which a copy was 
produced, and which had been filed many 
years before, was a egenuine one; and the 
Subordinate Judge way not justified a. o 
setting it aside upon guspicion on account 
of the apparent’character or position of the 
attesting witnesses. From the lapse of times. 
it was impossible to clear ep any doubt of 
that kind. We only mentionethis-in order 
that it may not be supposed that in dismiss- 
ing the appeal and confirming the decision 
of the Lower Court we have adopted the 
reasons of that Court. 5 

We think the plaintif has no right to 
recover possession of the half share, and 
that the decree of the Lower Court dismissing 
the suit ought to be confirmed with costs, 








The 31st July 1873. i 


Present : 


Sir James W. Colvile, Sir Barnes Peacock, 
and Sir Montague E. Sinith, 


On Appeal from the High Court of Judi- 
cuture at Fort William in Bengal.* 


Review of Judgment—Act VIII of 1859 s. 7. 
è 
Ramhurry Mondul 


wersus 
@e 
Mothoor Mohun Mondul, 


A mere refusal to grant a review of judgment cannot ~ 
alter the judgment sought to be reviewed or the decree 
founded upon it, and nothing which the Judgé says’ 
with reference to his refusal to grant the review can be' 
binding so as to alter such judgment or decree. 

A former suit for a@share of property purchased in the 
name of G, which claimed it to be joint property, does 
not bar the plaintiff from suing for other property, 





* From the judgment of Bayley and Pundit, JJ., in 
Regular Appeal No. 869 of 1865, decitied 29th March 
1866,—5 W. R.g Civil, 182. 
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“which was’ bought in" the name of M at another time, 
the latter claim being no*pant of the claim arising out 
of the cause of action’ in respect of the property “first 
erties so as to come within the meaning of Act VIII 
of 1859 s 


Tue appellants in this,case are Ramhurry 
Mondul for self and as guardian of Judoo- 
nath Mondul and Bhurroonohur Mondul, 
and Ramgopaul Mondal, and the respondent 

“%e Mothoor Mohun Mondulg who was the 
plaintif in the suit. The plaintiff obtained 


ə 2? decree df the High Court, and the appel 


lants object to it. « 


The suit Was commenced on the 8th July 
1865 by Mothoor Mohun Mondul, claiming 
in his own right and as heir of the late 
Kulloram Mondul. I was brought against 
e Kdamankaree Dosage, the widow of the late 
* Mokoondram Mon ], Ramhurry -Mondul, 
Ramdoolal Mondul, aud Ramgopaul Moudnl, 
to recover possession of a twelve annas share 
of certain talooks mentioned in the schedule 
to the plaints 

The suit was founded upon a decree 
passed by the High Court on the 29th 
September 1863 in two suits : one, in which 
Bulloram sued the appellants and the re- 
spondent ; and the other, in which the appel- 
lauts sued Bulloram and Mothoor Mohun, the 
plaintiff in this suit. Bulloram’s suit was 
brought on the 22nd March 1861, and in 
that suit he sought to recover possession of 
an eight aunas share of certain talooks, which 
"were mentioned in the schedule to his plaint. 
‘He stated that his father, the late Nityanund 
Mondul, had two sons, of whom the late 
Gridhur Mondul was the eldest, and he the 
second ; that they were two brothers, and 
lived ijmallee ; that they had joint possession 
of the property left by tleeir father, and with 
the proceeds of a joint trade in salt, &e., 

» acquired the following talooks and putnee in 
the name of the eldest brother {see Record, 
p. 27). That shit was brought merely for 
an eight annas share of prpperty which had 
heen purchaggd in the name of Gridhur 
Mondul, and for an eight annas share of 
Boicheeram Chuck, standi®e i in the name of 
_Mokoondram. 

With reference to the suit brought by the 
appellants, we have not the plaint before us, 
„but the substance of itis stated in the judg- 
ment at page 32, line 20. It is there snid :— 
“In suit No. 18 of 1861, Ramhurry, Ram- 
“ doolal and Ravgopaul ” (Ramdoolal is now 
“dead) “sought to recover an eight annas 
“share in Chucks Gourang, Gohurdhunpore, 
‘“Bahoobalporg, Boicheeram Chuck, and 
“other property, which it is not now neces- 
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“sary to mention, on the ground thAt this, 
“ property had been acquired by Gridhfr and 
 Mothoor Mohun when those two were in 
“ijmalee occupation, independent of, Bullo- 
“ram, who was a mere pensioner.” * 

That suit included three of the melials 
which are now the subject of the present suit 
and were not included in Bulloram’s suit. 
The suit of Bulloram included only one of 
the mehals, which is the subject of the 
present suit, but it is to be observed that in 
the present suit the plaintiff is suing not fora 
twelve arfnas share of the mehal which was 
included in Bulloram’s suit, but merely for a 
four nunas share of that mehal, admitting 
that the eight annas share belonging to 
Bulloram is now in his, the plaintift’s, posses- 
sion, - With regard to Mehal Boicheeram 
Chuck, which was one of ths mehals mention- 
ed inu Bulloram’s suit, he says :—~‘* Towjes 
‘No, 491, in the name of the late Mokoond- 
“yam Mondul, sudder jumma is Rs. 2,077 
“odd annas, of which, deducting eight annas 
“share in possession, the remaining sudder 
“jumma of the four annas in my own right 
“is Rs. 519.” So he is not suing to recover 
any portion of the eight annas share of that 
mehal which was recovered in Bulloram’s 
suit. Nor is he now asking to have exe- 
cution with regard to any portion of that 
share. 

The two suits were heard together by 
Mr. Justice Elphinstone Jackson, who gave 
judgment, which is set out at page 6 of the Re- 
cord. He considered that the property was 
joint property belonging to Bulloram and 
Gridhur Mondul, but that the parties were 
bound by an award, by which only a four annas 
share had been awarded to Bulloram. He 
says:—‘ I therefore decree that arbitration 
“award to be binding upon all parties, aud 
“ Bulloram, Ramburry, and his brothers, and 
“ Mothoor Mohun Mondul, to be entitled to 
‘a four annas, six annas, and six annas share 
“ respectively.” 

An appeal was preferred agninst that 
decision. Khamankaree Dossee, who was 
the widow of Mokoondram, also appealed 
upon the ground that it had been held that 
the’ property standing in the name of 
Mokoondram was joint family property. 
She contended that jt was theeseparate proper- 
ty of Mokoondram. ‘The case then went up 
to the High Court, and the judgment, which 
is set out at page 20 of the Record, was 
given by a Division Bench. They considered 
that the parties were not bound by the award, 
and they held that Bulloram was entitled to 
his full legal share of the jofiit undivided 
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family property, namely, one-half; and then 
as regards the appeal of Khamankaree, the 
widow of Mokoondram, they say :—"* We have 
ý carefully considered all the arguments 
‘adduced by the Counsel, Mr. Paul, but we 
“find nothing to induce us to interfere with 
“ the decision of the Judge to the effect that 
“ Mokoondram’s acquisitions were obtained 
“ with famMy funds, and were for the family 
“at large, and not for himself individually. 
“ This being the case, and the property bav- 
“ing been acquired while Mokoondram was 
cè living i in commensality with the rest of the 
“family, and on default of proving separate 
“ means sufficient to give sepatate acquisi- 
“ tions, it is legally to be presumed that the 
* property standing in his name was acquired 
* for and belonged to the family in general. 
« We, therefore, decree the appeal of Mussa- 
“mut Gourmoney Dossee, the widow of 
* Bulloram, and, in modification of the deci- 
“sion of the Judge, award her one-half or 
“eight-anna share of the family property. 
“The appeals of Ramhurry and his brother, 
“and of Mussamut Khamankaree, are dis- 
“missed with costs.” Upon that a decree 
was drawn up in Bulloram’s suit in favor of 
.the widow of Bulloram, by which it was 
awarded that the decision of the Lower 
Court should be modified to the extent of 
awarding to the special appellant Gourmoney 
Déssee one-half or an eight annas share of 
the property which was the subject of that 
suit. 

It was contended in argument that this 
suit is brought for the purpose of executing 
that decree; but the suit in which it was 
made did not include any of the property 
which is the subject of the present suit, except 
the Mehal Boicheeram, in respect of which 
the plaintiff is now suing only for the four 
annas share which belongs to him in his own 
right, and not for the eight annas share which 
descended to him as the heir of Bulloram. 

Upon a motion for a review of judgment, 
Mr. Justice Bayley, upon refusing to admit 
the review, makes use of this expression, 
speaking of the shares in” the three mehals 
which were not included in Bulloram’s suit :— 
e“ Because Gourmoney “did not sue for these 
‘shares, she cannot have them in this suit ;” 
but then unfogtunately, the learned Judge 
went on to say:—‘* Then they would go half 
“and half to the plaintiff Ramhurry and to 
* Mothoor Mohun and his representatives” 
(Record, p. 80). At page 24, it appears that 
the case was again brought before Mr, Justice 
Bayley, on an application fora review of that 
judgement. :He there says, speaking of him- 
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self and Mr. Justice Roberts, who had joined 
in the original judgmefit :—‘‘ We have both 
“broadly held that as the title to the three 
‘villages was based solely on the allegation 
“of self-ncquisition, and that as‘we held that 
“the whole property was one of”? a joint 
“undivided character, we ruled that the 
“admission by Bullorafn of his not claiming 
“those three villages would not reuder the 
“title of self- -aeqnisition good. We cons 
“quently decided that, as Bulloram did not 


“ sue for those villages, they must Merge in ə 


“the general joint property as joint, and so 
“go with the other joint shares’ but could in 
“no way be admitted to be what they were 
“claimed to be, self-aequired.” 

Now it is contended that the effect of the 
decisions in the two former suits is suilicient g 
to bar the plaintiff ates Section 2 of the © 
Code of Civil Procedure from recovering 
more than an eight annas share of the mehals 
which are the subject of tye present suit, 
inasmuch as it is contended „that it was 
decided therein that the sons of Bacharam 
were entitled to an eight annas share, whereas 
if they were entitled to.an eight annas share, 
the plaintiff in this suit could be entitled only 
to an eight annas share, “and not a twelve 
inuas share. 

It appears to their Lordships that what 
was said by the learned Judge on the two 
occasions when a review was applied for 
and refused, was not a decision to that effect, 
nor an alteration of the judgment which had* 
already been given. A mere refusal to grant. 
a review of judgment cannot alter the judg- 
ment sought to be reviewed or the decree 
founded upon it, and nothing which the 
Judge says with reference to his refusal to 
graut the review cap be binding so as to alter 
such judgment or decree. 

Their Lordships are therefore of opinion, 
that there is no valid decision as between the 
parties ; that the appellants Ramhurry and 
others and Mothoor Mohun were each 
entitled to an eight-anna share of the 
property. The dé@cision really was that. the 
property was joing family property, of which 
Bulloram was entitled to an eight-anna 
share, and the appellants and respondents 
each to a four-anna share; and there was 
no decision in the former suit, which would, 
bar the plaintiff, under Section 2 of the 
Code of Civil Peocedure, from claiming in 
this suit the eight annas share which descend- 
ed to him from Bulloram. 

That disposes of the second. plea in this 
suit, which is set out at page 4, that “a 
“moiety of. the property standing in die 


ld 
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‘name of the late Mokoondram, included in 
“the claim in the sufi brought by us, and 
“ not included in the claim of Bulloram, was 
“declared by the High Court to belong to 
“the plaintiff, and the other moiety to us. 
“ Against the same the plaintiff has again 
“instituted this suit. Such a suit cannot be 
“i entertained under Section 2 of Act 8 VIII, 
“ 1859.” 

œ eThe other defence was the defence set up 
by tite first plea. The defendants say that as 
Bulloram did not inelude iu the former suit 
a claim to recover a share of the mouzalis 
which are thb subject of the present suit, the 
plaintiff, as his heir, is barred by reason of 
Section 7 of tlie Code of Civil Procedure. 
That Section provides that “every suit shall 
«include the who of the claim arising out 
“of the cause of ation, buta plaintiff may 
“relinquish any ‘portion of his claim in order 
“to bring the suit within the jurisdiction of 
“any Court.” è 

Now Bulloram was suing in respect of 
property purchased in the name of Gridhur 
Mondul, which he claimed to be joint property 

‘in respect of which he was entitled to a share. 

But the present suit has to do with other 
* ® ° 
property, which was bought in the name of 

_Mokoondram at anther time, and it appears 
to their Lordships that those are not the 
same cause of action, and that the present 
claim to property purchased in the name of 
Mokoondram is no part of the claim arising 


* ont of the cause of action in respect of other 


- property purchased in the name of Gridhur. 
_ Their Lordships are therefore of opinion 
that the plaintiff is not barred by Section 7 
from recovering Bulloram’s’ share in the 
mouzahs which are the subject of the present 
suit, upon the ground thet Bulloram omitted 
to include them in the suit which he brought 


e in respect of property purchased in the name 


of Gridhur Mondul. 

With regard*to the ease cited from 11 
Moore’s Indian Appeals, Ruzloor Ruheem v. 
‘Shumsoonessg Begum,* their Lordships are 
of opinion that it is nêt applicable to the 
present case. o® 

In that case their Lordships held that, on 
their construction of Section 7 Act VIII of 
1859, the correct test is whether the claim 
_in a new suit is in fact founded on a cause of 
action distinct from that which was the 
foundation of the former swit ; and secondly, 


that the Section included accidental error and.) 


` involuntary omission of the subject of the 
new suit; that is to say, that if the matter 


te A A 


+ 4 
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was omitted to be brought in the former suit 
through error or mistake, that would not 
prevent the operation of the Section. There 
there was one conversion by the husband 
of several Government securitics belonging 
to his wife. It was one entire conversion 
and one cause of, action, aud not a separate 
cause of action in respect of , each of the 
Government securities. ; 

It appears to their Lordships that that 
case is not applicable to the present, and that 
the cause of action in the present case is not 
part ofthe cause of action in respect of 
which Bulloram was suing. 

The third auswer was that “ in the answer 
“filed in the previous suit brought by us, 
“and in the plaint in this case, the plaintif 
‘has admitted the talooks standing in the 
‘name of our father to be his self-acquired 
“ property, snd he must now be held as 
t“ bound by his former admission.” 

There is nothing in that objection. Indeed, 
their Lordships understood that Mr. Doyne 
did not press it, and that the property was 
admitted to be joint family property. 

Their Lordships are of opinion that the 
decision of the High Court was correct, and 
they will humbly recommend Ier Majesty to 
affirm that decision, and to dismiss this 
appeal, with costs. 


The 15th September 1873. 


Fresent : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Minors—Suit by Manager—Aci IV (B.C) of 
1870—Jurisdiction. 


Case No. 232 of 1872. 
Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 28th Junee1872. 


Joyram Lall Muhtoen and others (Defend, 
ants) Appellants, 


Versus 
W. Stewart (Plaintif ) Respondent. 


Messrs. J. T. Woodroffe and C. Gregory 
and Baboo Chunder Madhub Ghose for 
Appellants, 3 
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Whe Officiating Advocate-General and 
Baboo Unnoda Pershad Banerjee for 
Respondent. 


A suit brought by minors through the manager of 
their property as next friend, must follow the form 
-preseribed by Act IV (B.C.) of 1870, Where the plaint 
on the face of it is one in which the manager himself is 
plaintiff, and which seeks to set aside deeds constituting 
a mortgage transaction, the Court cannot turn the suit 
intéd a redemption suit on the part of the minors, 


Phear, J.i—In this suit Mv. William 
„Stewart, the plaintiff, describing himself as 
manager of the estate of Baboo Jamna Per- 
shad Sookul, Baboo Motee Pershad Sookul, 
Baboo Kanhaya Pershad Sookul, Baboo Sheo 
Pershad Sookul, minor sons of the Inte Babon 
Goor Pershad Sookul, under the Court of 
Wards, asks the Court to set aside two deeds 
dated respectively Ist and 5th November 
1866, and constituting, as he says, an encum- 
brance upon the minors’ property, on the 
ground that Mussumat Nundho Sooklaen, 
who made them during the time when she 
had the same property for the estate of a 
Hindoo widow, had no power to create such 
an encumbrance ; and also on the ground that 
she was induced to make them by fraud or by 
undue and improper influence. 


It is at the outset objected that the plaint 
does not disclose any right on the part of Mr. 
Stewart to sue on this cause of action, and 
that inasmuch as the provisions of Section 
59 of Act IV of 1870 (B. C.) have not been 
complied with, the suit cannot be treated as 
a suit brought by the Wards themselves. 


We find that this objection to the form and 
sufficiency of the plaint was not made in the 
Court below, which alone could deal with it 
fully and fairly as between the parties. Aud 
‘we do not think it right at this stage to decide 
the case without reference toits merits. We 
will, therefore, for the moment, pass the objec- 
tion by and proceed to considgr the facts ; and, 
fortunately for us, these are not complicated 
gnd not difficult to ascertain : indeed those 
‘which are material, and apon which the fate 
of the suit must turn, are not seriously A 
puted by either side. A 


% * *# * co Ht co 
% * * % * * * 
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We are, therefore, on the whole, of opinion 
that the plaintiff has failed to make out his 
case, avd that the suit ought to be dismissed 
with costs. “ 


‘| which it actually bears. 


. j .* i ‘ 
During the hearing of this appenl, we were 


at one time asked to treat the suit as if tt had 
been brought in a different shape from that 
The plaint is, beyond 
question, very unfortunately drawn. We 
suppose that this suft was intended to bea 
suit brought by the mings through the mann- 
ger of their property as next friend ; ; and 
there is an enactment, Act IV of 1870 (B. CC.) 

which prescribes strictly a form which shouta” 
be followed in such a case. That fprm has 
in this instance been totally disregarded, and 
it is very doubtful how far this Court has the 
power in view of the enactment just mentioned 
toalter the plaint and give it the shape which 
it ought to have had, if the minors were to be 
the plaintiffs. As the plaint at present stands, 
it is on the face of it 
Mr. Stewart himself ig plaintiff. If it had 
shown a cause of action accruing to himself, 

there is no reason why he should not have per- 
sonally succeeded upon it. It would therefore 

be taking a rather long step toechange this 

into an entirely different plaint, brought by’ 
the minors themselves in the form which is, 
prescribed by the Legislature. The trans- 

action which is repr esentedgby the two deeds 

of November and January, is unquestionably 


n mortgage transaction: and it is so described - 


in the plaint. ‘The minors still have, if they 
come into Court in the proper way, a right to 
redeem that mortgage, should they be advised 
to take that step. Aud we think that no 
good reason has been shown why we should ` 
so alter this plaint as to turn the suit into a‘ 
redemption suit on the part of the minors, 
and to give them a remedy which has not 
been asked for even alternatively by the 
terms of this plaint, The language in which 
the plaint is couche@ is also of such a kind 
as seems to us not very worthy of the 


department of public administration which e 


is supposed to have the manggement of this 
suit. If this really is a suit instituted by.a 
public officer on behalf and in the interests 
of the minors, it is greatly te be regretted 
that such language Should have been indulged 
in as we find in the’ pages of this plaint. 

For all these reasons, we are of opinion 
that we ought not to interfere in any way to 
reform the present suit, and that our decision 


must be limited to directing that the suit be. 


dismissed, and thatthe plaintiff, Mr. Stewart, 


do pay the defendants their costs in both the . 
‘Courts. 


* 


plaint in which » 


| 1873.) 


* 


Givil 





The 16th Sgptember 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Act X of 1859 s. 23 cl. 6—Act VIII (B.C) 


of 1869 s. 27—@ollector’s Jurisdiclion— 
Ejectment. 
>e Case No. 1770 of" 1872. 


Special*Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 20th August 1872, affirming a 
decision of the Moonsiff of that district, 
dated the 23rd December 1870. 


Gunga Gobind P3 anal another (Defendants) 
@ -@ 


wW 


rellants, 
VETSUS 


~ Kala Chand Surma Gangooly and others 
(Plaintiffs) Respondents, 


Baboo Nullit Chunder Sen for Appellants. 


` Baboo Rash Beharce Ghose for Respondents, 


Under Act X of 1849 Section 23 Clause 6, the Collec- 
tor’s Court is one of limited jurisdiction, and has no power 
to determine a question of tight to the land larger than the 
bare right to possession, Where a zemindar pursues his 
right to eject in a manner that is not legal, possession 
will be restored, although if the zemindar had proceeded 
legally, he could have ejected his ryot: such cases are 
contemplated by the above Section and Act VIII (B.C.), 


1869 Section 27. 


Kemp, J.—THREE grounds are taken in 
this special appeal: Is¢,——that the suit of the 
plaintiff is barred under Section 27 Act 
VIII of 1869 (B.C.), inasmuch as the suit 
was not commenced within the period of 
one year from the dategon which the cause 
of action accrued ; 2nd,—that the plaintiff 


e having failed in the suit which he brought 


in the Collector’s Court under Clause 6, 
Section 23, Ac? X of 1859, his present suit 
on the same cause of action is barred ; 37d,— 
that the putee, the subject-matter of this 
suit, is not a subsisténg tenure, as the 

Government have cancel&d it and deter- 

mined it, l 
The plaintiff sued to have his right 
declared, setting forth his title, and for 
recovery of possession, The suit was 
brought in Jeyt 1277. It was alleged that 
he was dispossessed by theezemindar, special 
appellant, in Assin 1270. 

* Both Courts have decreed the plaintiff's 
suit. With reference to the first ground of 
special appgal, we observe that the limita- 
tion point was only taken in a wery general 
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way in the Court below ; the defendant dij 
not state that the suit was barred unde 

Section 27, Act VIII of 1869; and even if 
he had done so, we do not think {hat that 
argument would ‘have been in ławy way 
tenable, as this suit is not brought under 
that Section atall. It was originally brought 
as an ejectment suit under Clanse 6, Section 
23, Act X of 1859; and as far Ss the record 
enubles us to judge, it was dismissed, but no 
grotiuds are to be found on the record for 
that dismissal. ; 

It haf been pointed out in the course 
of the argument by the Pleader for the 
special appellant, that the Privy Council have 
rul-d in the case of Khajah Alisunoollah vs. 
Obhoy Churn Roy, iu Volume XUI 
Weekly Reporter, that a suit between an 
under-tenant claiming possession of land 
from which he has been dispossessed by the 
z mindar, is properly brought under Section 
23 Clause 6; but this present suit is nota 
possessory action, but is a suit to have the 
plaintiff’s title declared, and for restoration 
of possession. We therefore think that the 
first ground of special appeal fails altog+ther. 

The second ground, we also think, is 
untenable, aud we would refer in support of 
this view toa Fall Bench Ruling in Volume 
XIX, Weekly Reporter, page 822. In that 
decision, Mr. Justice Phear, who was one of 
the Judges, observes that the Collectors 
Court, under Clause 6 Section 23 of Act X 
of 1859, is one of limited jurisdiction, and 
that it has no power to determine between 
the parties a question of right to the land 
larger than the bare right to possession. We 
may observe that there may be many cases 
in which a zemindar may have aright to 
eject a ryot, but may not pursue that right 
in n legal manuer; and where possession will 
be restored, although, if the zemindar had 
proceeded legally, he could have ejected his 
ryot. It is those cases which are contem- 
plated by Clause 6 Section 23 Act X of 
1859, und by Section 27 of the present Rent 
Act. That view of the case was tuken by the 
Full Bench in the case reported in Volume 
VI, Weekly Repaqrter, page 186, where 
the whole subject was elaborately discussed? 
by Sir Barnes Peacock and other Judges, 

@u the last ground, whieheis on the merits 
of the case, both Courts have found that the 
Government had recognized the rights of 
the putneedar ; and as that question is one of 
fact, which has been decided concurrently 
by the Courts below in favour of the plain- 
tiff, we dismiss the special appanl with 
costs. Svg 
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A * The 16th September 1873. 


Present cy 


The Howble F. B. Kemp and F. A. Glover, 
i Judges. 


Act VIII of 1859 s. 246— Withdrawal of Claim— 
Cause of Action. 


Case No. 1366 of 1872. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 27th 
May 1872, reversing a decision of the 
Moonsiff of Runguneah, dated the 6th 
January 1872. ú 


Gooroo Dass Roy (Plaintiff) Appellant, 
VETSUS 


Kamala Kant Sen and others (Defendants) 
Respondents. 


Baboos Doorga Mohun Dass and Kashee | 
i Kant Sen for Appellant. 


Baboo Aukhil Chunder Sen for Respondents. 


Where a claim made under Act VIII of 1859 Sec- 
tion 246 is withdrawn, it cannot be revived; and if the 
claimant is in possession, and proves no hostile acts on 
the part of the opposite party invading his title, he has 
no cause of action. 


Kemp, J.—In this case the plaintiff is the 
special appellant. It is alleged that he pur- 
chased the disputed property from Goluek 
Chunder Sen on the 13th of Bysack 1280 
Mucghee, and that subsequently the judgment- 
creditors in execution of a decree against. 
Goluck Chunder Sen, the plaintiff’s vendor, 
attached the property. The plaintiff, special 
appellant, then made n claim under Section 
246 of Act VIII of 1859, which was dis- 
allowed on the 6th of August 1870, and the 
gale took place on the 8th of August. The 
present suit is brought by the plaintiff to 
establish his right and title in the disputed 
property. The first Court gave him a decree. 
The Judge on appeal says that it is admitted 
the plaintiff has not been disturbed, but that 
he is still in possessiop ; and, under these 
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upou which to found a causé of action. The 
appeal was therefore decreed. 

In special appeal, the point taken is that 
the Judge was wrong in law „in holding 
that the plaintiff had no cause of action, see- 
ing that his claim lmd been rejected under 
Section 246 of Act VIII of 1859; and that, 
under the latter portion of that Section, the 


plaintiff, special appellant, is at liberty to, 


bring a suit to establish his right at any tite 
within one year from the date of sugh order. 

The proceedings under Section 246 have 
been referred to by the plesder for the 
respondent, and we find that*°the special 
appellant put in a claim under that Section, 
stating that he purchased the property 
attached from Goluck Chunder Sen on the 
13th of Bysack 1280 Mu 
in possession ; that thefudgment-debtor had 
no title or possession ; and that it was wrong 
to'sell the property in satisfaction of a decree 
against the judgment-debtore A day was 
fixed for the hearing of the case, or on „the 
6th of August. On the case coming on 
for hearing, the special appellant hefore us, 
presented a petition to the Court stating that 
he had come to a comppomise with the 
judgment-debtor and that he did not desire to 
purene his claim further, and he prayed that 
it might be struck off. The order on this 
was that the application be put up with the 
nuthee ; and on the same day a formal order 
was passed to the effect that as the petitioner 


had produced no evidence, and had not other- ` 


wise prosecuted his elaim, the property- 
attached might be sold. 

Now it is very clear from these proceedings 
of the special appellant under Section 246, 
that he was not then contesting any claim 
under that Section, and that he allowed the 
petition which he put in to be disposed of on 


the terms of his own petition of the 6th of e 


August to the effect that he did not wish to 
carry on the claim further. It is true that, 
on the 8th of August, after the decision was 
passed, he changed his mind apd stated that 
the judgment-debto® had not kept his promise, 
and that he now® wished to go on with the 


claim originally preferred by him. This peti- 


vircumstances, the Judge is of opinion that | tion clesrly shows that he had originally aban- 
as the plaintiff is in possession, and no attempt | doned his claim, and the Judge was right in 


has been made te oust him, it was time enoagh : holding that it could not be revived. And. 


to bring a suit when such attempt was made ; f therefore it being found that the special 
and that util some attempt was made to) appellant is in Wossession, and this has been 


disturb the possession of the plaintiff, the | admitted by him, and as there have been no. 


suit was premature. The Judge then adds | hostile acts invading the plaintiff's title 
that the plaintiff, of his own accord, withdrew proved on the part of the opposite party, we 
his objection under Section 246, and that] confirm the decision of the gudge and dis- 
there was nb adverse sumamary adj udicution l miss the special appeal with costs. 
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The 176b September 1873. 


Present : 


The Hon’ble J. B..Phear and Q. G. Morris, 
Judges. 
z e 
Possessory Suit—Plea of Lakhiraj—Onus 
, ProBandi. 


Case No. 220 of 1872. 


Regulara Appeal from a decision passed 
by the Officiating Additional Judge of 
Lirhoot, dgted the 15th June 1872. 


Khorshed Ali and another (two of the 
l Defendants) Appellants, 
SEE, 


.e ersus 
| Baboo Dhoondbaree Singh and another 
; (Plaintiffs) Respondents. 


Moonshee Mahomed Vusoof for Appellants. 


Mr. C. Gregory and Baboo Chunder 
Madhub Ghose for Respondents. 


In a suit to recover spare of a quantity of rent- 
paying land as per bouMdaries defined, where the defence 
is that the land is lakhimaj land, the property of the 
defendant independently of the plaintiff, it 1s not enough 
for the plaintiff to prove that the defendant’s plea of 
lakhiraj is not made out: he is bound to show that he is 
owner of the particular land which he seeks to recover. 


Fhear, J-——-We think that the case has 
not been completely tried in the Court below. 
It seems to us that two issues ought to have 
been raised distinctly which were not raised, 
and which were not apparently involved in 
auy one of: the three issues upon which the 
Additional Judge decided the case. ; 

The plaintiff sues to “recover possession 
of 4 beegahs 18 biswas and 53 dhoors of 
aent-paying land, as per boundaries below 
the plaint defiped. According to those 
boundaries, the 4 beegahs odd, to which the 
plaint referred, was made up of an undivided 
half share of 6 beegahs 15 eottahs and the 
entirety of 14 cottahs 2 dhoors, 

The defence set up was that this land was 
Jakhiraj land, and was the property of the 
defendant, 2nd party, altogether independent 


` of the plaintiff or those through whom the 


plaintiff claimed. 

- The Judge commences his judgment by 
saying :——“ We must first of* all consider, on 
“whom the onus rests. In my opinion, 
“ plaintiff was malik of.the mouzah, and 
“therefore all the land appertaining to that 
“ mouzah muste inferred to belong to him 
“as malik, unless the contrary’ be proved. 


“Tt bas been especially urged by the defend-6 
“ant that as portion of the land of this 
* mouzah is not mal but lakhiraj, therefore 
“on this special objection being urged, the 
“onus of proof must rest in him (defend- 
ant). And accordingly the Judge directed 
his attention to the question whether or not 
the land referred to in the plaintavas lakhiraj 
land, having put the burden of proving the 
affirmative of the question on the defendant. 
He came to the conclusion upon this that the 
defendant’s case had failed, and on that 
ground alone he gave a decree in favour of 
the plaintiff.. ` . 

But in this suit it seems to us plainly not 
enough, in order to entitle the plaintiff to 
succeed, for him to prove and for the Court 
to be satisfied that the defendant’s plea of 
lakhira} was not made out. The plaintiff 
could only recover possession of this land 
from the defendant by showing that he was 
the owner of the Jand. In which event, no 
doubt, inasmuch as the defendant had set up 
s lakhiraj title, he would havea right to treat 
the defendant as a trespasser and to eject 
him. 

So that the principal issue in this ease 
which it was incumbent upon the plaintiff to 
prove was, that he was the owner of the 
particular land of which he sought to obtain 
possession. The Judge, however, after 
expressing his opinion that the plaintiffis the 
malik of the mouzah, gave a decree in his 
favour without enquiring further in detail ng 
to whether he was the owner of this parti- 
cular land or not. 

The defendants in their written statement 
also raised the objection that the suit was 
barred by limitation, and it was therefore 
necessary for the Judge, before going into the 
merits of the case, to enquire whether the 
plaintiff, or those through whom the plaintiff 
claimed, had in fact had any proprietary 
enjoyment of these particular lands within 
the period of 12 years immediately antece- 
dent to the filing of the plaint, But the 
Judge appears to have allowed this point to 
escape his attention altogether. The result 
is that on this reedrd we find very little. 
evidence, if any, upon which we could deter- 
mine those two issues. It appears to us also 
that this has arise as a confequence of the 
erroneous view of the case which was taken 
by the Judge. And accordingly we think it 
necessary to frame two issues and direct the 
record to be sent down to the first Court, in 
order that both parties may have the oppor- 
tunity of giving such evidence as they may 
be advised to give upon those Issues, The 
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gissues „îre : first, assuming that the plaintiff is 

proprietor of the land or the share of land 
which is mentioned in the plaint, has he or 
has hisepredecessor in title had any proprie- 
tary enjoyment of that land within the 
period of 12 years preceding the date of 
filing the plaint ? Secondly, is the plaintiff 
the propriejor of the land or share of the 
land in dispute ? 

The record with these issues will be sent 
down to the Lower Court ; and when evidence 
has been taken, it must be returned to this 
Court with the finding of the Lower Court 
upon them. E 


The 17th September 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Thakbust Map~ Evidence— Title—Possession. 
Case No. 1496 of 1872, 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the Tth June 1872, reversing a decision 
of the Moonsiff of Russoolgunge, dated 
the 10th February 1872. 


Mahomed Bux (one of the Defendants) 
Appellant, 


VETSUS 


Abdool Kureem alias Aboo and others 
(Plaintiffs) Respondents. 


Baboo Gopal Lall Mitter for Appellant. 


Baboo Grish Chunder Ghose for 
Respondents, 


A thakbust map, to which the defendant was not a 
party, 18 not admissible as evidence on behalf of the 
plaintiff, 

Possession is evidence of title: and if the plaintiff 
oe that he had possession, and that his possession 


as been forcibly disturbed, he makes out ; ; 
title for the defendant to rebut, e outa prima facie 


Kemp, J—Tur plaintiffs brought this 
* suit alleging that the Jands in dispute were 
homestead and purchased lands belonging to 
a and re they had been in possession 
all along until ousted in the year 
the defendant, eee 
The first Court was of opinion that the 
witnesses of the plaintiffs were not respect- 
able, and that the old decrees for arrears of 
rent were not admissible in evidence against 
the; defendints, as they were not parties 
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thereto, and they appgar to have been com- 
promised decrees and never to have been 
executed ; and that the witnesses for the 
defendants were, no doubt, more respectable 


than those of the plaintiffs. He therefore 
gave the plaintiffs atlecree. ; 
On appeal, the Subordinate Judge bas pre- 


faced his decision, as he does all his decisions 
probably with the view of protecting him; 
self in special appeal, by saying that he Ras 
minutely and carefully considered thé evi- 
dence of both parties. However, be that as 
it may, it is clear that he has found on the 
evidence of the ryot in possession, and also 
upon the kubooleut which has been proved 
by the witness Puddo Lochun Surma and by 
the evidence of the other witnesses for the 
plaintiffs, whom he cna si to be respectalsle 
men, that the plaintiffs ere in possession for 
a long time until forcibly ousted in 1273. 
With reference to the witnesses examined by 
the defendant, the Subordinate Judge was of 
opinion that they were low people, and not 
to be relied upon. He therefore reversed 
the decision of the first Court. 
The Subordinate Judge has certainly ad- 
mitted evidence in this cagg which ought not 
to be admitted. He wgs not justified in ad- 
mitting as evidence the thakbust map to 
which the defendant was nota party : this 
map was not filed in the first Court, and the 
Subordinate Judge has not given any reasons 
for admitting it in the appeal stage: and, 
moreover, we do not find on comparison of 
the thakbust map with the locality, as de- 
scribed in the ameen’s map, that Chuck 
No. 28 corresponds in any way with the 
disputed land. Again, the old decrees for 
rent were also inadmissible; one was a 
decree on a comprofnise, and the other was 
obtained by the plaintiffs’ representatives 
against the representatives of another party, 
and was also compromised ; pnd these decrees 
were never executed. But under Section 
167 of the new Evidence Act, the improper 
admission or rejection of evidence shall not 
be ground of itself for a new trial or rever- 
sal of any decision in any case, if it shall 
appear to the Court before which such ob- 
jection is raised, that, independently of the _ 
evidence objected to and admitted, there was 
sufficient evidence to justify the decision. 
We cannot say in this case that the Sub- 
ordinate Judge was not justified in coming 
to the finding at which he has arrived, , upon, 
the evidence of the ryot who was in posses- 
sion and upon the rest of the evidence, to 
the fact of the plaintiffs’ Long possession 
until ousted by the defendants. ‘There is a 
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decision in Volume XII, Weekly Reporter, 
by Justices Mitter and Sir Charles Hobhouse, 
in which it is laid down that possession is 
evidence of title, and if the plaintiff proves 
-that he had possession, and that his posses- 
sion has*been forciblye disturbed by the 
defendant, he makes outa prima facie title 
for the defendant to* rebut. The plaintiffs 
having thus made out a primd facie title, and 
fie Subordinate Judge having held at the 
close vf his judgment that the defendant has 


e altogether failed to rebut the primd facie 


case made out by the plaintiffs, the special 
appeal must Be dismissed with costs, 





derti 


The 17th September 1873. 


e 4 esent : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Zemindar and T@lookdar--Enhancement of Rent 
—Kubooleut;—-Notice—Regulation VIII of 
1793 s. ôl. 


` Cases Nos. 657 tœ 659 of 1873. 


Special Appeals from a decision passed by 
the Judge of Chittagong, dated the 17th 


December 1872, affirming a decision of 


the Moonsiff of Sathanea, dated the 31st 
August 1872. 


Kristo Chunder Goopto (Plaintiff) 
Appellant, 


VETSUS 


Elahee Buksh and others (Defendants) 
Respondents. 


Baboos Chunder Madhub Ghose and 
Aukhil Chunder Seg for Appellant, 


Baboo Grish Chunder Ghose 
e for Respondents. 


Where a zemindap sues the talookdar for enhance- 
ment of rent upon a kubooleut which he does not produce, 
he is bound to give evidence as to why he cannot 
produce the kubooleut before hë can call upon the 
defendant to produce his pottah. 

. Butif he sues under a notice, ho grounds contained 
in it must be those contemplateden Regulation VIII of 
1793 Section 51. i 


Kemp, J.—TEs& cases were suits brought 


' by the zemindar against the talookdar for 


enhancement of rent. The grounds upon 
which the zemindar proceeded to enhance 
are grounds which are contemplated by Act 
X. of 1859. Both Courts have dismissed 
the zémindar’s suits. The Judge has held 
that inasmuch as the plaintiff sued upon a 
Kubooleut and did not produce that kuboo- 
leut and did uot give any evidence as to 
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why he did not produce that kubookut, he, 
was not entitled to call upon the def€ndant 
to produce his pottah ; and that not having 
given evidence to account for the npn-pro- 
duction of the kubooleut, though suing 
upon it, his suit must be dismissed, 

In special appeal it has been contended 
that inasmuch as the zemindar is entitled 
to receive rent for every beegah in his 
zemindaree, and as he was suing upon a 
notice, the Judge ought to have found 
whether the plaintiff was entitled to enhance 
or not, * 

Now we think it very clear that if the 
plaintiff was suing upon a kubooleut, he was 
bound to produce evidence as to why he 
could not produce that kubooleut before he 
could call upon the defendant to produce his 
pottah. If, on the other hand, he sues under 
the notice, we must hold under the Rulings 
in Volume VIII and Volume XII of the 
Weekly Reporter, that his notice is informal, 
because the grounds of enhancement con- 
tained in that notice are grounds contem- 
plated under Act X of 1859 for cases of 
ryots having occupancy rights, and not 
grounds contemplated under Section 51 
Regulation VIII of 1793, under which 
grounds alone the rent of a dependent talook- 
dar can be enhanced. 

Such being the case, we think the plaintiff’s 
suits have been properly dismissed, and we 
dismiss the special appeals with costs. 


The 18th July 1871. 


Present: 


Sir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Resumption Suits—Reg. II of 1819 s 30—Oxnu 
Probandi— Review —Jurisdiction. 


On Appeal from the High Court of 
Judicature at Fort William in Bengal.* 


Nobokisto Mookerjee 
VETSUS 


+ 
Koylash Chunder Bhuttacharjee and others.° 
and 


Hurryhur Mookhopadya 


VETSUS 
Madhub Chunder Baboo. 


* From the judgment of Seton-Karr and Campbell, JJ.» 
in Special Appeal No. 2750 of 1864, decided Léth April 
1865. 
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N, as éurputneedar, sued for a declaration that certain 
Wands which defendants claimed to hold as lakhiraj 
were held under an invalid title; the plaint stating that 
the suit was brought under Regulation II of 1819 
Section 80 Clause 1. The first Court found that 
2 beegah8 1 cottah of the land was not within plaintiff ’s 
putnee; that 12 beegahs 14% cottahs had been enjoyed 
rent-free from before 1st December 1790; and that the 
rest was liable to assessment. The Lower Appellate Court 
confirmed the decision as to the 2 beegahs 1 cottah, 
but decreed the rest of the plaintiff’s claim, finding 
that defendants had failed to prove a valid title, or that 
tbe land had been held rent-free for a period comimencing 
before 1st December 1790. In special appeal the High 
Court remanded the case for re-trial, stating that the 
onus had been misplaced : 

"HELD, that the remand for re-trial upon gn amended 
plaint was not only correct, but an indulgence to the 
plaintiff, whose suit ought otherwise to have been 
dismissed; the invocation of Regulati6n If of 1819 
Section 80 having the effect of causing the case to be tried 
according to the procedure and presumptions prescribed 
by that enactment to the prejudice of the defendant, 

If this class of cases is taken out of the special and 
exceptional legislation concerning resumption suits, it 
Hes upon the plaintiff to prove a primd facie case, heu, 
his case being that his mâl land has since 1790 been 
converted into lakhiraj, to give some evidence that his 
land was once mâl. This burden is not met by the 
mere fact of the lands being within the ambit of his 
estate. ` 

[The above decision was held to govern the question as 
to the correctness of the remand in the second case, viz., 
that of H. M. v. M. B.] 

It is competent to the High Court, on an application for 
review, tv delay their final decision until a doubtful 
question of law has been settled by a Full Bench, 


Tars appeal, and that of Hurryhur 
Mookhopadya, appellant, and Madub Chunder 
Baboo and another, respondents, were lately 
argued ex parte before this Committee, The 
principal question involved in them is com- 
mon to both; but inasmuch as in each some 
subordinate point peculiar to if was also 
raised, their Lordships will deal with them 
separately. ‘They propose to take first the 
appeal of Nobokisto, though the last argued, 
because that record contains a judgment, 
pronounced on the 27th of March 1865, in a 
third case, No. 268 of 1864,* wherein the 
High Court stated fully the grounds upon 
which the ruling impugned by both these 
appeals is founded. 

This suit was instituted by the appellant 
as a durputneedar, Its object was to obtain 
a declaration that certain lands which the 
respondents claimed to ‘hold as lakhiraj 
land were so held by them under an invalid 

etitle; that they were the mâl lands of the 
appellant, liable, as such, to pay rent to him, 
and to have them assessed accordingly. The 
suit was originally brought before the 
Collector, but, under the provisions of an 
Act of the Bengal Council (VII of 1862), was 
afterwards transferred to the Court of the 
Principal Sudder Ameen of Zillah Hooghly. 
“The plaint expressly stated that the suit was 
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brought under the Ist Clause of Section 30 
of Regulation II of 1819. Their Lordships 
need not consider particularly the provisions 
of that enactment. It is only, material to 
observe that, in suits brought under it by a 
zemnindar, or one te whom the Zemindar’s 
rights have been transferred, the whole 
burthen of proving the‘nature and. commence- 
ment of his title was understood to be thrown 
upon the defendant, the lakhirajdar, whefh 
the plaintiff, who disputes the validity ®f the 
tenure, might compel to produce the sunnuds e 
aud other ancient documénts upon which 
such title rested. The sole froof of title 
which the defendant could require in the 
first instance from the plaintiff was that .the 
lands in question werg within the ambit of 
his zemindary or putnee the case might e 
be. This issue the Jrespondents in the 
present case did raise, and successfully raise, 
as to part of the land. As to the rest of the 
lund, the only issue, except tat of limitation, 
was whether it was the respqndents’ valid 
rent-free land or not; the whole burthen of 
proof on this issue being cast on them. - ; 

The Principal Sudder Ameen, the Judge 
of first instance, found that, of the land in 
suit, 2 beegabs and 1 cotta were not within 
the appellant’s putnee; that as to 12 
begahs and 14% cottals, other part of that 
land, the respondents had proved, by certain 
ancient documents, that they bad held and 
enjoyed them as rent-free lands from long 
before the Ist December 1790; and that’ 
consequently the claim to assess them was 
barred by limitation. The residue, being à. 
beegahs 172 cottahs, he held liable to assess- 
ment. Both parties appealed against this 
decision to the Zillah Judge, who, on the 21st 
June 1864, confismed the decree of the 
Principal Sudder Ameen so far as if related 
to the 2 beegahs and 1 cottah, but reversed, 
it as to the rest of the land, making as to 
that a decree in favour Of the appellant’s 
claim. The grounds of his decision were 
that the documents produced by the respond- 
ents were untrustWorthy, and therefore that 
they had failef*to prove either a valid 
title to hold the land rent-free, or that the 
land having been held rent-free for a period 
commencing before the Ist December 1790, ` 
the appellant’s right to assess them was 
barred by limitation. 

The respond@nt then preferred a special 
appeal to the High Court. Of the grounds 
stated for this, it-is only necessary to notice 
the third and the fourth. The third is that 

| the suit being brought, thoygl improperly, 
| under Section 30 Regulation IJ of 1819 
e 


* 
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was s admittedly barred by limitation. The 
fourth that the ons ‘probandi had been 
improperly thrown upon the defendants. On 
the 13th April 1865, the High Court 
remanded this cause, with five othérs, which 
it treated’ as. being in tae same category, to 
the Court of first instance, stating only that 
“the onus having “been misplaced, these 
cases must go back to the first Court with 
Poference to the pr inciples l8id down in case 
No. 268 of 1864.” 

Before considering the propriety of this 
remund, which is the ] principal question raised 
by the ‘appeftl, it will be convenient to com- 
plete the history of this particular case. 
The appellant went again before the Prin- 
cipal Sudder Ameen, amending his plaint 
pwirsunnt to the onder of remand, by striking 
out all Rene the Regulation II of 
1819, and making it a plaint for the resump- 
tion of land fraudulently made lakhiraj-after 
the 1st Decemyer 1790, and therefore falling 
within the Oth Section of Regulation XIX 
of 1793. The -Principal Sudder Ameen 


thereupon framed fresh issues, the first of 


them being whether the land in dispute ever 
formed a portion of mal land at the time of 
the Government settlement, and whether at 
any subsequent time it had been fraudulently 
made rent-free ; and on the 18th September 
1865, dismissed the suit upon the ground 
that the plaintiff, the appellant, had pro- 
duced no documents or evidence in the suit, 
and had thereby failed to support the burthen 


‘of proof which this issue cast upon him. 


The appellant afterwards, in August 1865, 


_ obtained from the High Court a very 


special leave to appeal to Her Majesty in 
Council, on the ground that this suit, though 
the subject-matter of ié was far below the 
appealable value, was one of n large class in 
which similar remands had been , made. 
Their Lordships will assume that this leave 
to- appeal was properly granted, and that the 
object of the appeal, or at least its principal 
object, is $o test the correctness of the 
principle on which refhands in this and 
similar eases have beeñ® directed, and the 
burthen of proof to some extent cast on the 
plaintiff in suits of this nature. 


In order to do this, it is necessary shortly, 
. to review the law 


relating to lakhiraj 
tenures within the provinces embraced by 
the perpetual settlement # and some recent 
decisions of the High Court of Calcutta 
concerning it. 

The foundation of that law is well known 
to be Regylation XIX of 1793. That 
statute, after affirming in the strongest terms 
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the prima facie or, so to speak, common law, 
right of the ruling power to a fertair 
proportion of the produce of every beegah ; 
after declaring all lakhiraj tenures, to bo 
exceptional and in contraventions of that 
right; that many of the existing tenures of 
that kind were invalid; but that all, whether 
valid or invalid, had been excluded fr om the 
decennial settlement; and that? the jamma 
assessed upon the estates of individuals 
under that settlement was to be considered 
as exclusive and independent of all lakhigaj 
lands wkether exempted from the khiraj or 
public revenue, with or without due authority ; 
proceeded thus to deal with thé then sub- 
sisting lakhiraj tenures. It divided them 
into two classes, viz., those created by grants 
made previous to the 12th of Angust 1765, 
the date of the grant of the Dewanny to the 
East India Company, and those created by 
grants made between that date and the 1st of 
December 1790. The former, by the second 
Section, were, subject to certain conditions, 
declared to bevalid. The latter, with certain 
exceptions, and subject to certnin conditions, 


.were, by the third Section, declared to be 
invalid; and, as such, to be resumable and 


subject to future assessment, The Regulation 
then went on to sub-divide the invalid and 
resumable tenures into two classes, viz, 
those which comprised lands not exceeding 
100 beegahs, and those which comprised 
lands in excess of that quantity. The 
revenue which might thereafter be assessed 
on the former was declared to belong to the 
zemindar or talookdar within whose estate 
the lands were situate. The revenue which 
might thereafter be assessed on lands falling 
within the latter class was declared to belong 
to the Government. And thus the power of 
bringing a resumption suit to impeach a 
Inkhiraj tenure existing at the date of the . 
decennial settlement, and to have revenue or 
rent assessed thereon came to belong to the 
Government, or to private proprietors accord- 
ing’ to the quantity of land comprised in such 
tenure. Having thus dealt with all the 
lakhiraj tenures then subsisting, the Regula- 
tion proceeded to legislate against the future 
conversion of any rgnt-paying lands comprisetl 
in the decennial settlement into rent-free 
lands. This was"done by the 10th Section, 
which is in these terms :— 

[Their Lordships read the 10th Section 
of Regulation XIX of 1793.] 

It is obvious that this enactment relates 
solely to lands which, on the Ist of December 
1790, were mal or rent-paying lawds; that 
it treats the grant of a renttiree tenure in 
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such lands not as voidable, but as absolutely 
toid > that it reserves to the Government 
no right in such lands unless they happened to 
be held khas ; and that it positively declared 
that, noe length of possession should give 
validity to any such grant. It further ex- 
pressly authorized the landowner to dis- 
possess the grantee by the high hand without 
having recourse to the machinery provided 
by other Sections of the Regulation for the 


resumption or assessment of resumable 
lakhiraj tenures; or to any other legal 
proceeding. ` 


The ‘machinery provided for resumption 
suits by this Regulation of 1793 was modified 
by several subsequent Regulations, and in 
particular by the Regulation II of 1819, 
which has been already mentioned. And 
in process of time landowners seeking to 
enforce their rights under the 10th Section 
seem to have found it expedient, to do so by 
means of legal proceedings rather than in 
the summary manner authorized by the latter 
clause of that enactment. An important 
distinction was, however, established by 


judicial decisions between a suit to enforce a. 


claim under this 10th Section and ordinary 
resumption suits, whether brought by Gov- 
ernment or individual proprietors under the 
earlier Sections of the Regulation. Whatever 
doubts may at one time have existed, it 
became unquestionable, after the decision of 
this Committee in the case of the Maharajah 
of Burdwan (4 Moore, I. A., 466) that the 
right of the Government to resume a void- 
able Jakhirnj tenure comprising more than 
ICO beegahs was subject to the 60 years’ 
limitation ; and that by parity of reasoning, 
the right of a zemindar to resume a voidable 
Jakhiraj tenure comprising less than 100 
beegahs was subject to the 12 years’ limita- 
_ tion. On the other hand, the Courts con- 
struing the Regulation of Limitation in 
connection with that part of Section 10 of 
Regulation XIX of 1793, which says that 
no length of possession shall give validity 
to such a grant, came (whether on sound 
principles or not it is immaterial here to 
consider) to the conclusjon that the claim of 
A landowner under this Sgction was subject 
to no limitation. Notwithstanding, however, 
these distinctiong betweegp the two rights, 
and between the suits to enforce them, a 
loose practice seems to have sprung up under 
which landowners claiming the right to assess 
lands held and enjoyed rent-free, brought 
‘their suits generally under Regulation. II of 
1819, without specifying whether they were 
seeking to ettforce the right given to them 
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by the 7th and 9th Sectiohs of Regulation 
XIX of 1793, or thet given to them by the 
10th Section. The result was that the 
stringent provisions of Regulation It of 
1819, and of the other Regulations in part 
materia, were indiscriminately °applied ; 
and that in all cases the burthen was 
cast upon the defendant of proving by 
the production of ancient documents that 
his tenure existtd before the lst Decembef 
1790. If he established this, he would 
probably succeed, whether his ancient lakhi- 
raj tenure was voidable ot not, the suit, 
unless the plaintiff happened tê be an auc- 
tion-purchaser at 2 Government sale, being 
barred by limitation. : 

So stood the law ayd practice until Act 
X of 1859 was passed. Jehe 28th Sectiqn 
of that statute repealed % much of the 10th 
Section of Regulation XIX of 1793 as 
authorized the landowner summarily to. 
dispossess the grantee of a regt-free tenure ; 
it provided that every laudowney who should 
desire to assess any such land, or to dispossess 
the grantee, should take proceedings before — 
the Collector, which were to be dealt with as 
a suit under that Act ; and if fixed a period 
within which all such suits were to be 
brought. 7 

Between the passing of this Act and the 
beginning of the year 1865, the Courts of 
Bengal seem‘to have been somewhat divided 
upon several questions touching the proper 
mode of enforcing the claims of zemindars * 
and other landowners, under the 10th Sec- - 
tion of, Regulation XIX of 1793 ; and some, 
at least, of such questions were finally 
referred for adjudication by a ‘Full Bench, 
consisting of seven Judges of the High 
Court, in an appeal of Sonatun Ghose and 
others v. Moulvie Abdool Furer. This case, 
which was numbered No. 869 of 1864, was 
decided on the 25th January 1865, and is 
reported in 2- Weekly R€porter, p. 91. 
The Judges were, divided in opinion, each 
delivering a separate judgmenf, in which 
the law on the subject was elaborately 
reviewed. But tl&* following was the final 
judgment of the Court. All the Judges held 
that, before the passing of Regulation II of 
1819, the Civil Courts under their ordinary 
jurisdiction were competent to entertain | 
regular suits by zemindars for the declara- 
tion of their right ¢o resume revenue illegally 
alienated subsequent to 1790, and for posses- 
sion of the land held rent-free under grants 
or titles, which had their origin subsequently 
to the Ist December in that year. Four of 
the Judges aguiust three held that such suits 


t 
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were unaffected by fhe passing of Regula- 
tion II of 1819, Sectién 30, of which the 
proper operation was limited to suits for the 
resumption,of lakhiraj existing prior to 
the Ist December 1790. And four of the 
Judges against three held that the jurisdic- 
tion of the ordinary Civil Court to try the 
suit was not taken *way or affected by the 
28th Section of Act X of 1859, 

“The second of these rulifgs is that which 
is most, material to the decision of the 
present appeal ; the necessary consequence of 
it being that a suit to enforce a claim arising 
under the 10th Section of Regulation XIX 
of 1793, if brought under the 30th Section 
of - Regulation IT of 1819 in order to get 
the benefit of the procedure there prescribed, 


iw improperly pa 
The same case cNne again before a Full 


Bench of seven Judges,* somewhat differently 
composed,‘on the 22nd February 1865. 
They unanimowsly held that they were bound 
by the decision of the 25th January 1865, 
so far as it went. But they further decided 


„that the regular suit which, notwithstanding 


the 28th Section of Act X of 1859, might 
still be brought $0 assess or resume ‘invalid 
Jakhiraj created Since the lst of December 
1790, was not subject to limitation; and 
further, that in every fresh suit it lay upon 
the plaintiff to prove that the case was one 
falling within the 10th Section of Regula- 
tion XIX of 1793. And the Court added :-— 


* « He must prove his allegation that the land 
‘ “held by the defendant, and which he claims 


e.. 


. consequence of that ruling, 


, section 10 Regulation 


to be lakhiraj, is part of the mâl land of 
the plaintiff. If he prove that. fact, and 
show that it was assessed to the public 
revenue at the time of the decennial, settle- 
ment, it may be presumed that the right 
under which the defendant claims to hold as 
ikhiraj commenced subsequently to the Ist 
of December 1790, unless the defendant 
gives satisfactory evidence to the contrary.” 

In another case, decided the same day by the 
same Judges (2 Weekly Reporter, p. 207), 
they adhered to the Fae in No. 869 of 
1864, to the effect that Section 30 of Regu- 
lation II of 1819 related only to` suits ‘for 
resumption of lakhiraj created prior to the 
Ist of December 1790, and held that, asa 
every suit alleged 
to be brought under Section 30 was neces- 
sarily not one to which the rule created by 
XIX of 1793, of 
exemption from limitation, applies. They 
further decided that the plaintiff, having 
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erred in stating that the suit was brought 
under Section 30, should, if he wisheto do 
so, be allowed to amend his plaint, and that, 
in such case, the cause should be repanrnded 
for re-trial; but that if the plaintif did 
amend his plaint, he must show on the face 
of it, as required by the Law of Procedure, 
when his cause of action accrued; and if it 
accrued beyond the period ordinarily allowed 
by any law for commencing such ‘a suit, 
upon what ground an exemption from the 
law was claimed. 

There® has been, so far as their Lor dships 
are aware, no appeal from these decisions 
of a Fall Bench of the High Court. They 
have since given the law to the Division 
Benches of that Court; and the order of 
remand, of which the present appeal com- 


plains, is one of many which have been 


made in accordance with them. The judg- 
ment in the case No. 268 of 1864,* which 
is set forth at page 77 of the Appendix, is, 
in ‘fact, only a recapitulation of what had 
been decided and laid down in one or other 
of the above-mentioned decisions of the 
Full Bench. 

No attempt was made at the bar to 
impugn the correctness of the first decision 
in No. 869 of 1864. It must be held, there- ` 
fore, to be settled law that the provisions of 
the 80th Section of Regulation 11 of 1819 
do not apply to such a suit as the appel- 
lant’s; and the only questions which the 
appeal raises are whether, this being so, the 
High Court has been right in remanding 
this and other causes similarly circumstanced 
for re-trial ; whether on such a re-trial the 
burthen of proof should be cast in the degree 
in which the High Court would cast it on 
the plaintiff ; ; and lastly, whether there is 
anything in the particular case which renders 
such an order of remand, though otherwise 
correct, improper, 

Their Lordships are very clearly of 
opinion that the remand for re-trial upon an 
amended plaint was not only correct, but an 
indulgence to the plaintiff, whose suit, if 
not so remanded, ought to have been dis- 
missed. The invocation of the 80th Section 
of Regulation II of 1819 is not mere matter 
of form to be rejected as surplusage. The 
effect of it is to „cause thecase to be tried 
according to the procedure and presumptions 
prescribed by that enactment, and the enact- 
ments in pari materia greatly to the advan- 
tage of the plaintiff, and, consequently, to the 
prejudice of the defendant. It follows that, 

$ 
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if the *procedure was not applicable to the 
Lease, Shere had been a mistrial. 

Again, their Lordships think that no just 
exception can be taken to the ruling of the 
High Court touching the burthen of proof 
which in such cases the plaintiff has to sup- 
port. If this class of cases is taken out of the 
special and exceptional legislation concern- 
ing resumption suits, it follows that it lies 
upon the plaintiff to prove a prima facie 
case. His case is that his mal land has, 
since 1790, been converted iuto lakhiraj. 
He is surely bound to give some %vidence 
that his land was once mâl. |The High 
Court, in the judgment already considered, 
has not laid down that he must do this in 
nny particular way, He may do it by prov- 
ing payment of rent at some time since 1790, 
or by documentary or other proof that the 
land in question formed part of the mal 
assets of the decennial settlement of the 
estate. His prima facie case once proved, 
the burthen of proof is shifted on the defend- 
ant, who must make out that his tenure 
existed before December 1790. 

It may be objected that the result of this 
ruling may be that plaintiffs will sometimes 
fail, where under the former and looser 
practice they would have succeeded in assess- 
ing or resuming the land. But this can 
only happen by reason of the inability of 
the plaintiff to give prima facie proof of 
the fact which is the foundation of his title ; 
a circumstance not likely to occur unless the 
defendants, or those from whom they claim, 
have been long in possession of the fenure 
impeached. Nor is it, in their Lordships’ 
opinion, to be regretted if in such cases 
effect is given to those presumptions arising 
from loug and uninterrupted possession, 
which were heretofore excluded only by the 
exceptional procedure applied to resumption 
suits under the Regulations which have now 
been decided to be inapplicable to suits of 
this nature, and by relieving defendants 
from a burthen which every year made it 
more difficult to support. . 

The only other point to be decided on this 
appeal is whether there is any peculiarity 
fo this case which ought to take it out of 
the general rule. Their Lordships are of 
. opinion that there is not. Mr. Leith argued 
that the defendants had admitted that the 
lands in question, with the exception of the 
small quantity no longer claimed, were 
within the appellant’s estate. But such an 
admission is obviously not sufficient to meet 
the burthen. of proof thrown upon the plain- 
tiff, It was ‘nt most an admission that the 
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lands were within the ambit of the estate, 
not that they had ever been mal lands. In 
fact, the defendants strenuously asserted the 
contrary. The appellant, therefpre, having 
failed to give any evidence on the second 
trial in support of dis amended plaint, the 
decree dismissing his suit was right. 

In the other appeal? that of Hurryhur 
Mokhupadya, the suit was also, on the face 


of it, brought wnder Section 30 of Regum? 


tion II of 1819, though to enforce a tlaim 
under Section 10 of Regulation XIX of 
1793. In fact, in this edse there was a 
preliminary proceeding under the 28th Sec- 
tion of Act X of 1859. The defendants (the 
respondents) undertook to prove that their 
tenures existed before December 1790. The 
Principal Sudder Ameen gecided, on the 9s 
of April 1868, that hof oad failed to do so, 
and decreed in favor of the appellant. That 
decree was affirmed on appeal by -a Division- 
Bench of the High Court @n the 14th of 
March 1864. An application for a review 
of judgment was made on the 10th of June 


1864, on the ground, amongst others, that. 


the appellant having stated that the lands 
were his mal lands, the Court had erred ia 
throwing the onus of proof on the defendants. 
The review was admitted on this ground ; 
and on the 24th of. August 1865, the: Court 
made an order in these terms :—‘“‘ A notice 
will issue to the other side, when the case 
will be argued’ whether or not our decision, 
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which has been overruled by a subsequent ° 
ruling of the Full Bench, should not be - 


altered.” And on the 6th of September 
1867, the Court made the second order for a 
remand, saying: * The onus being on the 
zemindar, he will be permitted to amend his 
plaint ; and he will have to prove that the 
land is mal, by showing that he has received 
rent for the same.” 

Their Lordships conceive_that, subject to 
the point which will be subsequently noticed, 
the question whether this remand was correct, 
must be governed by their decision on the 
other appeal. The} do not think that the 
order is vitiated bf the specification of one 
amongst the various methods by which the 
plaintiff might prove his case. They do not 
conceive that the High Court really meant to 


limit him to that kind of proof. It was, . 


however, argued by Sir Roundell Palmer 
that the remand ©f this particular case was 
improper, because the cause had already been 
finally decided in. the appellant’s favor ; 
and ought not to have been admitted to a 
review, in order to give the defendants the 


benefit of what had been decided in other 
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cases after such ‘final, judgment had passed. 
Their Lordships, however, observe that the 
application for a review seems to have been 
regularly mgde within ninety days of the 
date of the decree sought to be reviewed, 
pursuant to Article 377 vf the Code of Pro- 
cedure ; and this being so, their Lordships 
conceive that it was competent to the High 
par to delay, if they did delay, their final 
edision on that application until the law, on 
which‘so much doubt existed, had been settled 


è by the judgments of the Full Bench of the 


High Court, which have been already noticed. 
Therefore, in this case also, their Lordships 
think that the final order of the High Court 
was-correct, They will, accordingly, humbly 
advise Her Majesty toedismiss both appeals. 


e A» the oe not appeared on 


either, it is unneceSsary to say anything 
about costs. 





The 1th TE 1873. 
Present: 


The Howble J. B. Phear and G. G. Morris, 
Judges. 


Ma and Lakigraj Lands— Evidence. 
Case No. 233 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 16th August 1872. 


: Bishnath Chowdhry ( Plaintiff ) 


Appellant, 
versus 


Radha Churn Gangooly (Defendant ) 
Respondent. 


Baboos Sreenath Doss and Mohinee Mohun 
Roy for Appellant. . 


,Buboos Romesh Chunder Mitter and Bama 
Churn Banerjee for Respondent. 
@ 

The mere fact of particular lands falling within the 
geographical limits of an estate which is leased, does 
not show that they are mal lands for which rent i is paid. 

Phear, J.—Tue suit sets up, as the plaint 
has it, a claim for resumptidn and assessment 
of rent in reference to the 109 beegahs 
2 biswas and 17% dhoors of land in five plots, 


` butted and bounded as is described in the 


schedule annexed to the plaint, and situated 
in Kusba Kahalgoon and Mouzah Jhujjao. 

The defendants say that®%his land did not 
belong to the plaintiff at all, but was lakhiraj 
Yand of certain persons whom they name, and 
that, by several series of conveyances which 
are respectively set out, came ultimately to 
be the property of first party, defendant. 
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The defendants also set up the plea of 
limitation. 

Now, on this latter plea, it was incumbent 
upon the plaintiff to show that he had 
proprietary enjoyment of this land within the 
period of twelve years antecedent to the suit. 
And on the merits of the case, it was also 
incumbent upon him to show that the land in 
respect of which the suit is brought was in 
fact his property, and that he was entitled to 
recover rent for it from the defendant. 

The only evidence by which he has en- 
deavouret, to discharge either of these 
obligations ig evidence which goes to the 
effect of showing that 8 annas of Kusba 
Kahalgoon and Mouzab Jhujjao Chuck, in 
which this property is said to be situated, 
were some years ago leased to Mr. Barnes for 
his life, and that the remaining 8 aunas were 
leased to him also for a term of years which 
ended in Kartick 1273; that during this 
holding of Mr. Barnes, a butwarnah was 
effected of the property, by which the 8 annas 
share, the subject of the ticca lease, was 
separated from the rest, and was allotted to 
the plaintiff ; and the lands in question fell 
within the portion of the mouzah which was 
allotted to the plaintiff; together with the 
further evidence which is furnished by the 
admission of the defendants in their written 
statement that they obtained these plots of 
land by conveyance from Mr. Barnes. These 
form the only materials, as far as we under- 
staud the case, upon which the plaintiff relies 
for the purpose of rebutting the plea of 
limitation in the first place, and of supporting 
the issue on the merits in the second place. 
But it seems to us that on these materials 
alone the plaintiff fails to make out that he or 
his predecessors had received any rent in 
respect of these specific lands, or otherwise 
had enjoyment of them within the period of 
limitation. That the lands fell within the 
geographical limits of the mouzah, which 
was formerly as regards 8 annas, let in ticca 
to Mr. Barnes, even if it be proved, does not 
of itself show that {hese particular lands were 
mal lands for which Mr. Barnes paid rent. 
And if this evidences fails to show that the 
plaintiff either through Mr. Barnes or other- 
wise received rent in respect of these lands, 
ther? if seems veryeclear that neither the 
burden which lay upon the plaintiff in conse- 
quence of the plea of limitation, nor the 
burden which lay upon him in order to 
support his own claim, was discharged. 

It may be added that on the evidence 
given by the plaintiff’s own witnesses,—ou the 
testimony indeed of the pine own son, 
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—it would appear that Mr. Barnes had within 
this “monzah some lakhiraj. lands. This 
does not-go very far, no doubt, to prove the 
defendant’s case, but it seems to make it 
especialfy incumbent upon the plaintiff to 
show that the particular lands for which he 
sues were not the lakhiraj lands of Mr, 
Barnes. , 

We may refer to the decision of the Privy 
Council, which is reported in XIV Moore’s 
Privy Council Indian Appeals, pige 172,* as 
an authority for the position that the mere 
fact of thelands being within the Ifmit of an 
estate does not afford evidence that they are 
mal lands. 

We therefore are of opinion that* the 
decision of the Lower Court is right, and 
that this appeal ought to be dismissed with 

costs. 





i 


The 17th September 1878. 
Present: 
The Hon’ble W. Markby, Judge. 


Act VILI (B.C.) of 1869, ss. 3 and 4—Invalid 
akhiraj—-Decree— Evidence. 


Case No. 477 of 1878. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated tie 
12th November 1872, affirming a decision 
of the Moonsiff of Bishtopore, dated the 
28th August 1872. 


Banee Madhub Banerjee and others 
(Plaintiffs) Appellants, 


VETSUS 


Bhagbut Pal and another (Defendants) 
Respondents. 


Baboo Bungshee Dhur Sen for Appellants, 


Baboo Rash Beharee Ghose for Respondents, 


Sections 3 and 4 Act VIII (B.0.) of 1869 apply also. 
to invalid lakhiraj grants resumed at a time subsequent 
to the permanent settlement. ‘ 

A decree for rent ata certain rate is not conclusive 
proof: that the land was held for the years to which the 
decree relates at that rate, until it*has been executed. 


Markby, J.—Tur figst point that is taken 
* in special appeal ought pot to be entertained. 
It is not taken in the petition of appeal, and 
further than that it seems to me that if the 
present special appellant had desired that the 
Courts below should infer that this tenure, 
although it has been held by payment of 
rent at an uniform rate for upwards of 
twenty years, did not come into existence 
+ 





* See last preceding case, page 459, 
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until after the permgnent settlement, he 
should have presented that view of the fact 
to the Courts below and asked them to come 
to that conclusion, 


As' to the second point, namely, that 
Sections 3 and 4 of “Act VIII of 1869 (B. C.) 
do not apply to lands which had beén held 
under an invalid lakhiraj grant and had 
been resumed gt a time subsequent to thp 
permanent settlement of the province” in 
which they are situated, I think there is no 
ground for such a contentiqn. The words of 
those Sections taken in their qrdinary sense 
clearly apply to these ryots, and the perma- 
nent settlement of the province is only referred 
to for the purpose of fixing the date from 
which the period is t8 be computed. 


The main point i Aare seems 
to me to be whether or not the landlord has 
a right to say, that the deeree of 1868 
against the tenant for rent aé a higher rate 
is a conclusive proof, incapable of being 
explained away by any evidence on the part 
of the tenant, that the land was held for the 
years to which that decree relates at a 
higher rate. Now, undoubtedly, even an ex. 
parte decree is, ordinarily speaking, conclu- 
sive between the parties upon the points 
adjudicated. But I think there are peculiar 
circumstances in this case which might leave 
it open for the Courts to infer that that 
decree is not conclusive in this proceeding 
that this land was held at the higher rate. 
In the first place, the decree was never 
executed ; and, as observed by the Moonsiff, 
although it would be presumed that the 
decree was conclusive, yet it is not quite 
certain that it is so until it has been executed, 
because, under the®provisions of Section 58 
of Aet X’of 1859, under which this decree 
was obtained, the party has fifteen days’ timee 
after the firat execution of the decree to 
come in and object that he has. not been 
properly served. . And, in the second place, 
there are circumstances in this case which 
may lead us to infet that that decree was not 
executed because it was subsequently ascer- 
tained not to have been well founded. 
Rightly or wrongly (it is not necessary now 
to inquire) the officer engaged in making the © 
settlement after resumption did raise this, 
tenant’s rent from the rate at which he was 
all along holding to a higher rate. Subse- 
quently to that (rightly or wrongly, it is 
again not necessary to inquire) that proceed- 
ing was set aside, and it is quite possible 
that although this latter proceeding may not 
have been quite formal, yet the zemindar 
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may have known that in justice this proceed- 
ing was right, and that the deeree. ought not 
to be executed. I think, therefore, that the 
Courts below were at liberty, under the 
circumstances of this case, to infer, notwith- 
standing °the production of the ex parte 
decree, that the rent of this land has not been 
varied siuce the tite of the permanent 
settlement. i 

? The result is that the speial appeal will 
be dismissed with costs. 


Theel8th September 1873. 


Present: 


The Hon’ble Sir Richard Couch, Xt., Chief 
Justice, and the Hon’ble J. B. Phear, 


N 


Indian Contract Act, 1872, s. 108, Exception I— 
: Possession— Title, 


: e 

Case stated for the opinion of the High 
Court, under Section 55 of Act IX 
of 1850, by Mr. G. C. Sconce, one of the 
Judges of the Court of Small Causes at 
Calcutta. 


A. Greenwood & Co. (Plaintiffs) 
VETSUS 


E. W. Holquette (Defendant). 


The possession which is meant by the first part of 
"Exception 1, Section 108 of the Indian Contract Act, 
, 1872, is a possession which is unqualified and not to be 
restricted otherwise than by the owuer giving instruc- 
tions to the person who has it. 

It is the kind of possession which a factor or agent has, 
where the owner of the goods, although he has parted 
with the possession, may give instructions to the 
person in possession what to do with the goods. It is 
such possession as an ownerg has; and in such a 
case the person selling contrary to his instructions, gives 
a title to a buyer acting in good faith, The Exception 

e does not apply where there is a qualified possession, 
such as a hirer of goods has, or where the possession is 
for a specific purpose, in which case the owner has no 
right to give instructions. 


Case.—THp plaintiff sued in trover for 
Rs. 350 for the conversién by the defendant 
of a piano. The plaintif®had let a piano, 
worth Rs. 460, on hire to Mr. M. M. Datta 
upon terms which appeared in the following 
voucher given by Mr. Datta himself to Mr. 

_ Smith :— 
Calcutta, 1st February 1872. 


Received from Greenwood & Co. a new 

- Doring’s square, No. 2818, on hire at Rs. 30 
per month ; if duly paid for and kept three 
years, shall then become the property of hirer. 


(Sd.) M, M. DATTA, 


The monthly hire was not regularly paid ; 


and on the 28th of May, the plaintiff re@over-? 


ed a judgment before the 2nd Judge of this 
Court against Mr. Datta for Rs. 150, being 
all arrears of hire due up to the 2nd May 
last at Rs. 830 per month for five months. 

Previous to the institution of that suit he 
had received the following letter from Mr. 
Datta :— i 


2 Bancapookur, 15th May 1873. 


GENTLEMEN, . 

I regret to say that having been long 

confined to my bed, I am not in a position to 

meet your demand to-day. I am however ready 

to return the piano and to make arrangements 

to pay you the sum I owe; hoping to be 
favored by a reply 

Yours faithfully, 


Í (Sd.)  MiomaerL M. DATTA. 


In July last Mr. Smith, the proprietor 
of the firm of Greenwood & Co., ascertained 
that the piano was in the possession of the 
defendant ; and’on demanding its return was 
met by a refusal, He then instituted this 
action. 

Shortly before the end of May, the defend- 
ant bought the piano from Mrs. and Mr. 
Datta and got delivery on the 2nd June ; and 
I found that the buyer acted “ in good faith 
“and under circumstances which were not 
“such as to raise a reasonable presumption 
“in his mind: that the person then in the 
& possession of the piano had no right to 
* sell.” 

Mr. Datta was not in possession of any 
document showing title, and the contract 
between the plaintiff and Mr. Datta contem- 
plated a sale of the piano at the end of three 
years ; but I was of opinion that Mr. Datta 
was, at the time of the sale to the defendant, 
in the position merely of a bailee for hire ; 
and that unless the defendant had acquired 
a good title by the operation of the Indian 
Contract Act, Section 108, Exception I, 
the plaintiff would be entitled to judgment, 
Loeschman vs. “Machin, 2 Starkie, 311; 
Cooper vs. Willomatt, 1 C. B., 672. 

‘ The words of the enactmeut are these— 

“ 108.—No seller can give to the buyer of 
goods a better title to those goods than he 
has himself, except in the following eases :— 
Exception I.— When any person is, by the 
consent of the owner, in possession of any 
goods, or of any bill of lading, dock-warrant, 
warebouse-keeper’s certificate, wharfiuger’s, 
certificate, or warrant or order for delivery 
or other document showing title to goods, 


e 
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he may transfer the ownership of the goods 
of which he is so in possession, or to which 
such documents relate, to any other person, 
and ggve such person a good title thereto 
notwithstunding any instructions of the 
owner to the contrary ;—Provided, that the 
buyer acts in good faith and under circum- 
stances which are not such as to raise a 
reasonable’ presumption that the person in 
possession of the goods or documents has 
no right to sell the goods.” : 

. I was at first inclined to hold that the 
Section did apply, and that Mr. Holquette 
had acquired the ownership of the piano; 
‘but after full consideration of the terms of 
the Exception, and of the illustration append- 
ed thereto, I arrived, not without hesitation, 
at the opposite conclusion. 

Mr. Datta had possession of the piano 
by virtue of a contract which gave him 
a right to the possession of the piano 
against the consent of the owner so long as 
he paid the hire: and he had possession, 
with the consent of the owner, ovly for the 
purposes of the contract. Consent accom- 
panied the possession without giving it; and 
it appeared to me that Mr. Datta had possession 
“by” the contract, and not “by” the consent 
of the owner, and that such a possession was 

‘ not a possession “ by the consent of the 
owner” within the meaning of the Exception. 
Further, the words “ notwithstanding any 
instructions of the owner to the contrary” 
seem, as I think, to indicate that the posses- 
sion contemplated was only that of an agent 
of the owner by no other right than the 
owner’s consent, for the purpose of sale or 
otherwise on the owner’s account, as the 
owner by his instructions might direct; 
a possession such as that held by B in illus- 
tration (b): or by A in illustration (c),—a 
possession by no other right than by the 
owner’s consent, and which the owner had the 
right at least, if not at the moment the 
physical power, to control. 

No illustration is given which would meet 
the facts of this case, or the position of any 
ordiniry bailee having a right to the posses- 
sion of goods as against the true owner, or 

"for purposes other thap the owner might 
direct. This circumstance of itself seems 
to afford strong ground, for supposing that 
the Section was not intended to apply to 

such a case as the present. . 

I was further influenced by the considera- 
tion that if the Section 108, Exception I, were 
applicable to cases of ordinary bailment, any 
bailee vould be able behind the owner’s 
back, aud without reference to the real value 
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of the property (which to the owner might 
greatly exceed its intrinsic worth) to transfer 
a title to the buyer at such price as he, the 
bailee, might chodse to set up on, the article 
sold. For instance, a tenant of a furnished 
house or furnishedelodgings might dispose 
of all his landlord’s property piece by piece. 
The result would be the same, whether the 
article sold was a chair worth Rs, 5, some 
article of ornanfent or luxury worth as man? 
hundreds, or a picture hanging on the wall, 


for the loss of which, as a family picture or a ə 


work of arf, no money dam&ges might com- - 
pensate the owner. The act Of sale might 
amount to criminal breach of trust or 
dishonest misappropriation on the part. of 
the bailee of the googs—~an act only techni- 
cally, and not morally, gastinguishable fram , 
theft. The loss wouldf/fall on the owner, 
who would virtually be without any remedy 
against an impecunious and fraudulent bailee, 
except such as he might findgn the Criminal 
Courts. A thief selling the goods he has 
stolen can transfer no title in them to the 
purchaser ; and I do not understand why a 
person who, by sale, commits a criminal act 
equally heinous should be able to transfer 
the ownership in the gofds he sells. The 
owner too is at this disadvantage, that he 
may from shere ignorance of the circum- 
stances under which the sale took place, find 
it extremely difficult, if not impossible, to 
rebut by direct testimony, or to test by 
cross-examination, the allegations of the’ 


purchaser with respect to the bona fides of the- . 


purchase which has taken place altogether 
behind the owner’s back. 


I think it may be gathered from the words 
of the Section 108, Exception I, of the Indian 
Contract Act, that % was not intended to be 
applicable to the case before me; that the 
possession of the piano by the bailee, ° 
Mr. Datta, was not a possessipn by consent of 
the owner within the meaning of Exception I ; 
and that therefore he did not, by selling 
toa buyer acting jn good faith and under 
circumstances which were not such as to 
raise a presumption that the person in posses- 
sion of the goods had no right to sell the 
goods, transfer the ownership in the goods 
to the buyer. i 


I still, however, entertain some doubt as ` 
to the correctnass of my opinion, and I 
therefore reserved judgment, contingent on 
the opinion of the Honourable the Judges of- 
the High Court on the following questions:-— 


Ist. Was the possession of Mr. Datta a 


: possession by consent of owner within the 


r 
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meaning of the Exception I - Section 108 of 
the Indian Contract Act? 

2nd. Did he by sale toa bond fide pur- 
chaser under the facts found transfer the 
ownership in-the goods to the buyer ? 

If the$e questions ave answered in the 
negative and in accordance with the opinion 
I am inclined to take? my judgment will be 
for the plaintiff. If they are answered in 
The affirmative, my judgmest will be for the 
defentlant. 


The judgment, of the High Court was 
delivered as follows by 

Couch, C. J.—The plaintiffs in this case, 
Messrs. Greenwood & Co.. let to Mr. Datta a 
paino, ‘which was said to be worth Rs. 460, 
on hire upon terms that are stated in a paper 
sitned by Mr. “Datta, and. which is as 
follows :— $ l 

“Calcutta, 1st February 1872. 


“ Received from Greenwood & Co. a new 


 “Doring’s _ sqùare, No. 2318, on hire at 


“ Rs. 30 per‘month; if duly paid for and kept 
“ three years, shall then become the property 
- of hirer.” 

(Sd.) M.M. Darra.” 


Tt is stated in the case before us by the’ 


Judge of the Smafl Cause Court that the 
monthly hire was not regularly paid; and on 
the 28th of May‘the plaintiff recovered a 
judgment before the 2nd Judge of the Small 
Cause Court against Mr. Datta for Rs. 150, 


* being all arrears of hire due up to the 2nd 


- May last, at Rs. 30 per month, for five 
months: and that on the 15th of May 18738 
Mr. Datta wrote a letter to the plaintiffs, in 
which he said that he was not in a position 
to meet the demand on that day, and that he 
was ready to return the piano and to make 
arrangements to pay the sum he owed. 
Shortly before the end of May, the defendant, 
Mr. Holquette, bought the piano from, as is 
stated in the cafe, Mr. and Mrs. Datta, and 
got delivery of if on the 2nd June; and 
Mr. Smith, who constitutes the firm of 
Greenwood & Co., havin in July last ascer- 
tained that the piano was®in the possession 
of the defendant, demanded its return, and 
having been met by a refusal instituted this 
suit to recover Rs. 850 as damages. 

The Judge of the Small Cause Court was 


` of opinion that the plaintiff was entitled to 


recover. He found “ thatehe buyer acted in 
“ good faith, and under circumstances which 
“were not such as to rajse a reasonable pre- 
** sumption in his mind that the person then 
‘in the possession of the piano had no right 

to sell;” but he still held that Mr. Datta, 
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the seller, could not give to the defend- 
ant a better title to-the piano than Me had? 
himself. Although he was of that opinion, 
he felt that there was some doubt rajsed by 
Section 108 of the Act which has been lately 
passed for defining and amending the law 
relating to contracts, called the Indian Con- 
tract Act, 1872, and he has reserved the 
question as to the construction of ‘that Section - 
for the opinion of this Court. 

The Seetion provides that “no seller can 
give to the buyer of goods a better title to 
those goods than he has himself, except in 
the following cases :— 

“ Exception Y—Wheu any person is, by 
“the consent of the owner, in possession of 
‘any goods, or of any bill of lading, dock- 
“warrant, warehouse-keeper’s certificate, 
“ wharfinger’s certificate, or warrant or order 
“for delivery, or other document showing 


. © title to goods, he may transfer the ownership 


“of the goods of which he is so in possession, 
“or to which such documents relate, to any 
“other person, and give such person a good 
“ title thereto, notwithstanding any instruc- 
“tions of the owner to the contrary: 
“ Provided, that the buyer acts in good faith, 
“and under circumstances which are not 
“such as to raise a reasonable presumption 
“that the person in possession of the goods - 
“or documents has no right to sell the 
“ goods.” 

I have already noticed that the Judge of 
the Small Cause Court has found that the 
buyer in this case did act in good faith, and 
therefore we have to consider what is the 
meaning of this Exception. It is a question 
of some importance, and it would have been 
better that it should have been argued by 
Counsel, because a decision upon this Contract 
Act may have frequent application; but in 
the way in which it comes before us, being 
reserved by the Judge of the Small: Cause 
Court himself on a doubt which he enter- 
tained, and not at the request of either of 
the parties in exercise of the right which is 
given by Act XXVI of 1864, where it is 
in the nature of an appeal from the’ judg- 
ment of the Small, Cause Court, we must 
give our opinion aftgr the best consideratioif 
which Mr. Justice Phear and I have been 
abe to give to it, The opinion which J 
am about to give is our joint one. 

In considering what is the meaning of the 
Exception, we must look at the words of it. 
The cases of Cooper vs. Willomatt and 
Loeschman vs. Machin, which the Judge of 
the Small Cause Court has refefred to, 
cannot, we are of opinion, “be used to 
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guide this Court to a decision upon it. 
fn cosstruing this Act, which is to be the 
law of contract for India, we must not adopt 
as a rule of construction that it was intended 
to make-the contract law of India the same 
as the law of England. Indeed there are 
reasons for thinking that the Legislature 
intended that in some respects there should 
be a different law for India, and therefore we 
cannot refer to any English case as a guide. 
We must look at the words of the law, and 
taking the whole of the Exception, gather 
from them as well as we can whab was the 
intention of the Legislature, 
The words are—* When any person is, by 
“& the consent of the owner, in possession of 
“any goods. . . he may transfer the owner- 
“ ship of the goods of which he is so in pos- 
“ session . . . to any other person, and give 
“such person a good title thereto, notwith- 
“ standing any instructions of the owner to the 
contrary.” Now the last words appear to 
showthat the possession, which is meant by 
the first part of the Exception, is a possession 
which is unqualified, and not to be restricted 
otherwise than by the owner giving instruc- 
tions to the person who has it. It is the kind 
of possession which a factor or an agent has, 
where the owner of the goods, although he 
.has parted with the possession, may give 
instructions to the person in possession what 
to do with the goods. He may instruct him 
to sell for not less than a particular price, or 
not before a particular time. It is such pos- 
session as an owner has, and in such.a ease it 
seems to have been infended that the person 
selling contrary to his instructions should 
giveatitle to the buyer, if the buyer acted in 
good faith. We think the Exception does 
not apply where there is only a qualified pos- 
session, such as a hirer of goods has, or where 
the possession is for a specific purpose. In 
such a case the owner has no right to give 
instructions. The nature of the possession 
and the powers of the person having it are 
determined by the contract of hiring or the 
contract under which possession was * taken ; ; 
and issof a different nature from the unqua- 
lified possession wkich,I have mentioned 
«here the owner has power to give instruc- 
tions. The hirer has only a qualified posses- 
sion. He acquiyes a right of possession ouly 
for the particular per iod or purpose stipulated. 
By the Roman law, the hirer acquired no 
property in the thiug hired. By the English 
law, be has only a “special property during 
the continuance of the contract or for the 
purposed expressed or implied by it. By 
the sale of the thing, his right of possession 
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and his special property are both determined. 
Thus his possession “is of quite a different 
character from the possession which we 
think was intended by this Section, taking it 
as a whole. We are therefore of opinion 
that the plaintiffs are entitled to” recover 
the damages claimed in the suit, and that 
judgment should be entéred for the plaintiffs 
with costs of suit and the costs of stating 
and reserving the case for the opinion «of 
this Court and arising thereout. | ° 


The Judge of the Small*Cause Court has 
made a slight error in the mode ®%of referring 
this question; because, instead of giving 
judgment for the plaintiff, and making. it 
contingent upon the gpinion of this Court, 
he appears to have reserwed his judgmegt, 
until he received the opinion. This is not 
quite correct; but we did not consider it 
worth while to send the case back for him to. 
correct it, being a mere errorgin form. We 
therefore treat the case as if be had given 
judgment in the proper way for the plaintiff, 
contingent on the opinion of this Court; and 
decide that the plaintiff is entitled to jude-' 


ment with costs à ų 


The 18th September 1873. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Act VI of 1871—Milisterial Oficers—Judge’s 
jurisdiction—High Courts powers. 


* a 
In the matter of 


Fakeer Chand Lall, Petitéoner. 


©- : 
Baboo Boodh Sen Singh for Petitioner. 


_ A Moonsiff having charged his serishtadar with eare- 
lessness and irregularities, recommended his transfer to ` 
some other Moonsiffeg. The Judge, after calling for 
and receiving an explanation from the serishtadar’ 
dismissed him from office. The High Court refused to 
interfere in the exercise of its general power of super- 
intendence, holding that although the Judge had exer- 
cised an original power, where he had only an appellate 
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jurisdiction, he had done go on a complaint made by the 
Moonsiff, and the petitioner, # aggrieved, hada remedy 
under Act VI of 1871 in an application to the Local 
Government. 


Phean J—Wr think that we ought not 
to interfere in this case.” When on a former 
oceasion® I expressgd the opinion that the 
Sections in Chapter VI of the Bengal Civil 
ourt’s Act did not have the effect of taking 
away, from this Court the general power of 
superintendence, even in regard to the 
particular matter of those Sections, I also 
stated, what has over and over again been 
enunciated by the Court, that these extra- 
ordinary powers would not be exercised by 
the Court except in a case in which the 
Court was satisfigd tht the petitioner ought 
‘to have a remedy afforded to him, and that if 
the Court withheld*its action he would lose 

„all remedy. The powers were not given to 
the Court in order that it might act os a 
Court of appeal, but only that on emergencies 
it might take care that the officers in Courts 
subordinate to it exercised their discretion in 


` the right and proper manner. 


It appears to ys on the present application 
more than doubtful whether the petitioner 
has any real grievance. According to the 
representation of the petitioner, no doubt the 
Judge exercised an original power where he 
had only an appellate jurisdiction, He did 
this, however, upon the foundation of a com- 
plaint made by the Moonsiff, and there is 


` very little room to doubt that if we sent this 


case back and told the Judge that his order 
was irregular, aud that he should have 
waited until the Moonsiff had first removed 
the petitioner before he himself took action, 
the result would very ®oon follow that the 
petitioner would be removed by the Moonsiff, 
But whether this would be so or not,-it is 
quite plain that the petitioner has under 
these very Sections the right to apply to the 
Local Government for redress. In truth, if 
the Moonsiff’s application to the Judge had 
been assented to by tho Judge, the Judge 
would have then been “obliged to carry the 
matter to the Local Government; and it 
seems that there is no reason at all why the 
present petitioner should not be left to an 
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The 18th September 1873. ° | 


Present: 


The Hor’ble F. A. Glover and G. G; Morris, 
Judges. 


Religious Endowment—Sale by Mohunt— 
Vendor's Title. 


e Case No. 1078 of 1872. i 


+ 


Special Appeal from a decision passed by 
the Officiating Judge. of Bhaugulpore, 
dated, the 12th April 1872, affirming a 
decision of the Subordinate Judge of that 
district, dated the 4th May 1871. 


Mohunt Burm Suroop Dass (Defendant) 
Appellant, 


VETSUS 


Khasheo Jha and others (Plaintiffs) 
Respondents. 


Baboos Unnoda Pershad Banerjee, Annund 
Chunder Ghosal, and Abinash Chunder 
Banerjee for Appellant. 


Baboos Nil Madhub Bose, Grija Sunker 
Mozoomdar, and Tarakant Chuckerbutty 
for Respondents. 


_ A mohunt in charge of endowment, with only a lifo- 
interest in the property, cannot create an interest supe- 
rior to his own, or, except under the most extraordinary 
pressure and for the distinct benefit of the endownient, 
bind his successors in office, If a purchaser from such 
mohunt retained possession after the mohunt’s death, 
the successor to the guddee would have a cause of action 
against him from the date of the election; and no length 
of possession during the vendor's life-time would give 
the purchaser a valid title as against the present 
mohunt. 


Morris, J-—Tux point taken in this special 
appeal is that the Gourts below ought to have 
entered upon the question of the plaintiffs 


application of that kind for his remedy, if he | thle, and have found whether the property 


has a right to it. 
The application is refused. 


Aa ENE e r 





* 19 W. R., 148. s 


claimed was or was not aliensble. 


Neither of the Lower Courts tried this 
issue, holding it sufficient that the plaintiff 
had proved au uninterrupted possession of 20 
years. t 
We think that this was not.sufficient. As 
against the owner of the estate, it would be 
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gnough, no doubt, to prove an adverse posses- 
sion for more than 12 years, to establish a 
title in the party in possession, and to 
extinguish it in the owner ; but so far as the 
case has been made clear to us, the plaintiff's 
vendor was not the owner of the land : he was 
the mohunt for the time being in charge of the 
endowment, and had only a life-interest in the 
property. In that event he could not create a 
title superior to his own, or, except ynder most 
extraordinary pressure and for the distinct 
betefit of the endowment, bigd his 
successors in office. A purchaser from the 
mohunt of an endowment of the kind alleged 
in this case would only take an interest 
commensurate with the mohunt’s life ; and if 
he retained possession after the mohunt’s 
death, the successor to the guddee would 
have a cause of action against him from the 
date of the election. If this were not so, 
any mohunt who was inclined to commit 
waste on an endowment, and who lived long 
enough, might ruin the property entrusted to 
his charge, and leave his successor remediless, 
if more than 12 years had elapsed since the 
alienations. 
. It has been argued that Section 5 of Act 
XIV of 1859 applies to this case ; but this is 
not so. That Section applies only to suits 
brought by a cestui gue trust to recover pro- 
perty from the hands of those who have 
purchased it froma trustee. Now the vendor 
in this case was no body’s trustee, nor was 
there any one who could interfere with his 
management of the property, so long as he 
remained mohunt. No one could have 
had a cause of action against a purchaser, 
however improperly the sale may have been 
made to him, whilst the mohunt who sold 
remained on the guddee. We think that 
this entirely disposes of the objection raised. 

It seems to us, therefore, that unless the 
plaintiff can show that the sale to him was 
one that could be legally made by the mohunt 
in possession, no length of possession under 
that sale during his vendor’s life-time will, 
supposing the property to be endowment 
property, give him a valid title as against 
tHe present new head of the endowment. 

We remand the case to the first Court for 
trial of this issuee Costs to follow the resutt. 

We will add that it does not seem that the 
point was ever taken by plaintiff in the 
Court of first instance that the land was 
private property of the mohunt and formed 
no part of the endowment. But if it was 
taken, we think that plaintiff should be 
allowed to adduce proof on this head in 
support of his title. . 


The 19th Sepsember 1873. 3 


Present: 


The Hon’ble Sir Richard Couch; Kt., Chief 
Justice, and the Hon’ble F. As Glover, 
e Judge. 


Wills—Bequest to hearest Sapinda, 
Case No. 245 of 1872. , .® 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dinagepore, 
dated the 22nd August 1872, 


Ramguttee Acharjee (Defendant) Appellant, 


versus 
* 
Kristo Soonduree Debéa (Plaintiff) œ. 
Respondent. 
Baboo Issur Chunder Chuckerbutty for, 
Appellant. 


Baboo Mohinee Mohun Roy for, Respondent. 


Where a will gave the testator’s widow permission to 
adopt and made provision for the adopted son entering 


into possession after her death, providing further that - 


if the adopted son died unmarried, the estate should 
pass to the testator’s nearest sapinda gyantt : 

HE tp that the gift or bequest Was, according to the 
doctrine laid down by the Pray Council in the case of 
Tagore v. Tagore, void and of none effect because the 
nearest sapinda, was a person who might not be in 
existence af the death of the testator, being one who 
could not be ascertained at that time. 


Couch, C.J.—THE suit was brought by 
the plaintiff, the widow of Prosunno 


Chunder Roy, for.a declaration of right in . 


three annas six gundahs two curras and 
two krants share of the zemindaree which 
she stated was owned and held by Jaduben- 
dro Acharjee, the maternal grandfather of 
her husband, and on ¿he death of Jadubendro 
Acharjee, his son Hem Chunder Acharjee 
held the undisturbed possession thereof, and 
he died while a bachelor and a minor on the 
22nd of Assin 1270, up@n which the 
plaintift’s husband inherited all the proper- 
ties left by his maternal grandfather and 
maternal uncle as keir,-and being a minor 
held possession the%eof through his guardian 
and paternal grandmother ‘Tara Debia. 
The plaint says he died in Joisto 1271, 
being still a minor, ledving the plaintiff his 


only wife and heir, and made a will perthit- | 


ting her to adopt a son, whereupon she 
inherited his sharæin the property claimed, 
in the suit, and held possession thereof. It 
then alleges that the defendants set up a 


false claim to the property, and, as she called 


it, dispossessed her from her share.; therefore 
she brought the suit. 
One defence of the appellant Ramguttee 
® 
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Acharjee was that Wem Chunder Acharjee 
died in 1270 and that from that time the 
defendants had held the property in right of 
inheritance, and that the plaintiff’s suit was 
barred by limitation. 

The Lower Court hhg found against this 
defence, and it was ngt contended before us 
that this finding was wrong. And, indeed, 
é could not with any progpect of success 
have been so contended, because the deposi- 
tion of his defendant, the now appellant, 
Bhowed that the plaintiff must have been in 
possession af some time within 12 years, It 
is a defence which is constantly set up 
without any ground for it, and is very fre- 
quently supported by the kind of evidence 
which it is most gasy fo obtain. Probably it 
is a defence which is more frequently sug- 
gested by the mookhtar or pleader who pre- 


„paros the written statement than by the 


party himself. The plaint and written state- 
meut, being a Statement by the parties them- 
selves of thé facts of the case, are rather the 
result of the labors of the plenader or 


*mookhtar in the case, and often show'a con- 


siderable disregard of the true state of the 
facts. The eighth paragraph of the written 
statement contains® what was the substantial 
defence, .That is as follows :—“ The deed 
“of permission executed by Jadubendro, 
“while living, to his wife for adopting a son, 
“recites in distinct terms that on the death 
“of the adopted son, a bachelor, the pro- 


- “perties left by him would descend to us, èe., 


“his gyanties, or agnate relations. The 
“deed of permission was kept by Gobind 
*Chunder Audhikaree, natural father and 
“guardian of Hem Chunder, in his own 
“custody, and on the death of Hem Chunder 
“he made a private settlement with the 
“plaintiff of their respective shares, and 
“with his own costs made the plaintiff bring 
“this suit.” © 

, Here, again, there ig an allegation of 
collusion bgtween Gobind Chunder and the 
plaintiff for which ther@ does not appear to 
be any foundation what€ver in the evidence 
in the suit, and whichis inconsistent with 
the fact that Gohind Chunder produced the 
deed of permission upon which the defend- 
ants relied. 

The Subordinate Judge has decided 
against the defendants œn the ground that 
the deed of permission which they produced 
‘was not a genuine document. We have some 
doubt whether his decision can be supported 
upon thateground. 

Two witnesses were called who proved 
that the document produced was executed, 


The judgment of the Subordinate «Judge, 
although it may be right, proceeds Yathed 
upon suspicion than upon any evidence in 
the case, and we should probably have attri- 
buted more weight to what he says*as to the 
improbability of such a deed as this being 
made by Jadubendro. if he had been a 
Hindoo gentleman, instead of being, as he 
was, a Mahomedan gentleman. Probably, 
he would then have been better able to judge 
as to what*was likely to be done. We think 
his judgment is open to considerable doubt. 
Tt has bépn said on more than one occasion 
by the Judicial Committee of the Privy 
Council that it is not right to set aside the 
evidence of witnesses against whose truth- 
fulness nothing is shown merely upon sus- 
picion,—upon an opinion of the Court that 
the transaction was not a probable one. 

But it is not necessary for us to say posi- 
tively whether the deed of permission pro- 
duced by the defendants is genuine or not ; 
for assuming it to be thé deed which was 
made by Jadubendro, we think if does not 
entitle the defendants to keep the property. 
We have had it translated. After stating 
that he had no son, and that his constitution 
was gradually failing and it had become 
necessary for him to grant permission to 
adopt a son, it says :>— Accordingly I have 
“wiven you” (that is, his wife,) “ permission 
“to adopt a son, and grant this deed of per- 
“mission to the effect that on my death you 
“shall receive in gift a boy of a good 
“Brahmin family; in accordance with the 
“ Hindoo law make him adopted son on 
“performance of pootristi jag, &c., and 
“cherish and support him.” * On my 
“death, you shall remain in possession of 
‘my entire estate, real and personal, and 
“have absolute control over it as long as you 
‘may liva? * * “During your life-time 
‘the said adopted son shall not obtain 
“possession of any property belonging to 
“my estate. On your death, the said 
“adopted son shall enter upon possession of 
“the said entiré estate with powers to alien- 
“ate by sale or gift and continue to enjoy it 
“down to his sons, son’s sons, &c.” Then 
it makes a provisién for his widow, allowing 
tbe adopted son a maintenance during her 
life; and it aftervards has this passage:— 
“God forbid, should the said adopted son 
“die unmarried, I see no means to secure the 
“performance by others of the service of 
“the deities and other rites and ceremonies 
“established by my ancestors; and feeling the 
“necessity for maintaining the said institu- 
“tions, I do hereby provide that my entire 
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‘estate; real and personal, shall pass to my 
Vueartst sapinda gyantt who shall perform 
“the service of the deities and other rites 
“and egremonies established by my ancestors, 
“and continue to enjoy the same down to his 
‘sons, son’s sons, &c.” 


It is not necessary to say what precise 
interest the, widow took under this -will, 
whether the provisions as to what she should 
‘do and the control she should exercise 
amount to any thing more than powers to 
manage the property, it being the property 
of the adopted son. The gift om bequest 
upon which the defendants relied is, accord- 
ing to the doctrine which has been laid down 
by the Judicial Committees in the ense, 
Jatindra Mohun Tagore » Ganendra Mohun 
Tagore,” a void one and cannot take effect to 
give the property to the defendants, In 
that case their Lordships say, IX Bengal Law 
Reports, 400,f that for the reasons stated, 
they are of opinion “that a person capable of 
“taking under a will must be such a person 
“as could take a gift inter vivos, and there- 
“fore must either in fact or in contemplation 
“of law be in existence at the death of the 
“ testator.” 

Here, the person named in this part of 
the deed, or will, namely, the nearest 
sapinda was a person who might not be in 
existence at the death of the testator. He 
was a person who could not be ascertained 
at that time. In a gift of this kind, regard 
is had to possible and not to actual events, 
and the fact that it might have included 
objects too remote is fatal to its validity. 
Even if it could be shown that the nearest 
sapinda on the death of the adopted son 
was the same person as the nearest sapinda 
on the death of the testator, if would not 
make it valid. 

Applying this doctrine, we may hold that 
the gift or bequest over, is invalid. In the 
judgment in Tagore v. Tagore, their Lord- 
ships refer to the case in IX Moore’s Indian 
Appeals, 154,f which was quoted to us for 
the appellant, and they explain it and show 
that it must not be considered as an authority 
fer any other doctrine than that which they 
lay down in Tagore v. Tagore. We must 
dismiss the appen], although 1 we do not come 
to the conclusion in favor of the plaintiff 
upon the same grounds as the Lower Court 
did. The appeal will be dismissed with 
costs. 


t + 48 W. Re 359. 
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The 19th Sepsember 1873, 


Present : 


The Hon’ble J. B. Phear and Ge G. Morris, 
Judges. 


Misapprehension of Evidence—Improper Admis- 
sion or Rejection of Bvidence—Grounds for 
Remand, 


e e 
Case No. 1649 of 1872. š 
Ld 
Special Appeal from a depision passed by 
the Second Subordinate e Judge of 
Bhaugulpore, dated the Tih August 1872, 
reversing a decision of the Moonsiff of 
Monghyr, dated the 30th December 1871. 


Nowab Khan (P| sinit ) Appellant, 
d 


versus 
Rughoonath Doss and otherse( Defendants) 
Respondents. 4 ; 


Mr, M. L. Sandel for Appellant. 
No one for Respondents, 


Where the Lower Appellate Gurt misapprehended 
the documentary evidence, m®took the statements of 
witnesses, and without recording clearly its reasona for 
doing so, sent for documents “which had not been put 
in evidence before the first Court; and also came to the 
conclusion that certain documents, whose authenticity 
had been sworn to, were fabricated, merely because their . 
appearance seemed to indicate this, the High Court 
in special appeal held that the case had not been properly 
tried and remanded it for re-trial,—excluding from the 
evidence on the record the evidence which had been 
received in the appeal stage without any reasons being 
recor ded for its admission. 


Phear, J.—Ws have unfortunately not 
had the advantage of any argument on the 
side of the respondett, but from the perusal 
of the judgments of the two Courts, and 
after a consideration of some of the evidence, 
which has been pointed out tẹ us upon the 
record, we are of opinion that the trial in 
the Lower Appellate Court has not been 
complete and satisfagtor y. The*Subordinate 
Judge has fallen igjo more than one error 
of a material kind with regard to the 
character of the evidence. He attaches 
very great importance indeed to the absence 
of accurate boundaries in the kobalah -by 
which the plaintiff claims to be entitled to ” 
the 5 beegahs. Hg says :—“If in the kitta 
“of 81 beegahs and some cottahs, the 
“vendor of the plaintiff had a share to -the 
“extent of 5 beegah’, and held it under his 
“ possession, then the kobalah of sale of the 
“ plaintiff would fully aud accurately défine 
“the boundaries of those 5 beegahs. But 
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“instead of doing do,.the vendor of the 
“ plaintiff has defined therein the boundaries 
“of theentire 184 heegahs. Hence, it is 
“impossible*to determine for what particular 
“ parcel oat of the one-third share of those 134 
“ beegahs the plaintiff has obtained a right.” 

This remark of the Subordinate Judge 
is manifestly founded upon n misapprehen- 
segn of the evidence ; for, is has been made 
clear to us that the boundaries given in the 
plaintiff’s kobalah are not the boundaries of 
the 184 beegahs, but are other and different 
boundaries—doundaries which may well be 
the correct boundaries of the 5 beegahs which 
the plaintiff seeks to recover in this suit. 

A little further on again in his judgment 
the learned Subopdindte Judge returns to 
the same point. He says: -—"Tf it be true 
“ that the said 5 beegahs out of 81 beegahs, 
“which plaintiff’s vendor and his witnesses 
e aver to be the right of the said vendor, 
“were actual] on dee his (vendor’s) posses- 
“sion, then he would have boldly defined 
“the boundaries of those 5 beegahs in the 
“ deed of sale; but as the plaintiff received 
“the kobalah of sale, which contained the 
“boundaries of afi 184 beegahs, it distinctly 
“goes to show that he (plaintiff) entered 
‘into a collusion with his vendor. Other- 
“wise, none are 80 foolish as to purchase a 
“piece of land which is not properly defined, 
“and of which no boundary is given, on 
** paying its consideration.” 

Thus it appears that the learned Subordi- 
nate Judge, on what we must term a complete 
misapprehension of the evidence, allowed 
himself to be led to the conclusion that the 
plaintiff was setting up an E fraudulent 
case. 

Then, it farther am from his judgment 
ethat he sent for and gave consideration to some 
documents which were not put in evidence 
before the first°Court. He has not given 
any reason for this step; and from the 
remarks which he makes with regard to the 
nature of the evidence “ifforded by these 
documents, it hardly ‘afPears that it is 
directly relevant to the issue which he had 
to try. Atany rate, it was incumbent upon 
` him, under the provisions of the Civil 
Procédure Code, to state distinctly the reasons 
‘which caused him to send for this evidence 
in the appellate stage of the case. Inas- 
much as he has not done so, we have no 
‘means of judging whetherethis evidence was 


properly receivable at that stage or not ; and 


we have no other alternative. but to direct 
that it be rejected and excluded from the 
evidence ou the record. 
o 


bad È 


The learned Subordinate Judge hasemadeg 
n further mistake as to the statements of the 
witnesses—a mistake of a very serious kind ; 
for he says:—“Of the few witnesses 
‘ examined by the plaintiff to prove possession, 
“none bave defined the boundaries of those 
“§ beegahs ; though some of them declared 
“ themselves to be karendas (cuftivators) of 
that land.” 

We havehad the evidence of one witness— 
the patwaree—read to us, who, whatever be 
his veracity, certainly does speak distinctly 
to the plaintiff's vendor having been in 
possession of 5 beegahs of laud specified 
by the very boundaries by which the plaintiff 
describes these 5 beegahs in the plaint. 
And the same witness ought to have led the 
Subordinate Judge to have seen his mistake 
with regard to the boundaries of 184 
beegahs, because he speaks of those bound- 
aries as boundaries quite distinct from the 
boundaries which he gives to the 5 beegahs. 

A still more unfortunate error has been 
fallen into by the Subordinate Judge with 
regard to the pottalhs and the receipts. He 
says s=‘ The pottahs of their cultivation 
“(that is, the cultivations of certain wit- 
“ nesses) which they have filed clearly seem 
“on the very sight to be fabricated ; inas- 
“much as the reverse of the pottah, which 
“is always handled by every one, looks clear, 
“and the side which contains the writing, 
‘ond which it is possible to keep clean, 
“looks old and dirty, By my own 
“experience Ido not at all hesitate to call 
“this pottah a fabrication. Similar is the 
“ease of the dakhilahs. In short, I have 
“no reliance upon the evideuce of these 
* witnesses.” 

It seems to us that this is not the proper 
way of treating evidence of this kind. 
Witnesses had sworn to the authenticity of 
these documents, and the Subordinate Judge 
ought not, simply from an inspection of them - 
and in reliance upon his own experience in 
judging of such documents, to have egme to 
the conclusion that they were fabrications, 
and that consequentbhy the witnesses whose 
evidence made thera out to be authentic 
documents had perjured themselves. Before 
coming to a conclusion whieh involved an 
accusation of such a serious character as 
-this, the Judge ought to huve looked very 
carefully indeed into the testimony of those 
persons, compared it so far as he was able 
with the other evidence in the case, and to 
have judged in that way whether the wit- 
nesses were such as could not be relied upon. 
It is exceedingly dangerous for the Judge of 
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‘ an Appellate Court to come to the conclusion 


~% 


that a document is fabricated merely because 
it presents an appearance which in his 
judgmént an authentic and real document 
would not be likely to have under the 
circumstances. 

On the whole, it seems to us that the case 

has not beeh properly and carefully tried in 
the Court below, and it must therefore be 
remanded. ' . 
, The decision of the Subordinate Judge 
must be reversed, and the case remanded to 
the Lower Appellate Court for re-thial. But 
inasmuch as the Subordinaté Judge has 
shown that he has taken a very «strong view 
of the conduct of the parties, and therefore 
is not likely to re-consider the evidence with 
entire freedom from the view which he has 
already taken, we think that it will best 
serve the euds of justice if we direct the 
case to be removed from the Court of the 
Subordinate Judge to the Court of the Judge 
for re-trial. 

Costs to abide the event. 





The 19th September 1878. 


Present : 


The Hon’ble J. B. Phear and G, G. Morris, 
Judges. 


Proceedings under Act XX VII of 1860— 
Issues —vidence. 


Case No. 210 of 1878. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Sarun, dated 
the 2nd May 1873. 


Mussamut Anundee Kooer (Objector) 
Appellant, 


VETSUS 
Bachoo Singh (Petitioner) Opposite Party. 


Mr. & T. Woodroffe aud Baboo Romesh 
Chunder Mitter for Appellant. 


” Mr. R. T. Allan, Doonshee Mahomed 


Yusoof, and Baboo Judoonath Sahoy for 
Opposite Patty. ° g 


Although no title is judicially determined as tho result 
of an inquiry under Act XXVII of 1860, yet the Court 
ig bound under the Act to give the certificate to the 
person who makes out a title, and for that purpose, “when 
parties are not agreedas to the facts, to try the issues 
in the oitlinary way by the aid of evidence, 


Phear, J. — Ir appears to us that the 
Judge has not sufficiently enquired into the 
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matter of these petitions. Section 8 of Act 
XXVII of 1860 lays down the procedure 
which ought to be followed in cases of this 
kind. It enacts that ‘“‘the applicant in 
“ his petition shall get forth his title. The 
“Court shall issue notice of application, 
“inviting claimants and fixing a day for 
“ hearing the petition, and upon the appointed 
“day, or as seon after as may be cpm 
“venient, shall determine the right to the 


“ certificate and grant the same accordingly.” a 


In the present case, two petitions were 
preferred to the Judge; and the titles 
respectively set forth in them were auta- 
gonistic: it therefore became incumbent 
upon the Judge to enquire which title was 
made out, and for that pyrpose to give the 
petitioners opportunity of adducing before 
him such evidence as was relevant to the 


question of title as set out in their petitions, | 


The Judge himself says :—~ ‘Lhe point in issue 
“in both cases is substantially the same. It 
“is this, whether Bachoo was ijmalee with 
“Sree Kishen and Jugul Kishore up to the 
“date of their respective deaths, or did thé 
“three brothers separate from each other in 
“1272, and remain so seffarated up to these 
“ dates.” y 

This issue is eminently an issue of fact; 
and unless the parties were agreed, it seems 
to be impossible for a Court to come to a 
judicial decision upon it, unless it takes into 
consideration the evidence which the parties 
may bring forward each in support of his 
own title. No doubt the Judge is quite right 
in thinking that the proceedings initiated for 
the purpose of obtaining a certificaté under 
this Act are not civil proceedings in this 
qualified sense,—namely, that no title is judi- 
cially determined between the parties as the 
result of the enquiry :—still the Courtis bound, 
under the Act to give the certificate to the 
person who makes out a title ; and it is for 
that purpose necessary, when parties are not 
agreed upon the facts, that thaJdudge should 
try the issues in tRe ordinary way by the aid 
of the evidence Pitt forward by the parties. 

It appears that both the petitioners desired 
to put before the Court a very considerable 


body of evidence, partly documentary and ’ 


partly the oral testimony of witnesses whom 
they had brought before the Court for the 
purpose ; but the Judge disregarded the 
witnesses. We understand he would not 
permit any of them to be called, and none 


of the documentary evidence was therefore 


properly proved. So that, for that reason, if 
for no other, the Judge was without evidence 
before him upon which he could judicially 
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arrive at any opinion fipon the disputed issue 
or issues of fact. 

On the whole, as has already been said, it 
seems that the enquiry has been insufficient : 
in truth, here has been no proper enquiry at 
all, and therefore the order of the Judge 
must be set aside, andthe petitions referred 
back to him in order that he may hear them 
aad determine the right of the petitioners 
under. the provisions of Section 3 Act 
XXVII sf 1860. 

Costs in this Court to abide the event of the 
further enquiey. 


i ama 


° The 19th September 1878. 


° Presents 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Decreeg-Interest—Emecution. 
Case No. 214 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tirhoot, 
dated the Tth June 1873. 


Jewun Lall Mahtah and others (Decree- 
holders) Appellants, 


VETSUS 


Doorga Dutt Singh (one of the Judgment- 


debtors) Respondent. 
Baloo Nil Madhub Bose for Appellants. 


Mr.J. H. A. Branson and Baboos Bhowanee 
Churn Dutt and Aubinash Chunder 
Banerjee for Respondept. 


Where a decree contains no order for interest, the 
Court executing it has no power to give interest: nor 
can such a decree be reformed by means of a miscel- 
laneous appeal, š 


Phear, J.—We think the Court below is 
right in the construction which he has put 
upon the decree. Very p@ainly, there is no 
order for interest upon th® amount claimed, 
and consequently the Court which is charged 
with the execution of the decree has no 


` power to give interest. 


THe learned pleader who has appeared for 
the appellant has referred to the judgment 
which gave the reasons for passing the 
decree ; and it is possible that his clients, 
‘when they obtained the gecree, had a right 
to insist that interest should have been 
awarded by-it. But they appear to have 
been satisfied with the decree-in the form 
which it at present takes. ‘They have only 
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themselves to .thank if the omissien ofg 
interest is contrary to the intention of the 
Court. , We cannot now at this stage of the 
proceedings, and upon this appeal,.do any- 
thing for the purpose of reforming the 
decree. Indeed, we have no ground before 
us upon which we could rightly order any 
rectification to be made. Thi being the 
state of the case, we dismiss the appeal ; but 
we think that under the circumstances each 
party should pay his own costs of this 
appeal. e 





brae 


The 19th September 1873. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Act XXXV of 1858—Manager—De lunatico 
inquirendo. 


Case No. 253 of 1873. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Bhaugul- 
pore, dated the 5th July 1873. 


` Mussamut Gireejabutty Kooeree (Opposite 
Party) Appellant, 


VETSUS 
Monjee Lall (Petitioner) Respondent. 


Messrs. R. E. Twidale and C. Gregory 
and Baboo Chunder Madhub Ghose for 
Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


It is only when a man has been adjudged a lunatic as 
the result of proceedings and an enquiry held in due 
course of law, that the Court obtains the authority to 
appoint a manager of his estate. 


Phear, J.—We think that the order of 
the Judge was made wltra vires. ‘The 
Judge says :—“It is admitted that the Jady’s 
husband is a lunafie,” and upon that ground 
he seems to think that he has authority to 
appoint a manager. But that is not so. Thee 
lunatic himself is the persou most intimately 
coneerned in a matter of thig kind, and it is 
only when he has "been adjudged a lunatic 
as the result of proceedings and an enquiry 
held in due course of law, that the Court 
obtains the authority to appoint a manager 
of his estate. It would certainly be very 
startling if the law were otherwisé If a 
man’s nearest relations could, by coming into 
Court and representing that in their opinion 


w 
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Act XXII of 


under Act 
treat the petition of appeal as if it were an application to 
the Court to exercise its extraordinary powers, but simply 
rejected the appeal without pwejudice to appellant's 
right to make an application in proper form to have the 


Judge's order quashed as having been made without | 
¢¥ i 


e jurisdiction. 


objection to this appeal must prevail. 
is no doubt that this is a case in which a 
special appeal to this Caurt is forbidden by 
Section 27 Act XXIII of 186}. 
however, been asked to treat this petition of 
appeal as if if were an application to the 
Court to exercise its extraordinary powers, 
and to quash the order of the Judge on the 
ground that it was made without jurisdiction. 
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he was a lunatic, get the Court to appoint a 
manager of his estate, the consequences to 
the public might be very serious indegd. 


It appears to be very plain that in this 


case no proceedings such as those prescribed 
by Act XXXV of 1858 have been duly 
carried out to a final result, and there has 
been no formal adjudication of lunacy : con- 
sequently the order of the Judge is void as 
having been made without jurisdiction, It 
is, therefore, not necessary for us to enquire on 
this appeal whether the right person has 
been appointed manager or not. ‘We direct 
that the Judge’s order be set Aside, and we 
think that each party before us ought to bear 
his own costs both here and in the Court 
below. 


The 20th September 1873. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 


Judges. 
1861 s, 27—Special Appeal— 
Application under s. 15 of the Charter Act. 


Case No. 201 of 1878. 


Miscellaneous Appeal from an order passed 


by the Judge of Shahabad, dated the 
31st March 1873, reversing an order of 
the Moonsiff of Arrah, dated the 14th 
february 1873. 


Soonut Dass (Decree-holder) Appellant, 


VETSUS 


Bhoban Lall and others (Judgment-debtors) 


Respondents. 


Moonshee Mahomed Yusoof for Appellant. 
Baboos Nil Madhub Sen 


and Hureehur 
Nath for Respondents. 


A special appeal having been successfully objected to 
XXII of 1861 s. 27, the Court refused to 


e 
Phear, J.—Ws think that the preliminary 
‘Phere 


We have, 
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We have heard the argument on both sides 


On the whole, we think that the better 


course is that which has already been ‘men- 
tioned, namely, that this petition.of appeal 
be rejected without prejudice to any applica- 
tion that may hereafter be made by the peti- 
tioner to have the Judge’s*order quashed. 


The respondent in th®S case must have his 


costs, one gold-mohur being allowed for 
pleader’s fees. 





The 20th September 1873. . 


Present: 


Judges. 
Right of Occupancy-—~ Transfer. 


Case No. 1651 of 1872. 


Special Appeal froma decision passed by 


the Subordinate Judge of Bhaugulpore, 
dated the 26th July 1872, reversing a 
decision of the Moonstff of Monghyr, 
dated the Tth June 1872. 


Bootee Singhgand others (Plaintiffs) 
ep pellants, 


VeETSUS 


Moorut Singh and others (Defendants) 
Respondents, f 


bc + 


Mr. R. E. Twidale and Baboo Mohinee 
MohuneRoy for Appellants. 


Mr, C. Gregory and Baboo Nil Madhub 
Sen for Respoudents, 


Query.—Is a bare right of occupancy under the rent- 


law transferable irrespective of the will of the zemindar? 


* 3 N. W. P, Rep, 168. 
& 
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with regard to this application ns so treated. ` 
We have, however, come to the conclusion 
that, under the circumstances of ‘this case, we 
ought to simply reject the appeal without 
prejudice to the appellant’s right to make an 
application at some fature time in proper 
form to have the Judge’s judgment quashed. 
This particular quéstion has arisen somewhat 
unexpectedly in this case, and neither, party 
is thoroughly well prepared to discuss it ; and 
it is manifestly one of no little difficulty and 
nicety. On the other hand, ave have had 
brought to our notice a decision of the High 
Court of the North-Western Provinces,* 
which undoubtedly dees uphold the juris- 
diction of the Judge in a case like the 
present; though it is right to remark that 
the different enactments bearing upon the 
point are not in any way discussed by the 
High Court in their reported judgment. 


The Hon’ble J. B. Phear and G. G. Morris, l 


f 
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Phear,..J.—Wer' think that the judgment 
of the Subordinate Jiidge is not entirely 
right upon the facets at which that Court 
arrived, 
“Appellate Court were agreed in thinking that 
the defetidants Nos. 1 and 2 had failed in 
proving that they had an old gorabundee 
right to their jote ; But the Lower Appellate 
Court, upon, the evidence which it refers to, 
Was‘ of opinion .that these’ defendants bad 
gainefl a right of occupancy under the 


°® rent-law, and that sich a right of occu- 


pancy was in thelr village or in their neigh- 
bourhood refognized as a transferable right, 
‘irrespective of the will of the zemindar. It 
seems to us more than doubtful whether any 
evidence could establish that a bare right of 


e omeupancy under®the Act was transferable 


irrespective of the will of the zemindar, 
But, however this may be, we are quite clear 
that the evidence upon which the Subor- 
dinate Judge bases hjs opinion is insufficient 
for that purpose. All the transfers to which 
he refers arein terms transfers of a gora- 
bundee right ; therefore the subject which 


was transferred by them was something very. 


different from the bare’ occupancy right to 


this land, which was all that the Subordinate. 


Judge found to be the right of the first two 
defendants, This being so, we think’ that 
the Subordinate Judge was wrong in holding 
that the transfer of the’ land in question 
from the first two defendants tothe defend- 
“ants of the second party was valid against 
‘the zemindar. uk ` 
At the same time it appears to us that the 
zemindar has notin this ense the right to 
eject the second defendants ‘These defendants 
have taken a small portion only of the jote 
which the first defendants held, and the first 
defendants are still remaining in possession 
eof that part of their jote of which they did 
mot affect to make a transfer to the second 
defendants: alsd they have not in my sense 
abandoned the part of the jote which they 
‘have transferred to tle second defendants ; for, 
we were told at the hearfnog of this case by 
the learned pleader who’fppeared for them 
that they were ready to take back or re-assume 
possession of these very lands. Their responsi- 


` bility totheir zemindar for therent remains as 


At was beforethe preterided transfer, and they 
are willing to take back the land. Under these 
circumstances, the pluintiff*has no right to 
eject. all the defendants: he could at the 
“most eject the defendants ef the second party 
for the purpose of putting in the defendants 
of the first party, which really is no 
ejectment. at all, He has no right himself 
ys 
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We thiuk flat the 





to recover possession. 


; proper decree will be n declaration in Favout 
Of the plaintiff that the tenure of the defend- 


ants Nos. 1 and 2 was not n goigbundee 
tenure transferable irrespective of the will of 
the zemindar, and thatthe kobalah which 
these defendants granted to the defendants 
of the second party is void and inoperative as 
regards the plaintiff. Further, we think 
that there should be an injunction agninst 
the defentlants of the second party alone, 
restraining them from setting up against the 
plaintiff ‘any title to this land as a jote based 
upon the footing of that kobalah. 


We therefore reverse the decision of 
the Lower Appellate Court, and instead 
thereof make a declaratory order in terms 
which have just been mentioned. We nlso 
think that the appellant must have his costs 
of this nppeul, and that each party should 
pay its own costs in the Courts below. 


The 17th November 1873. 


Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Enhancement of Rent— Separate Notices. 


Case No. 181 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Bhaugulpore, 
dated the 28th September 1872, affirming 
a decision of the Moonsiff of Monghyr, 
dated the 30th December 1871. 


J. D. McGiveron (Plaintiff) Appellant, 
versus 


Duriaw Chowdhry and another (Defendants) 
Respondents. 


Baboo Amarendro Nath Chatterjee 
for Appellant, 


Baboo Boodh Sen Singh for Respondents, 


A notice of enhancement of renb need not be ons 
separate piece of paper for each holding. All that is 
required is that it shall be so distinct for each that the 
tenant may be able to distinguish those in réspect of 
which he does-not object to the erhanced rate from 
others in respect of which he declines to Tay it, 


j 
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i Couéh, C.J, — Tur notice in this case | The 17th November 1873, 


btates”the grounds upon which the enhanced 
rent is demanded, aud then specifies the area 
of the different plots of land held by the i l a E 
defendant, the rent paid for each plot, and | The Hon'ble Sir Richard Couch, Kt, Chief 


the amount of the enhanced rent. It does Justice, and the ‘Hon'ble F. A. Glover, 
not appear that the defendant did not from 


a Present: 


that notice teceive sufficient information to Judge. j i 
enable him to know what different plots of : 
land were intended. By putting together * Admissions. n 
the quantity specified for each plot and the| . i oo 
rent payable for each, he might know which Case No. 498 of 1873. 


was meant, And it would seem ,’from his 

written statement that he did. , ; 2 
The Judge has held that this was a bad Special Appeal from a decision passed by 

notice. He says that “the defendant was| the Subordinate Judge of Gya, dated“ the 

entitled to receive a separate notice for each 

holding, apprizing him of the enhanced rate . ae 

sought on a ; instead of this, he received| of the Sudder Moonsiff' of that district, 

the one notice in which both classes of hold-| dated the 10th April 1872. 

‘ings are mentioned.” : 
The defendant did in fact receive a notice s 

which informed him of the rent which was} Metohooman Lall'and others (Defendants) 

asked for each piece of land. The Judge l Appellants, 

seems to‘kave thought that because the: 

notices were in one paper it was a bad 

notice, But itis not necessary that notice a n 

should be given on a separate piece of paper F ! 

for each holding. All that is required is Khurgo Ram (Plaintiff): Respondent. 

that the ‘notice shall be so distinct as to 

each holding that the tenant may be able . 

to sny, I have no objection to pay the rent] Baboo Nil Madhub Sen for Appellants. ` 

demanded for this piece of land, but I decline 

to pay the rent demanded for the other. If 

the paper: gives him that information, it is 

sufficient. It is not requisite that anything ; . 

more should be done, and that twenty or thirty | In a suit for a share of certain property where tha 

papers should be given when one is sufficient. aly was rested upon a mokururee deed under which 
rn . : e defendants alleged that thelr predecessor and them- 
The case in the VIIL Weekly Reporter* is } selves had had possession, the Lower Appellate Court 

no authority for what the Judge has decided, | gave efect to certain suposed admissions without notic- 

We find it there stated that the separate ing matters which had been noticed in the judgment of 


: : . ‘ the first Court as having occurred subsequently to the 
existence of the holdings was entirely ignored, | admissions and rendered them nugatory : re 


and the ryot was called upon to pay a con-| Hex», that the Lower Appellate Court’s decision was 
solidated sum of 39 rupees 12 annas and | neous and ought to be reversed? 
8 gundahs upon an aggregate area of . a, TEE 
32 beegahs 17 cottabs and 2 chittacks of | Couch, C.J.—Tux plaintif a claim was 
Jand alleged to be in his possession. Such a | for an 8 annas’ shafe'in certain property, and 
notice as that would no doubt be bad Itis | the defence was*tested upon a mokururee 
different from the one given in this case. deed under which the defendants alleged 
We think the decrea of the-Judge was} that their predecessor and themselves had 
wrong and it must be reversed, and the suit | had possession, and the issues in fact framed ` 
be remanded to him far re-trial upon’ the | by the Moonsiff were, whether .or not” the, 
merits. The Judge in trying it-will decide | mokururee deed alleged by the defendant is 
whether the plaintiff is right in his demand | bong fide; whether or not: the defendant's 
of the enhanced rent for the whole of the| predecessor and the defendant held posses- 
property or for’a part of it, and make a|sion by virtue sof, the aforesaid deed ; 


18th December 1872, reversing a decision 


No one for Respondent. 


t. 
i 


decree accordingly. _. | whether or not the plaintiff was in possession 
fora the date of dispossession ; and whe- 
TO Page BA o . | ther. the plniutiff was dispossessed on. the 

e 


+ 


° given to them. 


k 
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date -alleged by him, and was entitled to 


recover possession. 

The Moousiff dismissed the suit, and the 
Subordinate Judge on appeal held that the 
plaintiff „was entitled, not to an 8 annas 
share; ns he claimed, buf to a 6 annas, found- 
ing his decision upon what he said were 
certain admissions by the ancestor of the 
defendants appearing in g decision of a 


- Moonsiff of the 27th of September 1847, aud 


also in a decision of the 10th of February 
1853. These admissions, the Subordinate 
Judge says, show that Chirunjibee, the 
defendants ancestor, admitted that the 


mokururee was determined to the extent of | 
6 faunas, the share of Khurgoo Ram, and to |. 


extent of 10 annag, thé share of Chirunjibee. 
`- "Phe: Subordinate Judge takes no notice of 
matters which are noticed in the judgment 
of the Moonsiff, and which occurred after these 


supposed admissions by the defendant’s | 
These were that in a suit between f 


ancestor. 
the: same parties, in which the plaintiff 
sought: to recover possession of the shure 
‘that he claimed, the mokururee deed was 
set up by the defendants as an answer to the 
suit, and it was found to be a genuine deed. 
The case went through various Courte, It 
was remanded once, snd finally the right of 
the defendants ‘iu the mokururee appears to 
have been declared by the judgment of the 
High Court confirming the decisions of the 


. Lower Courts, 


Certainly these proceedings ought to pre- 
vail. against statements of admissions made 
‘in the decisions which have been referred 
to by the Subordinate’ Judge. We cannot 


understand how he enme to take no notice’ 


of them. It appears to us that his decision 
is erroneous, that he hag given an effect to 
the admissions which ought not to have been 
Considering what had sub- 
séquently occugred between these parties, 
the defendants ought to succeed, ‘The judg- 
ment of the Moonsiff was a right one, and 
ought to be festored. á 
We think it would nog be right for us to 
remand the case for the Subordinate Judge 
to pusa a fresh judgment. We are at liberty 
to make the order ourselves, If we were 
to send the caseo back, and the Subordinate 
- Judge were’ to give the same judgment as 
before, we should be of opinion that it ought 
to be reversed again by this Court. We 
, must save the parties the expense of any 
further litigation, if we have power to do so. 
The decree of the Subordinate Judge will 
be reversed’ with costs, and the decree of the 
Moonsiff restored, se 
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The 17th November 1873. °. 
Present: 


The Hon’hle Louis S. Jackson and 
Dwarkanath Mitter, Judges. 


Refusal to execute Kobalah—Compensation— 
Contraet Act s. 74. 


Case No 207 of 1878. 


Miscellaneous Appeal from an order passed 


by the Officiating Judge of the 24-Per- 
gunnahs, dated the 2)st Mareh 1873, 
affirming an order of the Second Subor- 
dinate-Judge of that district, dated the 
16th December 1872. 


Fukeer Ahmed (Decree-holder) 
Appellant, 


VETSUS 


Issur Chunder Doss and another (Judgment- 
debtors) Léespondents. 


Mr. Ameer Ali and Moonshee Abdool 
Baree for Appellant. 


Baboo Gopal Lall Mitter for Respondents. 

Where a kobalah is not executed within the stipulated 
date, an intending purchaser is not entitled to compen 
sation under the Contract Act s. 74, unless he can show 
that he tendered the purchaso-money, and the bend, 
together with a draft of the kobalah, to the opposite party, 
who then refused to execute, 

Jackson, J—We think the decisions’ of 
the Courts below are correct and equitable. 
Under the circumstances of this case, if it 
was the intention of the special appellant to 
insist upon compensation as provided in 
Section 74 of the Contract Act, he was 
bound, in the first instance, to do all that was 
required of him. He ought to have tendered 
the purchase-money and the bond, together 
with a draft of the kobalah, to the opposite 
party ; and if then the opposite party had 
refused to execute the kobalah, probably 
their refusal might have afforded him a 
ground to claim compensation to a reasonablé 
amount, But he did not do so. He seems 
to have paid the money iuto Court, and it is 
not shown that the respondents received any 
notice of such payment, nor is it suggested 
that any kobalah was tendered to them for 
execution. Besides that, the special appellang 
appears not to haveregarded the omission to 
execute the kobalah within the month as a 
breach of the contruct, beenfise he applied 1b 
the Court, and the Court assisted him in 
having the kobalah onforeed, which was done 
two mouths after the stipulated date. Under 
the circumstances, it seems to us that the 
special appellant is entitled to nogompen- 
sation at all. ‘The special appeal is therefore 
dismiss.d with costs, 


| | q 
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upon so much of: tle ensé as relates-to the 


+ © Tho 19th November 1873. 
claim which is made against the defendants 















Present: 
Nos. 1, 2, and 3 jointly. -As to the elim 
The. ‘Fon ’ble. W. Markby and E. G. Birch, ngainst the defendant No, l; the plaintiff 
Judges. must bring: a fresh suit, which We reserve 


him the liberty to do. But Inasmuch as the 
judgment of the Lower Appellate Court in 
point of law was right, and it was the plaintiffs 

own fault that the more advantngeous cours 
now suggested by us was not suggested by 

him, and the leave obtained whick Jre-has 
now obtained, he must pay all the ‘costs vp 
to this time.. j 


Misjoinder—Splitting of Causes, 

Case No, 1911 of 1872, 
Special Appeal from a decision passed by Yy 
-the Judge of Midnapore, dated the 27th 
+ Seplember 1872, affirming a decision of 


_ the. Sudder Moonsiff of that district, 
dated the 17th June 1872. 


-Ram Coomar My tee (Plaintiff) Appellant, 





The 20th November 1873. 


VETSUS -` 


Pr esent . ; t; 
Koomar Narain Doss and others neat) The Hon'ble F. B. Kemp. ‘and W. Ainslig * 
-*. ` Respondents, ` Judges. “ ' 


Plaint— Right of Suit— Grounds of Action, .° 
Case'No. 1954 of 1872, > ra 


Special Appeal from a decision paiba by 
the Subordinate Judge of Sylhet, dated 
the 12th September 1872, affirming a 
decision of the Moonsiffef Russoolgunge, 
dated the 8rd June 1872. 


Premanund Gossamee (Plaintiff ) Appellant, 


Baboo Bhyrub Chunder Banerj jee 
for Appellant, 


Baboos Ashootosh Dhur and Romesh 
Chunder Bose for Respondents. , 


Tt ia not necessary to dismiss a suit in which claims 
upon different causes of action, and against different 
persons, have been joined together. It ought to be tried | 
so far as relates to the joint claim against all the defend- 
ants, the Court excluding from its consideration any — 
claim nòt common ‘against all, 


Markby, J—Ir the contracts upon which | 


versus 
‘the questions to be decided in this suit mainly | 
‘depend had been upon the ‘record, it- is} Ram Churn Deb and another. (Defendants) , 
‘possible that we might have disposed of this | Respondents, 


‘case; but as they are not here, it is impossible ' 
‘for ub to-do so, ‘and the case must be decided ' 
elsewhere. Asthe judgment of the Lower: 
Appellate Court now stands, the suit has been | 

entirely dismissed both as regards the claim , 
‘against the defendant No. 1 alone, and as: 
regards the claim ngainst the defendant No. 1, 
jointly with the defendants Nos. 2 and 3.) 

‘Now we have no doubt that, in point of law, 

the Lower Appellate Court was right in: 
holdivg that these two claims were not only, 
‘upon different causes of action, but against | 
‘different patties, and theréfore they were: 
wrongly joined i in the sume suit ; but, holding. 
‘that, it Was not necessary to dismiss the | 
‘whole suit. The Lowêr Appellate Court 
‘might ‘and ought, as we think, to have ‘tried ` 
‘the suit so far as it relatéd to the joint claim 
against the defendants Nos. 1, 2,'and 3, exclud- 
ing entitely from its consideration the claim 
against the defendant No. 1 alone: We, 
therefore, remand the case 'to ‘the -Lower 
Appellate Court to try the appeal upon all 
the points considered’ by the Moonsiff, as well 
as any other points which’ mny properly arise 


Baboo Grish Chunder Ghose for Appellant. 


Baboo Rajendro Nath Bose for 
Respondents, 

A plaintiff who omitssto include in his suit all the 
grounds on which it can be based, cannot be allowed to 
bring a second suit on grounds: which existed at the time 
the first suit was brought. m 

Kemp, J.—Tuis gpecial appeal must be 
dismissed with costs, The plaintiff, special 
‘appellant, sued for confirmation of possession 
and title to propgty which Re alleged he 
pureliased in 126% from Purmessuree in the 
name-of his disciple Goluck Chunder. It is 
ndmitted that subsequent to this benamee 
purchase, the plaintiff took a conveyance from 
the benamdar Goluck Chunder in ‘the name 
of his servant Gokool, -It is also clear, and- 
this has been fougd‘as:a fact by the Subordi- 
nate Judge, that ‘the second benamdar Gokool 
brought a suit against ‘the first benamdar, 
from ‘whom the fitst plaintiff had taken a 
conveyance,'and that suit was unsuccessful. 
In that suit, the: question and tlie only ques- 
tion which was tried as.'betiveen...Gokool 
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representing the eplpintiff sand Goluck 
Chunder, was whether there was any collu- 
sion between Goluck and Ram Churn, and 


the finding of the Court on that question |, 


was thai there was, no collusion proved. The 
plaintiff failing in the’ case which he put 
forward on the’ part of Gokool, in which 
suit the plaintiff chose to limit his title, has 
ow brought the present guit for the same 
property and on the same cause of action, 
alleging a purchase from Purmessuree. We 
. think -that the, plaintiff was bound in his 

former suit,to include in it all the grounds 
whieh then existed on which that suit could 
be based, ‘and the second suit on grounds 
Avhich existed at the time the first suit was 
‘brought cannot þe aMowed. We may add 
_‘also that: the dismissal of the suit in the 
Lower Courts has been a proper one, looking 
to the fraud committed by the plaintiff in this 
‘ease. We therefore confirm the decision of 
the Court b&low, aud dismiss the spécial 
appeal with tosts, : 





. The 2lgt November 1873, 


Present : 


The Howble J. B. Phear, Judge. 


Money Decree—Execution-sale. 
Case No. 699 of 1873. 


Special Appeal from a decision passed by 


the Subordinate Judge of Bhaugulpore, | 


dated the 24th December 1872, affirming 
' a decision of the Moonsiff of that dis- 
trict, dated the Tih September 1872. 


Mahomed Ekbal Hossein and others 
(Plaintiffs) Appellants, ; 
Se aes en 
VETSUS - 


, Ram Kishen Doss (Defendant) Respondent. 


‘Moonshee Mahomed Yusoof for Appellants. 


2< Raboos Chunder Madhub ‘Ghose ond 
Bhowanee Churn Dutt for Respondent. 


‘ “A sale held in satisfaction of a decree for costs made 
against certain parties personally, cau lawfully only pass 





+ 


ng to those parties; it cannot’pass pro- 


roperty belon 
$ by others as co-heirs with them? é 


perty inheri 


Phear, J-—Tue plaintiffs in this ease are 
(I believe I may say) admittedly entitled by 
inheritance toa 2 annas 8 pie share of the 
property -for which they sue, unless the 
defendant on the 20th January 1863 obtained 
by a purchase made. at a sale, which was held 
in execution of a decree against Mussamut 
Scoburno and Teelokee Lall, the entire 4 annas 
share which belonged at that time to Ram 
Lali, Mussamut Sooburno's husband, then a 
lunatic. The Lower Appellate Court appears 
to have been of opinion that the execution- 
sale held on the date I have mentioned had 
the effect of passing the whole of the lunu- 
tics interest to the purchaser, But it 
appears: to me that the Subordinate Judge 
committed error in taking this view. The 
sale in execution was had merely for the 
purpose of satisfying a decree for costs ; and 
that decree, so far as I can understand the 
terms of if as explained to me by the learned 
Counsel who have appeared before me in this 
case, was a personal decree ngninst Mussa- 
mut Sooburno and Teelokee Lall. The sale 
was not a sale ordered hy the decree. itself 
with the ‘view to carrying out or iu order to 
effect the purposes of any deed made by Ram 
Lall or any one competent to bind Ram Lall, 
It was, as I have already mentioned, simply a 


| sale held in satisfaction of the decree for 


‘costs which the Court had made againss 


| Sooburno and Teelokee Lall personally. 
| That sale, therefore, whether the words of 
| the sale certificate were more comprehensive 
jor not, could lawfully only pass property 


belonging to Teelokee Lall and Sooburno. 
And I believe that the snie certificate did 
not profess to extend further than this. But 
the whole of the property in question, which 
at that time belonged to Sooburno and 
Teelokee Lall, or has since come to belong to 
either of them, was at the most a 4 annas 4 
pie share, which ‘Teelokee Lull subsequently 
inherited from lis futher, This gale there- 
fore, as it seems to me, could not have the 
eff-ct of passing to the defendants the 2 anngs 
8 pie'share of RameLall’s property which the 
plaintiffs on their part at the snme time 
inherited. Consequently, the plaintiffs are 
entitled toa decree, It is not urged that there 
is any bar in the shape of lapse of time or . 
otherwise to the claim ‘which they now make, 
and therefore I am of opinion that the decrea 
of both the Courts should be reverged, und a 
decree given to the plaintiff for a 2 aunas 8 
pie share, wi-h costs in all the Couris. - 


484 ‘Civil 


THE WEEKLY REPORTER. 


: 


Ruliùgss- {Vo XX: 


4 





„The 25tli November 1873, < 


4 > + » 
* 
ti = ? ¢ % n t g 


"= © Present: 


The How’ vle w. Markby and E. G: Birch, 
gaT s vudgat: 


Mortgage Bond— Dispossession—Joint Lamily— 


Tacit Consent. 


i - 
ia -l higit ” J4 i 


i 


Reference’ to the High Court by the Moon- 
‘sift exercising ' the powers of a Judge of 

ihe Small Cause Court at Ttaneegunge, 
dated the Sth September IRIRE 


F 


“ Gyaram Chuckerbutty, Plaintif, 


t3 


` Büroda Dabee, Defendant. 


vx i 
G 
BETE AT at ‘ 
| '€ase.--Plaintiff sues to recover money due on a mort- 
gage-bond alleged to have been executed by defendant's 
late: husband S, and‘ by his brother J who however is 
relieved by plaintiff from the debt. ‘The ‘conditions of 
the bond are: that plaintiff's father should possess the 
mortgaged property ` in consideration of interest only 
accruing upon the principal sum ‘lent, and that the mort- 
gagor should ‘take back the property whenever he 
should’ pay the principal sum {o the mortgagee. The 
present suit is brought by reason of plaintiff having 
been dispossessed of ethe Property by the shareholfer 
brothers J and As, 


Hern, that the money lent i is recoverable notwith- 
standing there is no express condition in the bond to 
the effect hat. it, would be recoverable in the event of 
dispossession by a third, party. But as the money 18 
found to haye, beeh borrowed, by carson husband on 


‘brother 


it to belong, 


* * 

bebalf of the family ‘with the tacit consent of ‘the ‘other 
members, the plaintiff can recover drom the present 
defendant only her share of the debt. 


y 
* 
® + 


Case —PrAIntirÈ brings this suit for 
recovery of money due on a mortgage boud, 
| dated 4th Falgoon 1273, alleged to have bee 
executed. by ‘the defendant’s late hugbakd 
Sreeram Ghosgal on taking the prinejpal sum 
of Rs. 49-12 from plaintiff’ s father. The 
bond purports to have been executed by the 
Inte Sreeram Ghossal, as well as by his 
Janokes Ghossal, but plaintiff 
relieves Janokee from the debt, stating that 
Janokee was not present at „the time of the 
execution.of the bond, but that “ Sreeratn- 
being his brother and living in the same mess 
with him, and who did.use to do every act 
for him, signed his name.” 
to recover the money. from.fie mortgaged 
property and other properties of the 
lute Sreeram Ghossal. Though this prayer 


is made, yet I put the case in the Small. 
‘Cause Court file as the money claimed is 


below Rs. 50, and as the- boundaries, 


of the land are not given in the plaint, and” 


as there is no condition in the bond that 
the money lent should be recovered from 
the mortgaged property. The conditions 
of the ‘bend are these, viz, that plain- 
tiff’s father should possess the mortgaged 
property in consideration of interest only 


Plaintiff prays” 


accruing upon the principal sum leut, and ` 


that the mortgagor should take back the 


‘| property whenever he should pay the princi- 


pal sum to the mortgagee, Plaintiff says that 
the Inte Sreeram, at the consent of his share- 
holder brothers Jan&kee Ghossal and Ajoo- 
dhyn Ghossal, mortgaged the whole property, 
aod that hence his father and since his death, 
he himself was in possession of it till’ Assar 
1280, when he, pluintiff, was dispossessed 
from it by the shnreholders Janokee and 
Ajoodbya, ‘and that hence he sues for 
recovery of the pr pecips sum, as the cuuse 
of action accrued from Assar last. 


Defendant denies execution of the bond 
by her late husband, 
there is no condition in the bond that’ if 
plaintiff be dispossessed from the land that 
he -could be able to recover the money lent, 
plaintiff has therefoms no ‘cuuse of action to 
sue for the money. Secondly, that as plain- 
tiff or his father took the property knowing 
"not only to her late husband 


s ` 


und also says that as - 


t 
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Sreeram, but flso to his two brothers Ajoo- 
dhya and Janokee, the mortgage of the pro- 
perty should be considered to be of one-third 
share only, for | iquidation of interest, and 
that as it is admitted by plaintiff that she 
did not dispossss him from that share, plain- 
‘tiff therefore cannot recover the money, as 
he has no canse of dttion against her, and as 
there is no condition in the bond that plain- 
Qf would be able to recovér the money in 
ense*he be dispossessed by a third party. 
She further says that the suit is barred by 
limitation as plaintiff did not bring the suit 
within thre& years from the date of the 
execution of the bond. 


‘The points for trial in the case are :— 


„el. Whether the bond was executed by 


defendant’s lare husband Sreeram ? 
2. Whether plaintiff can recover the 


“money lent under the mortgnge bond from 


defendant, whtn there is no condition in the 
bond that plaintiff would be able to reeover 
the money in case he is dispossessed from 


. the land mortgaged by a third purty ? 
8. Whether the suit is barred by limit- 


ation ? o 


I find from. evidènce adduced by plaintiff 
that the bond was wholly written by Sreeram 
Ghossal, who signed his name on it as well 
as the name of his brother Janokee. Ajoo- 
dhya Ghossal attests the hand-writing of 
Sreeram in the bond. There is no doubt, 


+ therefore, that the bond was executed by 


+ 


2 = 


Sreeram Gliossal. Though thereis no proof 
given of the direct consent being given by 
Janokee and Ajoodhya to their brother 
Sreeraım to mortgage the property, I find 
that:they tacitly consenéed to the morigage, 
when they allowed plaintiff to possess the 
whole property, including their share, from 
the time of the execution of the bond up to 
last Assar 1280, that is, for the last five or 
six yenrs, and when I find that they and 
the defendant are still living in joint mess 
and commensality. Th@®I. find from admis- 
sion of ‘Ajoodhyn on oatt® that -plaintiff held 
the «whole property during that time, and 
that he dispossessed him from the said 
property in Assar last, It is.-here argued by 
defendant's pleader that if by such tacit 
consent of Ajoodhyaand Janokee, the whole 
property be deemed to have been mortgaged, 
then plaintiff cau only sue for recovery of 
the said property from them, viz., from those 
third parties, but caunot sue defendant for 
the mouey, as, she has neither dispossessed 
plaintiff from her own share of-the land, nor 
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from the shnres of Ajoodhya and Jħnokees 


and if the mortgage be taken to be of ones 
third share of the property only, even then 
plaintiff cannot sue for recovery, of the 
money, ns defendant is admitted: to have 
not dispossessed’ him from that share, and 
as plaintiff suffered no loss as to interest, as 
he knowingly took that share for liquidation 
of interest. With respect to’ these objec- 
tions I say that when I find Sreeram 
Ghossal to have mortgaged the whole pro- 
perty, including shares of Janokee and Ajoo- 
dhya fer liquidation of interest upon the 
principal sum lent, I think plnintiff is 
entitled to recover the money lent when he is 
dispossessed from the property, whether the 
dispossession is made by a third party or 
not. Ithink it was on the condition that 
the interest aceruing upon the principal sum 
should be liquidated from the mortgaged 
property thnt the said property was mort- 
gaged, and when plaintiff suffers loss as to 
interest upon his being .dispossessed from 
the said property, he is entitled to recovet 
the money, no matier whether the disposses- 
sion is made by defendant herself or by 
others, I think plaintiffin such a case hag 
the option either to sue the persons by whom 
he is dispossessed for recovery of possession 
to the land, or to sue the person to whom the 
money was lent for recovery of the money, 
even though there is no eoudition in the 
agreement that plaintiff will be able ‘to 
recover the money in caso he be dispossessed 
from the land. I think it would be inequit- 
able if I hold otherwise in this case. `` 


The question of limitation rnised does 
not apply, inasmuch as plaintiff’s cause of 
action must be said to have accrued ‘froin 
the date of dispossession, “Ihe case ig 
therefore decreed with costs. The sum so 
adjudged shall be recovered from any pro- 
perty which the late Sreeram Ghossal left, 
with interest.at 6 per cent. per year from date 
of decree to date of payment, I pass the 
decree contingent upon the orders of the 
Hon’ble High Gourt. a} 


The question upon which I solicit the 
Hon'ble High Courts opinion is whether 
plaintiff can recovér tbe money lent under 
the ssid mortgaged bond from defendant, 
when there is no Condition in the bond that 
plaintiff would be able to recover the mone 
in ease he is dispossessed from the land 
mortgaged by a third party. 

As this is n case turning upon the question 
of the construction of a document, I there. 
fore.refer it to the Hon'ble High Court.. 


+ 
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The judgment of the High Court was 
deliveted -as follows by— 


. Markby, J.—It. appears to us that the 
money, fent is recoverable notwithstanding 
that there is no express condition to that 
effect in the’ bond ; but the Small Canse 
Court Judge finds that the money was 
borrowed by the defendant’s husband ou 
behalf of the family, with the tacit consent 
‘of the other members of. the family. The 
plaintiff ean, therefore, recover from the 
. present defendunt only her share, of the 
debt, which would appear to be éne-third. 
The Small, Cause Court .Judge*will, under 
Section 26 of the Act, dispose of the case 
in conformity with this decision. 


= The 27th November 1873. 





Present: 


The Hon'ble F. B. Kemp and W. Ainslie, 
Judges. 


Possessory Suit—Limitation~—Jssues. 


- 


ĝ `. Case No. 855 of 1872. 


Special Appeal from a decision passed by. 


the Officiating Additional Subordinate 
, Judge of Chittagong, dated the 29th 
February 1872, modifying .a decision of 
~ the Moonsiff of Deang, dated the 26th 
July W871. | 


Facz Bux and others (some of the Defend- 
: unts) Appellants, 


ae versus 


(a 


Shaikh Meah Jan (Plaintiff) Respondent, 
"Mr, C. Gregory for ‘Appellants, 


. Baboo Chunder Matthub Ghose, for 
Respondent. 

+ 7 ‘ = e + 

` NM had two sons, N and R, by two wives. N had 
four sons; and R died leaving a son A, who had a'son 
M. J, who;is plaintiff in this suit. As representing the 
Second branch of the family, M J sues the representa- 
tives of the first branch claiming a4 annas share in the 
estute of their common ancestor, on the allegation ‘that 
according tè an agreement entered into between N and R 
and lns father A, a 4 annas share devolved to hie grand- 
father R from whom it descended to plaintiff, and that he 
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was collecting rents in proportion to that share when he 
was dispossessed by defendant8, Defendants denied the 
supposed arrangement on the ground that R predeceased 
his father N M, and alleged that a 2 annas share alone 
had devolved on plaintiff in right of inheritance frone 
his mother, pleading, however, that® plaintif had 
never been. in possessiom within twelve years. The Lower 
Appellate Court, modifying the decision of thefirst Court, 
gave plaintiff a decree to recover possession by meang 
of a butwarrah. ‘ 

The Bigh Court remanded the case for a proper finding 
on the question of limitation with reference to the 
allegations of the plaintiff which had been lost sight gf@ 


Kemp, J.—Some of the defendants below 
are the special appellanta ir ghis case. Nasir 


‘Mahomed, the ancestor of both, pariies, had 


two sous, Nadif-uz-zummah and Rowshun- 
uz-zummah, by two wives. Nadir-az-zummah 
had four sons ;. three sous by one wife, and 
the fourth son by another wife. The defend- 
ants are the sons of WNadir-vz-zummah, att 
amongst them Hedayut Ali, the sou of the 
second wife of Nadir-uz-zummah, who 
is also a defendant, has been examined if 
this ease.’ Nasir Mahomed’s Second son, by 
his wife Dowlut Bibee, Rowshinf-uz-zumomh, 
had ason Abool Hossein, whosé son Shaikh 


Menh Jan is the plaintiff in this case. 5. 


The plaintif, who represents the second 
branch of the family, sueg the defendants 
who represent the .first* branch, claiming. w 
+ annas shure in the estate of the aforesaid 
Nasir Mahomed, the common ancestor. The 
property claimed is divided into four classes: 
the prineipal property being a talook called 
Turuf Hadreess. paying revenue to Govern- 


ment; the other properties being nowabad - 


lands, tanks, Inkheraj lauds, and other proper- 
ties of that description, The plaintiff asks 
for a partition, that is to say, that his 4-annas 
share may. be divided. off from the estate. 
It is important in thes.case to see on ‘what 
allegations the plaintiff bronght his suit. 
Now, on referring to the plaint, we find that. 


the plaintiff states that, according to- an. 


agreement entered into between Nadir-uz» 
zummah‘and Rowsbun-uz-zumineh, the sons 
of the common ancestor Nasir Mahomed, and 
his father Abool H@ssein, .the date of which 
agreement he does@fot mention in his plaiut, 
a4annas share devolved to his grandfather. 
Rowshun-uz-zummah, from whom it was 
inherited by his father Abool Hossein, and 


after his death came to the plaintiff Meah , 


Jan; that the plaintiff under this srrangement 
was collecting thetents of his share, namely, 
4 annas, direct from the ryots in proportion 
to that share ; that this enjoyment .of the 
property lasted up to the year 1226 Muggee, 
when he was dispossessed by the «lefendants, 
His suit wag brought .in.the year 1283 
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“‘Muggee, or some years after the date of the 
alleged ouster. N 

The defendant’s case is tliat the arrange- 
ment upongvhich the plaintiff reliesas creating 
his title in a 4 annas share is false, and that 
it is false beesuse Rowghun-uz-zummah, who 
‘is stated to have been a party to that arrange- 
‘ment, died in the life-time of his father. 
“Chen the defendants say that, inasmuch as 
‘Rowshun-uz-zummah died during the life- 
time’ of his father Nasir Mahomed, Abool 
‘Hossein, the father of the plaintiff Meah Jan, 
would take nothing in the estate of Nasir 
‘Mahomed; but inasmuch as Nasir Mahomed’s 
‘second wife, Dowlut Bibee, the mother of 
‘Rowshun-uz-zummah, was alive, she taking 
a 2 annas share in Nasir Mahomed’s estate, 


e leat share and that share alone has devolved 


to the plaintiff in right of inheritance under 
‘the Mahomedan law. Then the defendants 
‘pleaded that the plaintiff has never been in 
possession within twelve years prior to suit, 
and therefore that his suit is barred. The 
Lower Appellate Court, the Subordinate 


Judge of Chittagong, lays down the following 


issues, namely, whether the plaintiff was 
entitled to instit 
the butwarrah of a, share of revenue-paying 
mehals ? That question, however, is not now 
before us. 

The second issue was whether any portion 
of thé plaintiff'sclaim was barred by limitation? 

Third—What was the extent of the 


` plaintiff's share, whether 2 annas or 4 annas, 
‘and what quantity of lands the plaintift was 


entitled to -recovér possession of by means of 
a butwarrah ? 

On the second issue as to whether the suit 
is barred or not, the Subordinate Judge passes 
the following decision “That it would 
appear that the fact of the plaintiff being an 


eijmalee shareholder has not been denied by 


the defendants,”gnd therefore the Subordinate 
Judge thinks ‘that a suit brought by an 


- ijmalee shareholder cannot be barred by 


limitation; further that it appears from the 
papers of the case that tf ` plaintif alleged 
that he held a 4 annas share of the land, 
while the defendants state that he held a 2 
annas share only; that the plaintiff with 


reference to the Government revenue-paying 


-6state has filed copies of cortain mehal 


meclanee papers, and the Subordinate Judge 
coines ‘to this extraordinary finding that in- 
Asmuch as the names of four persons were 
recorded as owners in these papers, namely, 
Meah Jan, Juleel Bux, Elahee Bux, and 
Abmed Bux; therefore he was bound to hold 
that--these four persons held equal shares, 
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that is to say, that because four nameg appear 
in a mehal meelanee paper, or on the towjee 
of the Collectorate, it must be presumed by 
the Court that these four parties held equal 
shares in that property. Then with referonce 
to the oral evidence, the remarks of the 
Subordinate Judge -are certainly open to 
objection, He says this:—Idind that the 
defendant No. 1 is an influential man, and it 
is improbable that the witnesses examined on 
behalf of such an influential party should 
give evidence according to their couscichce , 
and without partiality; and then he says that 
because the plaintiff is a poor man, therefore 
it is highly creditable to the witnesses 
examined by him to have given evidence in 
support of the plaintiffs case. This is tho 
whole of the judgment of the Subordinate 
Judge upon the oral evidence adduced by 
both parties. Then there isa finding as to 
the defendants not having been able to prove 
that'a portion of the lands was set apart to 
meet the expenses of an ijmalee mosque, and 
it was also found that the defendants have 
not proved their alleged purchase of a tank. 
The Subordinate Judge, therefore, modifying 
the decision of the Court of first instance in 
so far as the first issue is concerned, namely, 
whether the plaintiff’s suit, with reference to 
the butwarrah of the revenue-paying lands, 
can lie in the Civil Courts, gives the plaintiff 
a decree to recover possession by means of a 
butwarrah of the lands claimed in the suit 
with the exception of the lands paying 
revenue to Government. 

In special appeal two grounds have been 
taken. The first ground is that there is no 
finding. although it was necessary to deter- 
mine this point, as to whether Rowshun-uz- 
zummah predeceased his father Nasir Mahomed 
or not. 

Then, with reference to the decision of the 
Court below on the issue in bar, the ground. 
of special appeal is that the Court below 
should have determined whether the plaintiff 
was in possession of the 4 anuas as claimed 
by him, and that the decision of the Lower 
Appellate Court in the words quoted in the 
vernacular, and on fhe ground of an ijmalca 
possession, is erroifeous in law, and further 
that itis based upon the erroneous assumption 
of fact thas it was vot di8puted that the 
plaintiff was an ijmalee holder, whereas the 
defence was a distinct denial of such fact. 

Then there is a ground which it was hard- 
ly necessary to tuke, namely, that the Lower 
Appellate Court was wrong in holding that 
the parties named iu the mebal meelanec 
papers must necessarily be held ee in’ 
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sgool shares ; this being obviously wrong. 
en there is a further ground that the 
Court below was wrong in not referring to 
“the writjen statement of the -plaintiff filed 
many years ago in another suit before this 
dispute arose between the parties, namely, in 
the suit of 1867, in which the plaintiff 
admitted that his share in the estate was a 2 
annas share only. 

Then a ground as to the remarks of the 
Subordinate Judge which we have already 
alluded -to with reference to the oral 
‘evidence ; and lastly, it is said that th’ Court 
below was wrong in not examining certain 
Witnesses with reference to the defendant’s 
alleged purchase of the tank, whom the de- 
fendants had asked the first Court to examine 
unsuccessfully ; this point forming one of the 
grounds of appeal to the Subordinate Judge. 

The pleader for the respondent at the very 
opening of his argument was obliged to ad- 
mit that the decision of the Subordinate 
Judge required the support of the decision 
of the first Court; he read the decision ‘of 
the first Court, and it seemed to us that in 
the course of his argument he relied more 
upon that decision than upon the decision of 
the second Court. 

Now, it is clear in this case that the plain- 
tiff came into Court alleging an agreement 
between Nadir-uz-zommah, Rowshup-uz- 
zummah, and Abool Hossein as the founda- 
tion of his title in the 4 annas share which 
he claimed. It appears to us clear that, under 
the ordinary rules of succession under the 
Mahomedan law, the share of Rowshun-uz 
Zummah in the estate would be if not 8 
annas, at all events more than 4 annas, and 
it would seem further as if the plaintiff 
being ‘aware that his grandfather had pre- 
deceased Nasir Mahomed, and that this objec- 
tion would be taken by the defendants, has 
been obliged to come into Court claiming a 
share smaller than he would be entitled to 
under the Mahomedan law us the represent- 
ative of the second branch of the family, had 
not Rowslun-uz-zummah predeceased his 
father Nasir Mahomed. Both the Courts 
bave found that the plaintiff has come into 
Court upon a title whieh he has not been 
able to estublish, and we have no doubt that 
this finding is a torrect fieding and that the 
statement of the plaintiff as to the agree- 
ment is a false statement. 

Then, with reference to. the question of 
possession, a very important question In this 
case, which we think the Subordinate Judge 
has not properly dealt with, if is admitted 
that the defendants have been in possession 


‘the plaint. 


from the year 1226 Mngzee ; the- suit being 
brought in 1238, or geven years after.. The 


plaintiff came into Court distinctly alleging — 


that he collected the rents of a 4 annas share 
direct from the ryots, and that that was the 
nature of his possession up to 1226 when he 
was dispossessed. Now the Lower Appellate 
Court has entirely lost Bight of the allega- 
tions of the plaintiff, and has come to a finding 
that because the “plaintiff has shown a jon 

possession, therefore the suit of the plaintiff 
cannot be barred by limitation. is im- 
possible to say what finding*the Subordinate 
Judge would have come to upon*the case as 
put by the plaintiff, inasmuch as he has not 
in any way considered that case. It may.be 
that looking to the factsthat the plaintiff has 


altogether failed to prove bẹ% allegation of an e 


arrangement whereby he was entitled to a 4 
annas share, as well as to the fact that there 
is no evidence as faras has been shown to 
us that.the plaintiff did collectethe rents from 
the ryotsin proportion toa 4 ganas shgre, 
that the Subordinate Judge might have come 
to avery different decision on the question of 
limitation, As already observed, he has not 
treated the point properly ; he ought to have 
considered the allegations 2s made by the 
plaintiff in his plaint, and called upon the 
plaintiff to prove his possession in the way in 
which he alleges in his plaint within twelve 
years prior to suit. The case will, therefore, 
go back for a proper finding on the question of 
limitation with reference to the allegations in” 
The Subordinate Judge or other- 
officer who may re-try this case, in coming to 
a finding on this point, must bear in mind 
that the plaintiff comes into Court alleging 
that his title to 4 annas arose under an agree- 
ment which was come to between Nadir-uz- 
zummah, Rowshun-uz-zummah, and Abool 
Hossein, and there must therefore be a finding e 
as to whether Rowshun-uz-zummah prede- 
ceased Nasir Mahomed ; if he did, the title 
upon which the plaintiff comes into Court, is 
na false title, and therefore his allegation that 
he has been in poss€ssion by receipt: of rent 
from the ryots in®proportion to a 4 annas 
share must also be open to great doubt asto 
whether if is not also false.: Bearing these 
facts in mind, the Lower Appellate Court must 
come to a proper decision in the case... If the. 
evidence on the record is not sufficient to 
enable the Lower Appellate Court to come 
to a proper finding on the question whether, 
Rowshuu-uz-zummgh predeceased his father‘ 
Nasir Mahomed, the Court will be at liberty 
to receive further evidence from-both parties 
on this point: Costs to follow the result, 
$ a 
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, Present : 
B. Phear and F. A, Glover, 
Judges. 
- , Procedure—High Court—Jury—Finding of 
Facts—Acquittal—Act X of 1872 $. 263. 


‘Heference to the High Court under Section 
268 of the Code of Criminal Procedure 


The Hon’ble J. 


_, by the Officiating Sessions Judge of 


Moorshedabad. 
© 
The Queen 


VETSUS 
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Koonjo Leth and others, Prisoners. 


r. M. Ghose®and Baboo Luckhee Churn 
Bose for all the prisoners except Koonjo 
Leth. 


A Sessions Judge may, under s, 263 of the new Code 
of Criminal Procedure, submit to the High Court a case 
in which he disagrees with the jury in their finding of 


e facts as well as a case in which he complains that the jury 


has not followed his directiong as to the law: and the 


- High Court in a case submitted under that Section may 


acquit the prisoner, if it so thinks fit, on the facts not- 
withstanding that the jury has found the prisoner guilty. 


Phear, J.—In this ease the prisoners have 
been convicted by a jury of the offence of 
dacoity, and some of tim of having stolen 
property in their possession knowing it to be 
stolen. 

The Judge who tried the case was dis- 
satisfied with the verdict, and accordingly 
under the provisions of.the new Criminal 
Procedure eCode has submitted the case to 
this Court. | ms 

Upon considering th® evidence, we find 
that the prisoners have been recognised by 
some of the witnesses who have given their 
testimony ; that certain articles said to have 
been found in the possession of the prisoners 
have been identified also by some of the 
Witnesses as articles whith had been stolen 
from the prosecutor in the course of the 
dacoity ; and there is durther a confession 
made before the Magistrate by Koonjo Leth, 
one of the prisoners, jointly tried with the 
others. And in this confession every one of 
the other prisoners as well as Koonjo Leth 
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himself are mentioned as taking part in the 
dacoity. If there were nothing on the 
record serving to impeach these several heads 
of evidence, no doubt, the case against the ` 
prisoners would be very strong indeed. The 
Judge, however, has given reasons for think- 
ing that the recognition of the prisoners by 
the witnesses cannot be depended upon; that 
the identification of stolen articles is untrust- 
worthy ; and that the confession of Koonjo 
Leth is not a true and real confession, but a 
confession which has been obtained by some 
contrivance of the Police, or in such a way 
at any rate as serves to render it altogether 
untrustworthy, 

We concur with the Judge in this view. 
Indeed I may say for myself that if I had to 
judge of the facts merely by the testimony 
of the prosecutor and the other witnesses 
who have been called on the side of the prose- 
cution, I should almost doubt whether there 
had been a real dacoity at all. The evidence 
of the prosecutor himself, Eshan Chunder, 
is in many parts inconsistent with itself 
and contradictory, and altogether presents a 
story which I find very difficult to believe to 
be the representation of a real occurrence in 
all its parts, and his statements of what 
happened on the night of the dacoity are, I 
think, in material points inconsistent with the 
statements of the other mémbers of the 
family. One of the most important points 
to be considered in the case is furnished by 
the recognition by the members of the family 
of the different prisoners as persons who 
were present at the time of the commit- 
ting of the dacoity. And it is of special 
importance, I think, to see at what time this 
recognition was first manifested. Eshan 
Chunder, the prosecutor, and the other mem- 
bers of the familysall said that, immediately 
after the dacoits had disappeared, they spoke 
amongst themselwes of the persons whom 
they had seen. And it was found that all 
the prisoners now under trial were mentioned 
at that time. This was in the middle of the 
night, Eshan Chunder and others of the wit- 
nesses also say that in consequena of their 
having recognised certain- of the prisoners, 
one Roghoo Nath Roy, a xdéighbour, who 
had come up-on hearing the gulmal was 
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cent éf immediately by Eshan Chunder to a 
neighbouring village, Kantigram, to ascertain 
whether the suspicions entertained were true, 
aud to gtve other informations which might 
lead to the apprehension of the dacoits, 
Eshan Chunder also says that two chowkee-« 
dars were immediately, że. in the night, sent 
off with the information to the thannah. 
He does not, however, venture to say that 
he told the chowkeedars the ndmes of the 
dacoits who had been recognised. He says, 
* upon being asked, that he does not remember 
whether he did so or not. Now,it turns ont 
that the information of the dacoity did not 
reach the thannah till the afternoon of the 
next day, although the thannah was only 
eleven or twelve miles off. We have not got 
either of the chowkeedars before the Court as 
witnesses: we have not even got Roghoo Nath 
Roy brought forward as a witness, No 
reason whatever is assigned for the non- 
appearance of these persons as witnesses, and 
it is obvious that by the account of the 
prosecutor, their testimony would be most 
important as serving to lead us to the true 
state of the facts with regard to the recogni- 
tion at the early period spoken to by the 
prosecutor and his relatives. 

We have it further that the Sub-Inspector 
and the head constable did not reach the 
place until late in the evening of the next 
day. And the Sub-Inspector says that at 
that time the prosecutor was not even 
prepared to give him a list of the articles 
which had been stolen. No doubt the Sub- 
Tuspector or the head constable does say 
that one chowkeedar brought the information 
to the thannah in’ the afternoon, and men- 
tioned the names of the prisoners who have 
been tried as those who had been recognised 
by the prosecutor and the members of his 
family. This is the earliest period of time 
at which these names were disclosed accord- 
ing to the evidence before us; and I need 
hardly say that even that was a very great 
many hours after the occusrence had takeu 
place and after ample time had elapsed for 
the prosecutor and his relatives to consult 
together, and to arrange as to the persons 
whom they should accuse. It is remarkable 
that the persons #ho Laveebeen accused are, 
I believe, with one exception, all persons who 
` undoubtedly were at the time in some degree 
at feud with the prosecutor. 

In addition to this, we observe that, 


according, to the account both of Eshan, 


Chunder, the prosecutor, and of Lallmoney, 
his sister, they had gone out immediately 
after the dacoits disappeared, roused the 
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village or part of it, met their neighbours, 

talked to them about the attack on them; yet 

not one of these neighbours is brought for- 

ward as a witness to give us any ingependent 

information as to what actually happened on 

that night. Lallmonoy perself was, according 

to the account of the prosecutor, severely hurt 

by the dacoits jn the house, struggled with 

them, succeeded in slipping her kapraf off, 

and ran away, while the dacoits wereactually 

in the house, ran away naked for shelter to 

the house of a neighbour, Troylukhyo Roy, 

and from him got some fresh clothes and then 

returned with him and others to the house. 

Yet, neither Troylukhyo Roy nor any of 
these men are calle? by,the prosecution. 

Eshan Chunder is asked how this happens : 

and his answer is that all his neighbours take 

a hostile view of the matter of the dacoity. 
against him, and therefore they refused to 

come forward and be his wftnesses. But 

some of these persons have beerf produced as 

witnesses for the defence. And it is to these 

that I alluded when I said that if it was not: 
for a certain body of evidence brought 

forward by the prisoners,e I should have 

almost doubted whethere there had been a 

dacoity at all. 

I now come to the confession of Koonjo 
Leth. Itis not very clear upon the record 
how it happened that Koonjo Leth was 
caught hold of and induced to confess before 
the Magistrate. But there are two matters | 
to which he spenks in the confession, and 
with regard to which it seems to me that he 
certainly is not the witness of truth. He 
mnkes out that Sreemunto Mundul was with 
the dacoits as well as the other prisoners. 
Sreemunto Mundul Was not recognised per- 
sonally by any of the witnesses for the 
prosecution. Buthe admits that he was burt 
on that night, and accordings to the prose- 
cutor’s witnesses, one of the dacoits was 
hurt by a brick béing thrown at him from 
the top of the bare, Sreemunfo Mundul’s 
own account, suppgried by his witness, is 
to my mind perfectly clear and satisfactory. 
He with the other neighbours were roused 
by the noise; he went with them in the 
darkness towards the house, and in getting 
close to the house he was struck and 
hurt very severelyby some one, whom he 
supposes to have been, as he calls it, one 
of the thieves. Now. whoever it was 
thet struck him atd hurt him, I think 
it quite clear from the evidence that he 
himself was not among the dacdits in the 
way in which Koonjo Leth says he was. 
He clearly enough went to the place,of the 
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occurrence with others of his neighbours 
fromhis own house. It seems to me that, 
whan Koonjo Leth says that Sreemunto was 
amoug the dacoits, he states that which is 
- deliberately false. The case has been: also 
sought to be brought Rome to Sreemunto 
through the identification of ‘a. bracelet, or 
bajoo, by the proseeutor and his sister, a 
byicelet: which was found in Sreem 
House. But I observe that the identification 
is made ig the most general words. It does 
not appear that the characteristics- of the 
bracelet were, mentioned before it was- -found, 
though it bears many by which it might: 
readily enough be identified. Is was simply 
identified. It was simply identified. thus, 
namely, by Eshan Chuader saying this also is 
® mife; and by Lallmoney saying this article- 
No. 15 belonged to my brother. But it 
happens that this bracelet was not found 
úlone., A pair of bracelets was found—the 
one bracelet lik@the other, excepting that one, 
whieh I may all the second one, had for a 
portion. of its circle the old beads apparently 
replaced by other beads of a smaller size than 
the old ones. And two persons, one of them: 
being a silversmyh,. were called‘ by the pri- 
soner Sreemunto Mgindul to identify this 
bracelet. The smith swears positively that 
the substitution of these smaller beads was 
done by himself, though he did not know 
whether for Sreemunto or some other mem- 
„ber of his family. There is no doubt left 
upon my mind that this pair of bracelets both 
‘belonged to Sreemunto, and that the one 
bracelet which was identified by the prosecu- 


: tion was the companion of the other, and did 


not belong tothe prosecutor. 


- 


I need not go furtherein detail iuto- the 
evidence, I‘have stated enough I think to 
eindicate the ground upon which we entirely 
concur with the Judge in thinking that the 
prisoners, excepting the first one,. ought not 
to have been convicted ypon the evidence 
which is on the record. ‘The confession of 
Koonjo Leth, of course, @ould not have been 
legally: used against the offfrs at all excepi- 
ing to: such an extent as it was substantially 
corrobérated by unimpeachable evidence 
aliunde.. But so far from this being the case, 
_as [“have already mentioned, wherever the 
confession is really tested it is proved to-be 
: false. e 


» Ihave, I believe, forgotten to mention,. as 
I intended to do, the second ground upon: 
which Koonjo Leth’s confession appears to 
me to be most untrustworthy. ‘The Sub- 
- Inspector testifies that Koonjo Leth, when he 
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made his confession originally, stated that 
six other persons besides those whom hé now® 
mentions: were members of the body of the 

dacoits.. The confession, as made befgre the 

Magistrate, .was confined in this particular to 

the prisoners who had been. tried, and they 

are the persons, as I have already said, who 

were at the time of the commiting of the 

dacoity at feud with the prosecutor. It is, 

therefore, to my mind obvious that, whatever 

was the original cause of this man’s making 

any confession at all, the confession in the 

form in which it was taken and written down 

by the Magistrate is a prepared confession. 

It clearly does not tell all the facts which 

the prisoner had at one time expressed his 

readiness® to tell, and it is adapted exactly to 

the circumstances of the prosecutors case. 


On the whole, then, we think, as I have 
already said, the prisoners ought not to have 
been convicted, and that in the interests of 


justice, all the prisoners, excepting the first 


prisoner, ought to be acquitted. 


But a question of somewhat of a serious 
character has arisen as to our powers in this 
case to acquit. The case comes before us in 
consequence of the Judge having submitted 
it to this Court under the provisions of 
Section 263 of the new Criminal Procedure 
Code. According to that Section, “in cases 
‘ tried by jury, * * * if the Court dis- 
““serees with the verdict of the jurors, or of 
“ a. majority of such jurors, and considers it 
“ necessary for the ends of justice to do so, 
“it may submit the case to the High Court, 
“and may either remand the prisoner to 


.“ custody, or admit him to bail. 


“The High Court shall deal with the 
* ease so submitted as with an appeal, but 
“it may convict the accused person on the 
‘s facts, and if it does so, shall pass such 
“ senteuce as might have been passed by the 
“ Gourt of Session.” 


Do ‘these words “shall deal with the 
“-ease so submitted as with an appeal” mean 
that the case submitted shall be in all respects 
considered and situated as an appeal? If so, 
then it is an appeal, if not preferred by the 
prisoner, yet preferred ou hig behalf agaiust 
a conviction of a jury, and Section 271 says:— 
“Ifthe conviction was in a trial by jury, 
“ the appeal shall. be admissible on a matter 
“of law only.” 


And in the case before us the groupd upon 
which the verdict of the jury is sought to be 
sot aside is undoubtedly yee fs 

r . ame Å, 
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matter of facr, 
*The construction of these words to mean 
that the case submitted is to be considered 
essentigily asan appeal, seems to be some- 
what favored by the words which follow,— 
“ but it may convict the aceused person on 
“the facts,’’—~because “but” seems to imply 
something ig the way of opposition to, or 
inconsistency with, what would be the case 
of an appeal if that “but” was not there. 
And certainly if the appeal were preferred 
by the prisoner, it would be admissible on 
matter of law only. At the same time it is 
also obvious that in the case of an appeal 
preferred by the prisoner, the Appellate 
Court could never have any occasion to 
convict on the facts, because by the nature 
of the case such an appeal must always be an 
appeal against a conviction already arrived at 
in the Court below. And in the case of an 
appeal preferred on the part of the Crown 
‘against an acquittal (allowed for the first time 
by Section 272 of the new Code) it does not 
appear that there is any restriction imposed 
relative to the exercise of the discretion of 
the Appellate Court. Therefore, looking 
back again to the words of the -Section 
which I have already read, it seems to me 
on the whole that the case submitted 
under this Section in the case of a conviction 
must be intended by the Legislature to be 
submitted for a wider purpose than simply 
that of becoming an appeal presented by the 
prisoner. The words are:— ‘If the Court 
“ disagrees with the verdict of the jurors, 
“or of a majority of such jurors, and con- 
“siders it necessary for the ends of justice 
“to do so, it may submit the case to the 
“ High Court.” Now the Court may dis- 
agree with the verdict of the jury, either on 
the ground that the jury had not followed its 
directions on a point of law, or on the 
ground that the jury had found the facts 
against what appeared to the Judge the 
weight of evidence. If the Legislature had 
jutended the case which was to'be submitted 
by the Judge in the event ef a conviction to 
be limited toa point of law only, nothing 
would have been easie® than to have used 
words which would hæve made that limita- 
tion perfectly unmistakeable. But the words 
I have read ate on tlre contrary general 
words without any limitation at all; and it 
seems to, me impossible in reason to construe 
them otherwise than as extending to a dis- 
agreement with the verdict on matter of fact 
as wellfs on matter of law. 

And then the Section goes on fo say :— 
* And if the’ Court considers it necessary for 
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“the ends of justice, t¢ do so.” It appears 
to me that justice may as much require that, 
a verdict of the jury should be revised in a 
case in which the jury has gone wrong on 
facts as In a case where if has mage a mis- 
take in regard to lay. So that, on the whole, 
I think there is really yo limitation as to the 
nature of the case which the Judge may 
send up to the High Court under'this Sep- 
tion. In other words, I think he may submit 
to the High Court a case in which he dis- | 
agrees with the jury in thejr finding of facts 
as well as a case in which he egmplains that 
the jury has not followed his directions as 
to the Jaw. And I think that the word 
“but” may possibly be used not so much in 
opposition to the worf “ appeal” in the first 
part of the passnge, as perhaps in opposiffon ® 
to or enlargement of the enactment of Section 
272. According to Seetion 272, “ the Local- 
“ Government may direct an appeal by the 
“ public prosecutor or other 8fficer specially 
“or generally appointed in this behalf, from 
“an original or appellate judgment of 
“acquittal ; but in zo other ease shall there 
“be an appeal from a judgment of acquittal 
‘ passed in avy Criminal Gpurt.” ; 


Construing the wor€ “but” to be used 
with reference to this Section, it would 
simply mean that, upon a case submitted by 
the Judge, the Court may, in the event of an 
acquitial, convict the accused person on the 
facts notwithstanding the general prohibition" 
to be found in the words of Section 272,.. 
which I have read. 


Or, again, it may be used with reference to 
the situation-of a case so submitted by the 
Judge when it comes up to the High Court. 
That situation is peculiar in this respect, 
namely, that no judgment has been passed ir 
the Court below from which this, so to speak, « 
appeal has been brought; and this part of 
the passage may, therefore, mean that in the 
event of the Court upon consideration of the 
case submitted being of opinien that there 
should bea convictfu and judgment thereon, 
it is empowered fo pass it as an original 
Court, notwithstanding, and indeed because, 
there has been none passed in the Court 
below. . 


However this may be, if seems to me, after 
the best consideration which I can give to 
the question, that on a case submitted by a 
Sessions Judge under the provisions of. Sec-, 
tion 263, the High Court. can acquit the 
prisoner, if it so thinks fit, on the facts, not- 
withstanding that the jury hab, found the 
prisoner guilty. 
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I construe thé words “shall deal with 
the case so submitted as with an appeal,” 
simply as directing the procedure to be 
followed, sugh as regards the notices which 
are necessary to be served, and so on, And 
I apprehtnd that under these words the 
Court may, if the .case calls for it, 
send for additional etidence ; and may deal 
with the case generally as is provided in 
Chepter XX with regard to appeals. No 
doubt*the result of this construction is that 
the priséner is in a better situation with 
regard to an appeal if that appeal be made 
' through the ifftervention of the Judge under 
Section 268, than if he had preferred it him- 
self, because Section 271 undoubtedly says 
that if the conviction yas in a trial by jury, 
the appeal by the person convicted shall be 
admissible on a matter of law only. But 
this is not the only peculiarity of a similar 
kind which is to be found in this new Crimi- 
nal Procedure Qode, because in the event of 
the conviction of a prisoner by a jury for 
the crime of murder and sentence of death 
following thereon, upon the reference which 
must be made to this Court for con- 
firmation of the sentence, this Court has the 
power by Sectior®288 to acquit the prisoner 
on the facts, although if the prisoner had 
been sentenced to transportation for | life, 
instead of to death, and had simply himself 
appealed, the Conrt would not have been able 
to disturb the verdict of the jury on the 
“facts. 


I am, therefore, of opinion that all the 
prisoners, excepting the first prisoner, should 
be acquitted and discharged from custody so 
fur as this conviction is coucerned. The 
case is different with regard to Koonjo Leth, 
because he undoubtedly has confessed to 

„haye taken a part in the dacoity, and that 
confession is ample evidence as against him 
to support the cenviction, As it falls upon us 
to pass sentence upon Koonjo Leth, we think 
that the sentence should” be three years’ 
rigorous impiisonment. . — 


Glover, J—TI concur" this judgment 
except in so far as doubt is thrown upon the 
occurrence of the dacoity. I see no reason 
to discredit the evidence on this point, and 
-the jury were satisfied that a dacoity did take 
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Present: 


The How’ble Sir Richard Couch, Kt., Chief e 


Justice, and the Hon’ble L. S. J&ekson, 
J. B. Phear, W. Ainslie, and C. Pontifex, 
Judges. 


Unlawful Assembly— Common Object Murder- 
Riotng—Act XLV of 1860 ss. 148 § 149. 


i The Queen 


Sabid Ali and others, Appellants. 


VETSUS 


Committed by the Magistrate, and tried by 
the Sessions Judge of Backergunge, on a 
charge of murder. 


* 


Baboos Umbica Churn Bose and Rojonee- 
nath Bose for the Appellants. 


HELD (Ainslie, J., dissenting), that s. 149 of the 
Penal Code is not intended to subject a member of an 
unlawful assembly to punishment for every offence 
which is committed by one of its members during the 
time they are engaged in the prosecution of the common 
object. In order to bring a case within s, 149, the 
act must be done with a view to accomplish the com- 
mon objectof the unlawful assembly, or it must be proved 
that the offence, though committed in prosecution of the 
common object of the unlawful assembly, is one which 
the accused knew would be likely to be committed in 
prosecution of the common object. 

Per Jackson, J.—Auy offence done by a member of an 
unlawful assembly in prosecution of the particular one or 
more of the five objects mentioned in s. 141, which is or 
are brought home to the unlawful assembly to which a 
prisoner belongs, is an offence within the meaning of the 
first part of s. 149. 

Where a certain number of persons, members of an 
unlawful assembly (party A) attacked another party (B) 
who were in occupation of land, with the view to drivethem 
off the land by forec, and one of the members in party A 
fired a gun at and killed one of the persons in party B, in 
consequence of a sudden and unexpected resistance 
which was offered by party B, it was held (Ainslie, J., 
dissenting) on a consideration of the evidence that the 
persons composing party A other than the person who 
fired,the gun could not be convicted of murder under 
s, 149 Penal Code. ‘The conviction was altered under 
the circumstances to one of rioting armed with a deadly 
weapon under s. 148 of the Penal Code, 


Ainslie, J.—In this ease there was a 
dispute about a piece of land between Fukeer 
Buksh and Sabid Ali, which ended in a riots 
in the course of whicha man named Tureeb- 
oollah, one of the party of, the prisoners, 
fired a gun and killed Samed Ali. It has 
been found by the Judge that Tureeboollah 
was a member of an unlawful assembly, of 
which the prisoners whose appeal is now 
before the Court were also members, and as 
to Sabid Ali it is also shown by the evidence 
that he dircetly invoked the aid.of the party 
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among*whom was this Tureeboollah armed 
evith & gun. 

Tureeboollah himself is not under trial, 

~ but n udge, in order to apply the provi- 

sions of ‘Section 149 of the Penal Code to 

the other prisoners, has considered the nature 

of the offence committed by Tureeboollah, 

and has found that it was murder; and in 


that finding I think he was clearly right.’ 


Under Section 149 he has convicted the 
present appellants of that same offence, and 
sentenced them to transportation for life. If 
they are rightly convicted under that Section, 
the Court can pass no milder sentence. If 
that punishment is too severe, it’ can be 
reduced by’ the Local Government ; but the 
only question just now before us is whether 
the conviction and sentence are according to 
law. 

Section 149 runs as follows :-— If an 
“offence is committed by any member of an 
“unlawful assembly in prosecution of the 
common object of that assembly, or such as 
“the members of that assembly knew to be 
“likely to be committed in prosecution of 
“ that object, every person who at the time 
“of committing that offence is a member of 
“the same assembly is guilty of that 
“offence.” These last words are very 
stringent. If the Section applies, the Court is 
bound to convict of the particular offence. 

Tureeboollah committed the offence of 
murder. He was at the time of the murder 
a member of on unlawful assembly. The 
accused were also members of that unlawful 
assembly at the time when the murder was 
committed. Then the questions are, firstly, 
was the murder committed in prosecution of 
the common object of the assembly; and, 
secondly, did the accused know that such an 
‘offence was likely to be committed. 

As to the first I find it impossible to say 
that the murder which occurred was not 
committed in prosecution of the common 
object. It seems to me that ths common 
object was not merely to eject the party of 
Fukeer Buksh from the disputed field, but that 
it was to do so by show of force, and if 
, necessary, by actual force. I do not think 
*it possible on the evidence to say that the 
common object was limited to the ejectmant, 
and that the use of force was not deliberstely 
contemplated. Nor do I think that we may 
say that force was only a means to an end, 
and'that the ultimate object of obtaining 
possession of the field was the only common 
object pof the party. It was clearly the 
deliberate intention of the unlawful assembly 
to use certain means to obtain a certain end, 
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and I am:therefore unakle to come to any other 
conclusion than that’the common object was 
compounded both of the use of the means and 
the attainment of ‘the end. The evidence 
distinctly establishes that a number of men 
proceeded tothe spo to eject Fukeér Buksh ; 
that they or several of them were armed 
with ‘attees::; and that One who was found in 
the party when the riot commenced, though 
we ,lo not no know when he joined it, was 
armed with a gun, and that on resfstance 
being offered they proceeded to -use violence ; 
and judging of their intentions from their 
actions, I cannot help: finding® that it was 
from the first their intention to overpower 
by force any resistance to the occupation of 
the field. This violence actually extended 
to the causing of the deth of Samed Ali 
under circumstances which undoubtedly made 
the homicide murder on the part of 
Tureeboollah: on this point I believe we 
are all agreed. ° 

I then come to my second question: was 
this murder an offence which the members of 
the unlawful assembly knew to be likely to 
be committed in prosecution of their common 
object, such common object being the use of 
force, if necessary, to obtain possession of 
the land. I take it that when the law speaks 
of a man knowing the probable result of his 
acts, it means that an ordinary man bringing 
his reason to bear on the matter must 
know that such result will probably ensue 
from his act. If A intentionally and’ 
without lawful excuse fires a bullet into B’s 
body, he, if not of unsound mind, must 
know that death is the probable result, though 
he does not know that death will actually 
result. B may recover; but if he does not 
recover, the causiag of death is the inten- 
tional act of A. It is no excuse for A to 
say that he had not brought his mind toe 
bear on the consequences of his act ; that he 
had not thought of the matter, and therefore 
did not kuow atthe time of committing the 
act what the probable result would be. If 
the act done is su@h that a reasonable man 
who chooses ‘to insider it must know the 
probable result, the law will presume the 
exercise of reason and the consequent know- 
ledge. 

A number of men armed with clubs go. 
out to enforce a right or supposed right by 
the use of those @lubs. Resistance is offered, 
and it becomes a question whether | they, 
instead of overpowering their adversaries, are 
not overpowered themselves. Is it likely 
that under such circumstances they will 
measure their blows ? yet clearly they have no 
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right of private defence, and if they cause 
hurt in any degree, they must take the conse- 
quences. It cannot be said that a man who 
attacks angther with a weapon calculated to 
inflict serious injury, though without inten- 
tion of” taking life, and finds unexpected 
resistance, is justified by that resistance in 
taking life. It maf not have been his inten- 
gion at first to do so, but it comes to be his 
iftention, or at any rate he under the pres- 
sure*’of the position into which he has forced 
Irimself, comes to commit an act so immi- 
nently dangerous that it must in all proban- 
bility cause such bodily injury as is likely to 
cause death without any excuse for incurring 
the ‘risk of causing such injury, and by that 
act he commits murder. As it is with the 


e .iadividual, so alfo is it with the members of 


t 
’ 


. me, they must therefore contemplate 


an unlawful assembly collected with the 
common object of gaining a certain end by 


- violence, if if cannot be obtained otherwise. 


They are bound to assume that the persons 
they are abeut to attack will exercise their 
right of private defence ; and, as it seems to 
the 
probability of the .use of very considerable 
force, and cangot with any show of reason 


` say that the hurt, likely to be inflicted is 


likely to be limited at any precise degree. 
They possibly do not wish to cause the death 
of any man, and would be well content to 
gain their end without striking a blow by 
the mere show of force; but for all that it 
is their intention to strike, if their end can- 
not be otherwise gained: and if a very 
great amount of violence becomes necessary 
and is used either to overcome the resistance 
of the opposite party, or to extricate them- 
selves from the position in which they have 
placed themselves (the opponents being still 
within the limits of their right of self 


e defence) I, for one, cannot but say that the use 


of that amount of violence, and nothing less, 
was within their intention: and that being 
so, I anr forced to say» that any probable 
result of ethat violence was within their 
knowledge. Homicide's a certainly probable 
result, and it can hardly be that such 
homicide ynder the circumstances ean be any- 
thing less, as‘ regards the individuals whose 
‘act directly causes death than murder, and it 
therefore follows that the probability of the 
commission of the offence of murder was 
within their knowledge. ° 

In this particular case we have one of the 
party to which the secased belonged armed 
with a loaded gun,—a weapon that could not 
be used as a weapon of offence without 
imminent risk to life; and tlferefore I look 
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upon this case as one in which thb proba- 
bility of the commission of the offdace èf 
murder was more than usually great and 
more certainly within the knowledge.of the” 
parties. It may be that the accused could 
have shown circumstances from which the 
Court onght to infer that the use of that 
gun was not within their intention or know- 
ledge, but I do not think that the prosecution 
was bound to prove that no such circum- 
stances efisted. 

Finding that the murder was committed 
in the “prosecution of the common object of’ 
the unlawfyl assembly, and that it was an 
offence which the accused knew to be likely 
to be committed in the prosecution of that 
object, I am compelled by the words of 
Section 149 to hold that the accused as 
members of the unlawful assembly are guilty 
of murder. I would, therefore, on this appeal 
uphold the conviction and sentence, leaving 
the question of mitigation of punishment to 
be dealt with separately. 

Phear, J.—The four prisoners whose peti- 
tion of appeal is now before us are named 
Sabid Ali, Ain Ali alias Anoo Alia, Kaloo 
Sikdar, and Gundhurbo Khan. They have 
been convicted by the Sessions Court, consti- 
tuted of a Judge and two assessors, of the 
offence of murder, under the provisions of 
Section 149 of the Indian Penal Code, and 
have been sentenced each to the punishment 
of transportation for life. 

The Judge states the material facts of 
the case thus :-— 

“ I agree with the assessors that itis clearly 
“ proved that the prisoners and others attacked 
“Fukeer Buksh, whilst he was ploughing 
“his own land in company with his three 
« kinsmen and co-sharers, Samed Ali, Shuruf 
“Ali, and Kadez Ali, and that in the strug- 
‘ole Tureeboollah, one of the attacking party 
“(but not, it may be observed, one of the 
“ prisoners), fired a gun loaded with small 
“shot, killing Samed Ali on the spot, and 
“ wounding Shuruf Ali in the back.” 

The Judge then says :—“ All the prisoners 
therefore as taking part in the riot and having 
the same object it view, namely, to drige 
Fukeer Buksh offethe land, are in the eye of 
the law guilty of murder ;” and, agnin, after 
discussing the previous felations between 
the parties, the Judge gives the facts of the 
occurrence in little more detail as follows :— 

“ Tt seems to me, therefore, quite cléar first 
“that the land was in the possession of 
“ Fukeer Buksh, and that he and this com- 
“ panions were ploughing it when they were 
“ attacked, and second that thereason assigned 
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“by Fåkeer Buksh for the attack is the 
‘natufal ond probable one, viz., that Sabid 
“ Ali having paid up the foll rent was deter- 
“mined not to allow Fukeer Buksh to hold 
«and cultivate his land until he made good 
“his quota, l l 

sI cannot doubt that the unexpected 
& resistance offered by Samed Ali and Shuruf 
“ Ali, but more especially by the former, 
“who was a young and powerful fellow, and 
“ who snatched a dattee from the*hands of 
“one of his adversaries and laid about vigor- 
' “ously with it, led to the sudden, ghd pro- 
“ bably at first unintended, use of the gun by 
“Turreeboollah. Finding his party driven 
“ back by the two men, Samed Ali and Shuruf 
“ Ali, for the two old men, Fukeer Buksh 
“and Kadez All, were not of much account 
“ (though Fukéer Buksh’s right hand shows 
“that he was considerably knocked about), 
“ Turab Aliraised his gun and fired, striking 
“ the advancing Samed Ali full in the chest. 
“ Shuruf Ali saw the impending blow and 
“just had time to turn and fly, and so 
“received a considerable portion of the 
“ charge in his back. 

‘‘T hold it therefore proved on the evidence 
“that all the prisoners ‘are guilty of the 
“ offence laid to their charge. 

‘The Court concurring with the assessors 
« finds that Sabid Ali, Ain Ali alias Anoo 
« Alia, Kaloo Sikdar, and Gundhurbo Khan 
“are guilty of the offence specified inthe 
« charge, namely, that they being members 
“of an unlawful assembly, in the prosecu- 
< tion of the common object of. which, 
“namely, to enforce a supposed right toa 
“certain piece of land, one Tureeboollah, a 
“member of the said unlawful assembly, 
“ committed murder by causing the death of 
“ one Samed Ali, have committed the offence 
“ of murder, and have thereby committed an 
“ offence under Section 149 of the Indian 
“ Penal Code punishable under Section 302 
“of the said Code, and the Court directs 
“that the said Sabid Ali, Aiu Ali alias 
“ Anoo Alia, Kaloo Sikdar, and Gundhurbo 
“ Khan be each punished with transporta- 
“ tion for life from this date.” 

It appears to me that the reasoning by 
which the Judge, on the facts thus stated by 
him, brings the cħarge home to the prisonefs 
is somewhat incomplete. The words of 
Section 149 Indian Penal Code are as 
follow’:— ` 

149. “ If an offence is committed by any 
member êf an unlawful assembly in prosecu- 
tion of the common object of that assembly, 


or such as the members of that assembly, 


knew to be likely to be committed in prose- 
cution of that object, every person who, at 
the time of the committing of that offence, 
is a member of the same assembly, is guilty 
of that offence.” 

These words doenot, in my “opinion, 
support the view which the Judge expressed 
at the outset of his judgfhent, and by which 
he appears to have been guided to his final 
decision to the effect, that because murder waf 
committed by one member of the assembly, 
therefore all the prisoners as taking “part in 
the riot and having the same’ object in view, 
namely, to drive Fukeer Buksh off the land, 
were in the eye of the law guilty of murder. 
It seems to me clearly not the case that 
every offence which may be committed by 
one member of an unlawful? assembly while . 
the assembly is existing, z. e., while the mem- 
bers are evgaged in the prosecution of a 
common object, is attributed by. Section 149 - 
to every other member. ‘dhe Section 
describes the offence which ig to be go 
attributed, under two alternative forms, viz., 
it must be either— 

lsé.—An offence committed by a member 
of the unlawful assembly in_ prosecution of 
the common object of that agsembly. 

2nd.—An offence such as the members of 
that assembly knew to be likely to be com- 
mitted in prosecution of that object. 

Now, inasmuch as the continuance of the 
unlawful assembly is by the definition of 
Section 141 made conterminous with the 
prosecution of the common object, it seems 
tolerably clear thatthe Legislature must have 
employed the words “ prosecution of the 
common object” with some difference of 
meaning in these two passages respectively. 
Also the mere fact®that the Legislature 
thought fit to express the second alternative 
appears to show very distincily that it did 
notintend the words “in prosecution” which 
are found in the first to be® equivalent to 
“ during the prosecution ;” for if they were, 
then the second alternative would have 
clearly been unnecesfiry. And a comparison 
with this passage of*the language which is 
used in Section 460, where the Legislature 
makes, all the persons concerned in commit- 
ting aburglary punishable with transportation 
for life, if any one of their number at the 
time of the committing of burglary causes 
death, &c., strongly bears out this view. I 
am of opinion that an offence, in order to 
fall within the-first of the above alternatives, 
i.e., in order to be committed in the prose- 
cution of the common object musé be imme- 
diately connected with that common object 
@ 
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by. virtue of the nature of the object: for 
instance, if a body of armed men go out to 
fight, their common object is to cause bodily 
injury to tlfeir opponents, and in that case 
death resulting from injury caused would be 
homicide committed in prosecution of the 
common object. ° 

And an offence will fall within the second 
abternutive, if the members of the assembly, 
for any reason, knew beforehand that it was 


likely toebe committed in the prosecution of 


the common objeet, though not knit thereto 
by the gature of the object itself. 
It seems thus, on a little consideration, to 


.be apparent that the two alternatives of 


Section 149 do not cover all possible cases 
of an offence being committed by one mem- 
ber of an unlawful assembly during the time 
when the common object of the assembly is 
being prosecuted. It follows that in every 
trial of prisoners on a charge framed under 
the provisions of Section 149 of the Penal 
Code, even when it is proved that the speci- 
fied offence was committed by one of the 
members of the assembly during, so to 
speak, the pendency of that assembly, it yet 
remains an issue ef fact to be determined on 
the evidence whether that offence was com- 
mitted in prosecution of the common object, 
as I have endeavoured to explain the meau- 
ing of those words in the first part of the 
Section ; and, if not, whether it was an offence 
such as the members of the assembly knew 
to be likely to be committed in the prosecu- 
‘tion of the object. 

Returning now to the particular facts of 
the present case, I think there appears to be 
abuudant reason for coming to the couclusion 
that Tureeboollah commitged murder in the 
way described by ‘the Judge. But it seems 
also clear that murder, or even the taking of 
‘life, was not immediately connected with the 
commoa object af the unlawful assembly of 
Which the prisoners were members. T'hat 
common object was, us the Judge expresses it, 
to drive Fukeér Buksh oğ the land and to 
prevent him from cultivates it. There is, 
however, nothing in the evidence to indicate 
that the members of the assembly were 


. prepared, aud intended to accomplish that 


orject at all hazards of life. I do not think 
that they intended to attain the commou 
object by means, if necesgary, of murder. 
Indeed the Judge himself says that the resist- 


. ance offered by Samed Aliand Shuruf Ali 


was unexpected by the prisoners’ party and 
that it led to the sudden, and probably at 
first unintended, use ofthe gun by Tureebool- 
jab. This being so, I find myself unable, 
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sitting as a Judge of fact on this appeal, Y 
arrive at the conclusion that ‘Tureeboolla 
committed murder in prosecution of the 
common object of the unlawful „#ssembly 
within the meaning of the first part of the 
Section. 

Neither do I think it is satisfactorily made 
out by the evidence that the pr&oners knew 
it to be likely that this offeuce of murder 
would be,committed in the prosecution of 
the common object of the assembly within 
the meavivg of the second part of the 
Section, tuking that object to be the driving 
Fukeer Buksh off the land. It was æ priori 
possible, and indeed most probable, that thas 
object would be effected without any risk of 
life whatever. The assailants had reason to 
suppose, indeed knew quite well, that the 
party they were about to attack was 
absolutely unarmed. The members of thie 
unlawful assembly generally, includiug the 
prisoners, might reasonably have expected 
(and there is nothing whatever in the event 
to show that they did not) that Fukeer Buksh 
aud his co-laborers would be driven off the 
land by the mere show of such force as they 
had, or at any rate by the use of force very 
far short of life-taking: aud even if I 
allowed myself to be carried by the evidence 
so fur as to think (as I do not) that the 
prisoners and the other members of the 
unlawful assembly knew that culpable homi- 
cide was likely to be committed in the 
prosecution of the common object, still I 
should be unable to say that their knowledge 
also included any of the ingredients of 
aggravation which are required in order to 
couvert the offence of culpable homicide into 
the offence of murder. It is obvious that in 
the events which happened those ingredicuts 
were of sudden origin and were entirely 
personal to .the actual murderer. Tureeb- 
oollah committed murder by doing, on thé 
spur of the moment, a previously unintended 
act, which act however he must himself be 
taken to have known at the time was so 
imminently danugérous that if must in all 
probability cause death, or such bodily injury 
as was likely to cause death, and which did 
in fact cause death.” If, then, the prisoners 
kuey that murder was likely to be committed 
in the shape in which it was committed, they 
must have been aware that it was likely one 
of the members of the unlawful sassembly 
would do an act which would be likely to 
cause death, and which would in fact cause 
death,—a statement which on the face of it 
seems to be a contradiction of,-terms. Iu 
truth, when the second ee comes to 
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þe placad upon the first, if has the effect in 
my judgment of removing the case altogether 
from the scope of Section 149. And none 
of thosð forms of murder from which “ likeli- 
hood ” is absent are brought by the evidence 
in this case within the contemplation of the 
prisoners, or of anybody else. ‘There is 
nothing to ‘suggest that the prisoners (or 
indeed any of them) knew that it was likely 
that an act would be done by pne of the 
members of the assembly with auy of the 
intents mentioned in the first three @lauses of 


* Section 300 of the Penal Code tnd would 


cause death. š 

-Qu the whole, I think that the prisoners 
have been wrongly convicted of the charge 
framed under Section 149. I think, however, 
that the facts established against them certainly 
amount to rioting; and it appears also 
that they were all armed with heavy lattees. 
Therefore, under the provisions of Section 
148, they are punishable with imprisonment 
for a term which may extend to three years, 

Accordingly I would reduce the sentence 
passed by-the Sessions Judge to sentence 
of rigorous imprisonment for three years. 

Couch, C.J.—The appellants in this case 
have been convicted under Section 149 of the 
Penal Code. A comparison of this Section 
with Section 460 shows, as has been noticed by 
my brother Phear, that Section 148 is not 
intended to subject n member of an unlawful 
assembly to punishment for every offence which 
is committed by one of its members during the 
time they are engaged in the prosecution of 
the common object. The difference of the 
Janguage of the two Sections seems to show 
that the legislative authority had in its mind 
the distinction between thetwocases ; 
not sufficient, in order that a person may be 
convicted under Section 149, that there 
should be an unlawful assembly, that the 
‘members of it should be prosecuting the 
common object of it, and that an offence 
should be committed by one of them. 

I need not repeat the language of the 
Section. It is divided as it seems to me into 
two parts, and in my „opinion, in order to 
bring a case within the first part, namely, 
that which speaks of tfie offence being com- 
mitted in -thg prosecution of the common 
object of the assembly, the act must be 
one which, upon the evidence, appears to have 
been done with a view to accomplish the 
common object. J think this is the meaning 
of that part of the Section, and we must see 
whether the act was done with that view. 

The Sessions Judge has found, and I 
think correctly, that the common object in 


and itis’ 


‘the first. 


this case was to drive Fukeer Buksh off the 
land, and he has stated, I also think in 
accordance with the evidence, what occurred. 
“ I do not doubt,” he says, “ that the unex- 
pected resistance offered by Samed e Ali and ~ 
Shuraf Ali, but more especially by the former, 
who was a young and-powerful fellow, and 
who snatched a lattee from the hands of one 
of his adversaries and laid about vigorous 
with it, led to the sudden, and probakly at 
first unintended, use of the gun by «Turegp- 
oollah. Finding his party. driven back by 
the two men, Samed Ali and Skuruf Ali, for 
the two old men, Fukeer Buksh and Indaz Ali, 
were not of much account (though Fukeer 
Buksh’s right hand shows that it was con- 
siderably knocked abdut) Rureeboollah raised 
his gun .and fired striking the advancing 
Samed Ali full in the chest.” That does not 
appear tome to be anact done by Tureeboollah 
with a view to accomplish the object of 
driving the other party off the land, but in 
consequence of the unexpected tounter-aftack 
of that party and with a view to prevent or 
repel it. I think that is the fair conclusion 
from the evidence ; and certainly in a case 
of this description where, W the accused are 
found guilty, they are lmble to a sentence of 
death; if there is a reasonable doubt as to the 
view with which the gun was fired, they ought 
to have the. benefit of it. I am unable to BLY, 
upon the evidence in this case, that the firing 
the gun was done in the prosecution of the. 


-common object of the assembly. 


Then I have to consider the second part of 
the Section,—that the offence is to be such as 
the members of the unlawful assembly knew 
to be likely to be committed in the prosecution 
of the common objgct. At first, there does 
not seem to be much distinction between the 
two parts of the Section, and I think the 
cases which would be within the first offences . 
committed in prosecution ef the common 
object, would be, generally, if not always, 
within the second, namely, offences which 
the parties knew p be likely tò be committed 
in the prosecutiea of the common object. 
But I think there may be cases which would 
come within the second part, and not within 
Without laying down the law as. 
to any other case than that before us, I. think 
there might be a case of this kind. Persons 
assemble with g view to attack and plunder 
the house of a particular person ; that would 
be an unlawful assembly,and the common object 
of the assembly “would be house-breaking, 
or the other offences which would be 
included in such acts as attacking and plunder- 
ing a man’s house; but from. some cause, 
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such asa show of resistance, they might not | 2nd—or “suchas the memberseof that 

. continue to prosecute that common object ; | assembly knew to be likely to be commiatied jn 
and before they had dispersed, and whilst} prosecution of that object.” 
they continued to be an unlawful assembly, | It has been proposed to interpret tho» 
some of,them might plunder another house, | “common object” in a precise sense*’so as to 
and thereby commit ån offence. Such a | indicate the exact extent of violence to which 
case might come within the second part of| the rioters intended to go, viz. to take 
the Section, as an offence which the members possession of the land by force extending, if 
of the unlawful assembly knew to be likely to | need be, to wounding and the like. 

s be committed in prosecution of the common | ‘This I think is not the sense in which the 
gbject, but which was not committed in the | words were intended to be understood. 
prosecution of ite But thatis a case which; They are not, it seems to me, used in the 
we should have to determine when it arises :| same gense as “the common intention” in- 
I only mention it as showing that there may | Section 84, which means the intention of all 
be cases which would come within the second, | whatever it may have been. 
but not within the first part of the Section. The words here seem to have manifest 

The question ju thts case is whether upor | reference to the defining Section 141, and to 
* - the evidence we can say that these persons, | point fo one of the five objects, which being 
when they met together with the object of | common to five or more persons assembled 
_ driving Fukeer Buksh and his party off the | together, make their assembly unlawful. 
land, supposing they knew that Tureeboollah | For this reason, I think that any attempt 
had a gun wfth him, knew also that he was | to mitigate the rigour of the Section by limit- 
likely to make use of it in such a mancer | ing the construction ofthe words “common 
as to be guilty of the offence of murder, | object? must fail, aud that any offeuce done 
Seeing what is necessary to constitute | by a member of an unlawful assembly in 
that offence, I am unable upon this} prosecution of the particular one or more of 
evidence to egme to the conclusion that! the five objects mentioned in Section 141, 
these persons knew that this was likely. I| which is or are brought home to the unlaw- 
think it is not only possible, but probable, | ful assembly to which the prisoner belonged, 
that they did not think that the gun would | is an offence within the meaning of the first 
be used in that manner by Tureeboollah. And | part of the Section. 
if seems to me, upon the finding of the Ses- We then come to the second point, 2.¢., the 
» a sions Judge, that it was so because he appears | meaning to be given to the words “or such 
to have thought that the use of the gun was | as the members,” &e. 
sudden and probably unintended. Heseems| If the word “or” here be used in an alter- 
to have thought that if nothing more had | native sense, the sentence would, if fully 
occurred than the driving the party off the | expressed,run thus,—ifan offence is committed, 
land, and what might naturally be expected to | which is committed in prosecution, or which, 
happen in doing that, the gun would not have | if not so committed, is yet such as the mem- 
been used in such a%manner as to make the | bers knew to be likely~—-which seems 
person using it guilty of murder, and as Ij absurd. 
said in regard to the first part of the ques-| Nor can it be believed that the Legislature 
tion, we are Jound, where there is a reason- | intended to attach the: consequences of, say 
able doubt, to give the accused the benefit| murder, committed by a member of an 
of it. ° unlawful assembly in prosecution of the com- 
I concut with the other members of the | mon object to all members of that assembly, 
Court in thinking that ghe accused ought not | unless those members had a knowledge that 
to have been convicted under Section 149, | the commission of murder was likely as an 
but they may properly be convicted under | incident of their endeavours to carry ouf the 
Section 148, The conviction will be altered | “ common object,’ i 
‘accordingly, and the sentence will be one of| For this would be consequence, if the word 
three years’ rigorous imprisonment. “Sor” be a simple alternateve, and if the first 
Jackson, J.—Tt appears to me that the | condition being fulfilled, vèz., that the act was 
construction of this Section (149), that is, a | committed in prosecution of the common 

+ construction which shall be at once reason- | object, is was unnecessary to resoré to the 

ableand grammatical, involves two difficulties, | second, in which case the finding would simply 
or at least two points which call for attentive | be that an offence, namely murdey bad been 
consideration :— committed by a member of the unlawful 

ist‘ The common object,” assembly in prosecution of the common 
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object thereof. Although the person who 
agtualla -committed the murder had used. 
means not within the contemplation of the 
such ‘as the firing of a concealed 
pistol or*the like, and all the other members 
of ‘that assembly would therefore be liable to 
be hanged or transported for lifo at the 
discretion of the J udge, a thing which seems 
impossible to ‘have been within the intention 
of the Legislature. 


But if the word “or” be treated with 
some violence I admit as illustrative, or 
“instead of “and,” and the knowledge of likeli- 
hood be thus a‘further condition imposed, the 
law becomes at once reasonable and intel- 
ligible. 


In view of the difficulties caused by the 
Section, I was at first strongly inclined to 
believe that. the word “ or ” had crept in by 
a misprint or,clerical error, either instead of 
“and,” or simply as au addition to the text ; 
and I applied for information to the Legis- 
lative Department. My learned friend 
Mr. Whitley Stokes, however, assures me that 
the word appears in all the copies of the Code 
as successively considered and amended as 
far back as 1856, when the Section as it now 
stands took the place of the original Section 
numbered 133, which may be seen at page 32 
of the, Edition printed in England in 1851, 
and which was of a different character. 


In the-difficulty which besets us, the con- 
struction which I have suggested is the only 
one which seems tô me possible, and I could 
‘not consent upon Section 149 to subject any 
person, to the consequences of an offence 
which, though committed in prosecution of 
‘the common object of the unlawful assembly, 
‘he himself had not directly contemplated, 
unless it were proved that he knew it to 
be likely that such offence would be so 
committed: 

In the particular case before us, I concur 
in the view of the facts taken and in the 
order to be made by the majority of the 
Court. 

Pontifex, J.—In this case the Sessions 
Judge has found that the act which caused 
tht murder was sudden and was unpremedi- 
tated by any member of the: unlawful 
assembly. ° . 

The evidence fally suppor ts such finding. 

Under these circumstances I am of opinion 
that these members of the illegal assembly 
who did not commit the homicidal act cannot 
be considgred guilty of murder under 
Section 149 of the Penal Code. 

To apply that Section, to the case of 


Ld 


murder, its alternatives provisions must be 
read as follows :— . 


“If murder is committed by any member 
“of an unlawful assembly ia présecution of 
“the common object of that assembly, or if 
“murder is committed by any member ọf an 
“unlawful assembly, and he members of that 
“assembly knew murder to be likely to be 
“committed in prosecution of that objeg@ 
“every person who at the time of, the 
“committing of the murder is a member gf 
“the same assembly is guilty of murder.” 


In the present case the commoh& object of 
the illegal assembly was to obtain possession 
of land by a large armed force from a small 
unarmed party. à l 

In my opinion the evidence shows that tife - 
parties prosecuting that common object did 
not contemplate or know it to be likely that 
the offence of culpable nomuaide would be ` 
committed. 

The murder committed hastily by one - 
member of the assembly was uot in my 
opinion committed “in prosecution ” of the . 
common object of the assembly in the planning 
of which no homicidal intention had ‘been 
entertained. 

Nor could the members of the assembly 
think and much less “ know’—* murder to 
be likely to be committed” in prosecution of 
2 common object which was intended to be, 

and which might naturally and probably have 
been, accomplished without homicide. ', 

To bring the offence of murder as defined. 
by the Code within Section 149, I think it 
must either necessarily flow from ‘the prose- 
cution of the common object ; or it must so 
probably flow from the prosecution of the 
common object that®each member: might 
antecedently expect it to happen. 

The offence of murder as strictly defined 
by the Code requires a previous intention or 
knowledge in the perpetrator; and to 
“know” thatmurder is likely to be committed, 
is to know that some member of the 
assembly has such prefious intention or know- 
ledge. The word ‘‘ Knew” usedin the second 
branch of the Section is I think advisedly 
used, and cannot be made to bear the sense 
of “ might have known.” 

This interpretation of Sectién 149, so far 
as murder is concerued, seems to me confirm ed 
by comparing Sectfons 398 and 396 with 
Sections 148 and 149, 

From Section 398eit appears that being 
armed with a deadly Weapon ut a dacoity ig 
considered an offence deserving of far greater 
punishment than the offence under Section 


t 
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148 of being armede with a deadly weapon 
at a riot, j 


The renson for this’distinction must be 
that more’ serious consequences are likely, 
and must be known to be likely, to result 
from an armed assembly at a dacoity than at 
a riot, and yet if myrder is committed by one 


of five dacoits, the others are not guilty of |. 


epurder, and may be senteyced to imprisou- 
menj for any term under ten years ; while if 
ectiow 149 is to be construed as it has been 
construed by the Sessions Judge in this case, 
if murder ig committed by one of five rioters 
the others would all be guilty of murder, and 
must be sentenced to death or transportation 
for life, though less serious consequences 
would antecedently bb likely to result than 
` from a dacoity. 


I am therefore of opinion that the prisoners 


- who have appealed are not guilty of murder ; 


but as if appears from the evidence that 
they were members of an illegal assembiy 
and were all armed with Jlattees, they are 
guilty of an offence under Section 148, and 


` oughtin my opinion to be sentenced to three 
_ years’ rigorous ‘imprisonment. 
s 





The 30th April 1873. 


Present:  , 


‘The Hon’ble F. B. Kemp and J. B. Phear, 
Judges, 


Procedure—Sessions Judge—A ppeal—Acquiital, 
( Miscellaneous Case.) 
9 


Kheraj Mullah and others, Petitioners, 
$. z 
ver shs , 


y 


Janab Mullah, Opposite Party. 


- ` Mr. M. Ghose and Baboo Bykunt Nath Dass 


for the Petigioners. 


No one for the gpposite party. 
Tf the-evidence which comes before a Sessions Judge 
ina regular appeal from a Magistrate’s order is not 


e 
« 


sufficient to reasonably satisfy him that the prisoners 
have been rightly convicted, he ought to acquit®them.e 


Phear, J.—Ix seems to us that te Judge 
treated the appeal before him more as if it 
was a special appeal than a regular appeal ; 
and because he did not find sufficient on tha 
record to convince him that the Magistrate 
was entirely wrong, he therefore affirmed his 
decision. 


But the J udge was in the situation of an 
Appellate Court in which the matter came 
before him on regular appeal, and he ought 
to have judged as best he could from the 
materials put before him on the Magistrate’s 
written judgment, whether or not as a matter 
of fact the prisoners had committed the 
offence of which they had been convicted. 
On reading the Sessions Judge’s judgment, it 
seems pretty clear that he was unable even 
with the aid of the Magistrate’s finding of 
fact to form an independent judgment as to 
whether the prisoners had committed the 
offence or not. That being so, it was, I think, 
his duty to have acquitted them. If the 
evidence which came before him, whatever 
its shape, was not sufficient to reasonably 
satisfy him that the prisoners had been 
rightly convicted, he‘ought to have acquitted 
them. 


There is a passage in his judgment which 
leads us to suppose that the Sessions Judge 
somewhat misapprehended the effect of the 
decision of a Division Bench of this Court 
passed upon his previously made reference. 
He appears to imagine that he was in some 
way bound by that decision of this Court to 
accept the finding of fuct come to by the 
Magistrate. ‘The decision of the Division 
Bench has been read to us, and Mr. Justice 


| Kemp indeed pronounced that decision, and I 


think it quite clear that it was not the inten- 
tion of the Division Bench to fetter the 
Sessions Judge in any way in regard to his 
judgment on the facts of the case from the 
evidence such ag it was disclosed ‘in the 
Magistrate’s judgment. We think, as I haye 
already said, that so far aswe can arrive at 
the Judge’s view, he ought to acquit the 
prisoners instead of dismissing the appeal. 
We accordingly direct that they be acquitted; 
and discharged so far as discharge is con- 
cerned, ’ 


The fine, if paid, must be refunded, 
» 4—A 
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' * The 7th May 1873, 


Present: 


The Hoble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Procedure—Land Dispute—Evidence—Act x of 
e 1872 s. 334. 


Reference to the High Court undeg Section 
296 of the Code of Criminal Procedure 
by the ‘Officiating Sessions Judge of 
24-Pergunnahs. > 


Khettromony Dasi, Petitioner, 
VETSUS 
Sreenath Sircar and others, Opposite Party. 


Baboos Aushootosh Dhur and Kamola- 
kant Sein for the Petitioner. 


In a case of a dispute regarding land commenced 
under the old Code of Criminal Procedure, the evidence 
must be recorded in the manner provided for by s. 334 
and the following sections of the new Code, 


Jackson, J —Tuis is a case referred by 
the Officiating Sessions Judge of 24-Pergun- 
nahs under Section 296 Act X of 1872, for 
the purpose of annulling under the powers of 
revision vested in this Court the proceedings 
of Mr. Jeffery, the Joint Magistrate of 
Diamond Harbour in that district, who, on 
the 12th February 1878, made an order for 
the attachment of some 57 beegahs of paddy 
lnnds, and also gave orders relating to the 
disposal of the crops which had been 
previously cut by order of the said Joint 
Magistrate. 

‘The Sessions Judge has pointed out four 
particulars on which he considers the pro- 
ceedings of the Joint Magistrate irregular, 
and we have before us the Joint Magistrate's 
letter dated the 24th April last in which he 
offers explanation of those proceedings. 

We consider that the proceedings 
complained of are so errogeous in one parti- 
cflar, that it is unnecessary to enquire into 
the other grounds of objection. These 
proceedings wereecommencged under the onl 
Code of Criminal Procedure. Under tie 
rulings of this Court applicable to the 
‘Sections relating to cases of this sort in the 
old Code, it has been repeatedly held by the 
High Cowrt that an adjudication on legal 
grounds as to the imminence of a breach of 
the peace was’a necessary’ preliminary to the 
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commencement of proceedings. Section 530 
of the new Procedure Code supersedes those 
rulings, but of course the benefit of this 
Section cannot be claimed in respect of any 
irregularity in the present proceedings. The 
error to which I refer and which is an error 
under the present Procedure Code is one 
which I think vitiates °the order of the 
Joint Magistrate. Although, 
already stated, the proceedings were com- 
menced under the old Code, yet the egquiries 


made and the order passed were under tife 


present Code. Section 530 Act g of 1872 
provides :—‘* Such Magistrate may satisfy 
“himself of the existence of a dispute likely 
“to induce a breach of the peace from°a 
“report or other imformation; but the 


ag I hare, 


question of possession must be decided of - 


“ evidence taken before him.” Chapter XXV 
deals with the mode in which such evidence 
is tobe taken, and by Section 382 it is 
provided that “in enquiries an@ trials (other 
“than summary trials) under this Act, the 
“ evidence of the witnesses shall be recorded’ 
“by the Magistrate or the Sessions Judge, 
“as the case may be, in the following 
“ manner,” Now from trials there are first 
excepted “summary trials,” and in respect of 
these a distinct procedure Including provi- 
sions as to evidence has been provided by 
Chapter XVIII of the Code. Then 
“trials,” after that exception, have been 
again subdivided into “summons cases” 
under Section 883 and other trials which 


are included with enquiries in the words all. 


“other cases” in Section 38384, and conse- 
quently it follows that we are to look to 
Section 334 and the following Sections for 
the manner in which evidence is to be 
recorded in enquiri& such as that now 
under consideration before the Magistrate. 
Section 334 directs that iu such cases “the 
“evidence of each witness shall be taken 
“down in writing in the language in ordinary 
“use in the distriet in which the Court 
“is held, by or in the presence and hearing 
“and under the + @rsonal direction and 
“superintendence of the Magistrate or 
‘* Sessions Judge, and shall be signed by the 
“ Magistrate or Sessions. Judge.” 

Under this provision there is no exception 
whatever in favor of cases in which no 
appeal lies. The Joint Magistrate therefore 


was entirely in erréy in omitting to record 


the evidence in the mode prescribed .by 
Section 334 and tle following Sections. 
This appears to us to be an error so material 
that, under Section 297, we are *bound to 
quash the proceedings, aie set aside the 
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order of the Jointe Magistrate as being 
founded on no evidence. 

In respect of the land it is unnecessary 
for us toemake any further order, and 
probably we have no power to make such 
order. “It is always opén to the Magistrate, 
if he thinks it necessary for the preservation 
of public peace, t bind parties who he 
considers are likely to break the peace by 
taRing security or recognizance from them. 


wal lie money obtained by sale of the crops 
being now in deposit, it seems to us from 
the necessigy of the case that it should 
remain so until the parties either come to a 
settlement of their dispute, or some of them 
establishes a right to the land, which must be 
in the Civil Couré. 


tential memes 


. The 7th May 1878. 


: z Present : 


The Hon’ble L. S. Jackson and Dwarkauath 


Mitter, Judges. 
Fishery—Thot— Civil Suit—Damages, 
4 
(Miscellaneous Case.) 


Bhusun Parui and others, Petitioners, 


VETSUS 
Denonath Banerjee, Opposite Party. 


Baboos Mohesh Chunder Chowdhry, Bussunt 
Coomar Bose, and Upendra Naryan 
Muzoomdar for the Petitioners. 


Mr. M. L. Sandel for the Opposite Party, 


Where the sooece caught fish in a portion of a 
navigable river which was claimed by the prosecutor, it 
was held that they could not be convicted of theft, and 
that if the right of the prosécutor was infringed he 
could sue in the Civil Court for damages. 


Jackson, J.—Tue pttitioners before us 
caught fish in part of the river Bhagirutty, 
which is claimed by the prosecutor's employers 
as their izarah mebal. They alleged that 
they and other jelyas had been accustomed 
from time immemorial to catch fish in 
the same place, but the Deputy Magistrate 
being of opinion that the right of the fishery 
in that part of the riyer was proved by 
indisputable documentary evidence to be the 
property o$ the prosecutor’s employers, and 
also that the right of those employers to the 
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same had been upheld in a civil su% before 
the Moonsiff of Culna, considered th&s the 
accused were guilty of theft, nnd sentenced them 
to a fine of Rs. 10 each, or in default to # 
rigorous imprisonment for two weeks, and 
further ordered that Rs. 10 of the fine be 
paid to the prosecutor as compensation and 
that the value of the fish found with the 
accused be paid to him (prosecutor). 

Baboo Mohesh Chunder Chowdhry for the 
petitioners points out that the fish so caught 
cannot be said to have been taken out.of 
the possession of the prosecutor, and that ' 
consequently there was no theft. 

Mr, Sandel appeared forthe prosecutor and 
admitted that the conviction of theft could 
not be maintained, but he suggested that the 
act which the petitioners have done amounted 
to a different offence under the Indian Penal 
Code, and that we should enquire into that 
matter and order a different co:fviction to be 
substituted. There can be no doubt that the 
conviction of theft in this case was improper, 
If, as alleged by the Deputy Magistrate 
(and if seems highly improbable) that part of 
theriver Bhagirutty, which isalarge navigable 
river, has been found by the Civil Court to 
be the property of the prosecutor’s employers, 
they will be at liberty to sue for damages 
any person who infringes their right of 
property, The prisoners certainly could not 
be convicted of theft, and under the circum- 
stances we do not think it proper to enquire 
whether they could be tried for any other 
offence under the Penal Code. 

We therefore set aside the conviction by 
the Deputy Magistrate, and order that the fine, 
if realized, be restored to the petitioners. 


The 9th May 1873. 


Present: 


The Hon’ble F, A. Glover and Dwarkanath 
Mitter, Judges. 


Procedure — Reference— Magistrate of Second 
Class Act X of 1872 s. 46. 


Reference to the High Court under Section 
297 of the Code of Criminal Procedute 
by the Deputy Commissioner of Julpigori. 


@ 
dobil Dass 
VETSUS . š 


Chundra Deb and others. ; 


The High Court refused to interfere on a reference 
made to it by a Deputy Commissioner*in a cuse which 
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was sent t for heavier punishment to the Deputy Com- 

issiongy under s, 46, Code of Criminal Procedure, by 
g Magistrate of the second class; as the Court was of 
opinion that tle Deputy Commissioner, instead of refer- 
® ing the case, ought under that section to have tried the 
prisoners &imself, and convicted them of any offence 
which he thought was made out against them by the 
evidence, 


Glover, J.—THIs case has been referred 
to us under Section 297, Code of Criminal 
Procedure. , 

The accused was convicted by the Extra 
Assistant Commissioner of cheating under 

"Section 415, Penal Code, and sent up to the 
Magistrate under Section 46, Code of 
Criminal Procedure, for a heavier punish- 
ment than an officer exercising second class 
magisterial powers was able to inflict. 

The Deputy Commissioner considers that 
the accused ought to have been ¢onvictrd 
under Section 420 or Section, 405, Penal 
Code, and not under Section 415. 

It might possibly be that the evidence 
would have warranted a conviction under 
either of these Sections, but we cannot say 
that the prisoner was ‘wrongly convicted 
-under Section 415. He professed to have 
the power of increasing the quantity of 
precious metals confided to him, and induced 
the prosecutor to give him rupees and 
various silver ornaments on the promise of 
increasing their weight two-fold. In other 
words, he by deceiving the prosecutor (for 
almost directly after he got the valuables he 
appears to have decamped), fraudulently and 
dishonestly induced him to deliver property 
to him. ‘There can be no doubt about the 
dishonest intention, and therefore the 
prisoner’s act comes undoubtedly within the 
purview of Section 415. 

The punishment awardable under that 
Section extends to a year’s rigorous imprison- 
ment with fine, and as the fine can be made 
commensurate with the amount of property 
appropriated the punishment is by no means 
alight one. We do not think this is a case 
in which this Court need interfere. Indeed, 
we consider that the reference was not 
necessary, for if the Magistrate (who is in 
this case the Deputy Commissioner) thought 
thé Extra Assistant Compissioner’s proceed- 
ings faulty, he could under Section 46, Code 
of Criminal Precedure, bave reheard the 
case, examined witnesses, and then have 
passed such judgment sentence or order as 
"he deemed proper, and was according to law. 

So that if the Deputy Commissioner 
thought shat the evidence proved the accused 
to be guilty under Section 420 or Section 
405, he could’ have tried and punished the 
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offender under either of these Sections with- 
out a reference to this Court. A second 
class Magistrate, however, would have been 
competent to convict under Section 405. 

The papers are returned to the Deputy 
Commissioner. ° . 





® 
The 9th May 1878. 


e © 
. Present : 


The Hon’ble F. A. Glover and Dwarkanggp x 


Mitter, Judges. 


e 
High Court—Jury—Acquittal—_Act X of 1872 
s. 263. ; 


Reference to the Migh Court under 


Section 263 of the Code of Criminal. e 


Procedure by the Officiating Sessions 
Judge of Nuddea., 
The Queen 


VeETSUS s “> $ 


Sidham Sircar, Prisoner. 


The High Court acting under s. 263 of the Code 
of Criminal Procedure convicted thd@accused in this case 
on the facts notwithstanding the verdict of acquittal 
come to by the jury. 


Glover, J.—Tuırs case has been referred 
to us by the Sessions Judge under Sec- 
tion 2638, Criminal Procedure Code, in conse- 
quence of his disagreeing with the verdict 


of the jury. Notice was duly served on . 


the accused, and we have gone through the 
evidence on the record. 

No one has appeared for’ the accused 
Sidham. : 

By Section 263 we are to deal with this 
case as with an appeal, and have power 
to convict on the facts notwithstanding the 
verdict of acquittal come to by the jury. 

Now the facts against the a@cused are that 
he made a full admission of his guilt (burn- 
ing down two of the Factory wheel-houses) 
to the witness Mcwonald. He afterwards 
repeated his confesgien in a formal manner 
to the Magistrate of Kooshtea, and again on 
being committed said that that admission 
was true. There is not the slightest ground 
for distrusting the evidence of Mr. McDonald, 
and the official attéstation of the Magistrate 
proves that the conéession was made to him 
voluntarily, and was duly and faithfully 
recorded. à ` 

There was some corroboration of the 
accused's confession in the eyidence of 
Modhoo Sirdar, 


b 
a 


* 
e 
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Under ordinary cicumstances, we should 
be chary of exercising the powers given by 
Section 263, and should not interfere with 
the verdict of a jury unless fully satisfied 
that it had caused a failure of justice. Tn 
this cases however, we think that it has caused 
that failure, and that the evidence fully 
warranted the convietion of the accused. 
~ The accused’s statement before the Sessions 
fimt he had named witnesses before the 
committing officer is shown to be false. It 
Segicar from the record that at the time of 
his committal, he declined to summon any 
witness, ®@ 

Under Section 436 of the Pensl Code, we 
ecanvict the accused of committing mischief 
by fire, and sentence him to rigorous impri- 


squment for (2) two years. 


" ‘The 29th May 1873. 


© Present: 


Tae Hon'ble L. S. Jackson and Dwarkanath 
Mitter, Judges. : 


l Summary Trial—Theft—Act X of 1872 s. 222, 


Reference to th? High Court under Section 


296 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttack. 


The Queen 


Versus 


Abheen Parrida and others, Petitioners. 


In a case tried under the summary procedure 
authorized by st 222 of the Code of Criminal Pro- 
cedure, it must clearly appear on the face of the convie- 
tion that the case was dealt with as one of those which 
come under the purview of thas Section. If the case be 
one of theft, it should appear what the value of the 
property alleged to have been stolen really was. 


Jackson, J.—THE proceedings in this 


' case have bebu referred by the Sessions 


Judge of-~Cuttack for revision, the accused 
persons haying made an appeal to his Court, 
but the case being one $n , which the penalty 
inflicted was not coguiza8le in nppeal. ‘Lhe 
petitioners were tried under the summary 
procedure authorized by Section 222 before 
the Deputy Magistrate of Kandraparah, 
Baboo Hura Chander Ghose, aud by him 


‘convicted of the offence of theft under Section 


379 of the Indian Penal Code. Jurisdiction 
to try cases ina summary way is couferred 
upon the Magistrate qf the District, and 
upou such Magistrate of the first class as the 
local Government think fit to invest with 
such powers in respect of offices described 
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in Section 222, and it must clearly appear on 
the face of the conviction that the case wag 
dealt with as one of those which come 
within the purview of that Section. 
jurisdiction is conferred in respect *of theft 
under Section 397 of the Indian Penal Code, 
where the value of the property stolen does 
not exceed Rs. 50. The conviction in this 
case, which was drawn up fn the form 
prescribed by Section 327, does not say any 
such thing, nor does it any where appear what 
the value of the property alleged to have 
been stolen really was. Upon this ground, - 
we set aside the proceedings of the Deputy 
Magistrate 4s being without jurisdiction, and 
order that the fines, if levied, be returned to 
the petitioners. 

But in making this order, we think it our 
duty to point vut several most objectionable 
features in the proceedings of the Deputy 
Magistrate in this case. The accused 
persons were not charged with theft. The 
accusation made against them, as appears 
from the examination of the complainant 
taken on the back of the petition, was in 
these words “On Saturday last, Abheen 
“ Parrida and Bauchoo Parrida, accompanied 
“ by about 38 persons, forcibly uprooted and 
“carried off my mustard grown by me on 
“ one man and five goontas of land. I have 
“gota pottah for 1280. The defendants 
“who had formerly cultivated the land had 
“relinquished it to the zemindar, and I 
“ enme into possession under a pottah.’” 
Now this complaint most clearly indicated a 
state of things altogether distinct from a 
charge of theft. There was, it seems upon 
the very face of the statement, a dispute as 
to possession, and the right to cut certain 
crops. No doubt, if the accused in the 
assertion of their rights had resorted to force, 
or otherwise brought themselves within the 
terms of the Indian Penal Code, for instance, 
as being members of an unlawful assembly, 
or having used criminal force, they might 
have been dealt with for such specific 
offence. The step which the Deputy 
Magistrate took’on receiving this complaing 
was not to summon the parties, but to make 
an order “ Police to investigate and repowt 
within four days. The Code of Criminal 
Procedure empowers a Magistrate when he 
sees cause to distrust the truth of the com- 
plaint, to postpone the issuing of process for 
compelling the attendance of the person» 
complained against, and direct a previous 
enquiry or investigation to be madẹ into the 
truth of the complaint, either by means of 
auy officer subordinate to sugh Magistrato, 

5A 


+ 
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or of æ local Police officer, or in such other 
guode as he thinks fit for the purpose of 
ascertaining the truth or falsehood of the 
complaint, 

 Thefo is nothing here to indicate that the 
Magistrate distrusted the truth of the 
complaint, but rather that he resorted to the 
very objectionable, though not uncommon, 
expedient for arriving at a conclusion by 
referring the whole question in dispute to 
the Police. The Police, it seeme, made an 
enquiry, and as the Magistrate says chal- 
Janned the accused persons, by which he 
means sent these persons in custody before 
the Magistrate. With this proceeding end 
all traces of enquiry or investigation what- 
ever, for the Legislature has thought fit to 
direct by Section 227 that in such cases the 
Magistrate need not record the evidence of 
the witnesses nor the reasons for passing the 
judgment, nor draw up a formal charge, and 
accordingly we find half a dozen lines 
recorded on the 11th February in the decision 
of the Magistrate in the case. It was in 
these terms :—“ Plaintiff grew mustard for 
“1280 under a pottah from the zemindar of 
“the estate, and the evidence shows the 
“defendants coming in a body, took it by 
& force. ‘The Police challanned the prisoners. 
“ The evidence for plaintiff is concurrent and 
& quite satisfactory, and brought the charge 
“home to the defendants. The defendants 
“said that the crop was grown by them, the 
“land being they said in the occupancy of 
“their brother Karuny Parrida. The latter 
“was accordingly summoned and examined, 
“and his statement was that he was no 
“longer in possession having relinquished 
“the land by istafa; and this was 
corroborated by the zemindar’s gomastah, 
“who proved also that pottah hus been 
“ given to plaintiff for 1280, for which year 
“the gomastah said the plaintiff has grown 
“* crop—mustard. I find the defendants guilty 
“of theft.” Thestatement of the defendants’ 
case, as given here, is contradictory, on the 
face of it, of the account given by plaintiff 
in his first complaint. The real fact appears 
to be that defendants hag been in occupation 
‘of the land, as is borne gut by the plaintiff's 
own statement before the Magistrate, where 
he says :-—“ Thadefendants who had formerly 
“ cultivated the land had relinquished it to 
“ the zemindar.” Cases of this sort are of 
most. frequent occurrence, and every 
Magistrate of experience and intelligence 
well knqws that when we find members of a 
joint family in occupation of land, the pottah 
being in the name of one of them, and the 


zemindar relying upon, an alleged istafa by 
him, and the other ‘members of the family 
relying upon their possession, there is ground 
for hesitation. i 

The party in whose name the pottah had 
been granted, if he has really given*an istafa, 
could not do so to the prejudice of the rights 
of his co-sharers. It*is very difficult to 
suppose that the members of the famil 
would unite in*giving up voluntarily lart 
which have been in -their occupation, and 
immediately afterwards resort to violencedert 
the purpose of maintaining themselves in 
possession. The Magistrate do& not allege 
that the accused committed any particular 
violence, but merely that they took by force. 
It is clear there has bgen no decision of the 
real question as to whether*the accused, who. 
were admittedly occupiers of the land, had, 
as alleged by the complainant, really 


relinquished it or no, and it also is clear that» 


if the accused were the occupiers of the land, 
the relinquishment of it by gne of them 
would not justify the zemindar in ousting 


the others or giving a pottah to a third party. | 


Under these circumstances, to convict the 
accused of theft and sentence them to pay 
each a fine of Rs. 50, aml in default of 
payment to rigorous imprisonment of two 
months, is manifestly unjust, and it is not 
unfair to say that such a decision is, unin- 
tentionally no doubt, playing into the hands 
of the zemindar. 

The Court in this case directed that the 


Deputy Magistrate should be called upon for - 


an explanation, but it has been found 
impossible to comply with the order, inasmuch 
as the Deputy Magistrate has, ‘since the date 
of his decision, retired on a pension. 

© 


The 9th June 1878, 


. Present: n 
The Hon’ble W. Markby and E. G. 
Birch, Judges. 


Breach of the Peace+—fecognizance— Witnesses— 
Notice—Ac?X of 1872 s. 491. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Gya. 


The Queen 
VETSUS 
Isreepershad Singh, Petitioner, 
Although a Magistrate may summon a person on 
credible informatiox to show cause why he should not be 


' . get aside. 
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bound over to keep the pgace, he cannot, under s. 491 
Cade of Criminal Procedure, bind over such person to 
keep the peace until he has adjudicated on evidence 
produced before him by the person accused. The notice 
to the accused should give him sufficient time to come 
in to produce Ifis evidence. 


Markby, J—Tux, Magistrate has upon a 
previous reference 
been ,told that persons 
i summoned to show 

ause why they should not be bound over to 
keeP the peace have a right to have their 
witnesses examined. And in the case of 
this same Isreepershad Singh, on a reference 
in November last,* the Court, in setting 
aside the Magistrate’s proceedings, directed 
him, if he still thoug#t that security should 


Reference—Bechook 
h’s case. ‘ 


® betaken, to give the accused full opportunity 


of showing cause why he should not be 
bound over to’keep the peace. 


The Mnagisfrate has disregarded these 
instructions, and has by so doing rendered 
another reference to this Court necessary. 


The view of the law taken by the Sessions 
Judge is correctgand in accordance with the 
opinion expressed by the Court on the pre- 
vious references. 


The new Code, Section 491, prescribes that 
the Magistrate cannot bind over a person to 
. keep the peace until he has adjudicated on 
evidence before him. He may summon on 
‘credible information a person to show cause 
why he should not be bound over, but he must 
adjudicate upon evidence before he can, pass 
the order to bind over. It is clear that the 
inténtion of the Legislature was that the 
person accused should Rave an opportunity 
of adducing evidence to exculpate himself ; 
eandit has always been the practice to allow 
such evidence tg be adduced. 


This being so, we cannot consider a notice 
served on the 26th on the defendant, who 
resided at a considerabl® distance, to appear 
aud show cause on the 30th, gave him an 
opportunity to produce his evidence ; and on 
this ground the Magistrate’s order binding 
Isreepershad over’to keep the peace must be 
The Magistrate must hear the 

evidence Isreepershad has to offer and ad- 

judicate thereon: he wil? then pass such 
, order, as to him may appear proper, 
e 


* 18 W. Rọ Crim, 61° 


The 9th June 1873. s 


. Present: 


The Hon'ble F. A. Glover, Dwarkanath 
Mitter, and C. Pontifex, Judges. 


Accomplice — Confession — Commitment — Dis- 
charge—Jury— Oath—Act X of 1872 s. 13. 


The Queen 
e VETSUS 


Ramsodoy Chuckerbutty, Prisoner. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Hooghly, on a 
charge of murder. 


Baboos Hem Chunder Banerjee and Umbica 
Churn Bose for the Prisoner. 


The Court (Mitter and Pontfex, JJ.,—Glover, J., 
dissenting) refused to convict in this case on the uncorro- 
borated testimony of an accomplice who had previously 
been convicted of the same offence on her own con- 
fession, i 

Per Glover, J.--In a case triable by the Sessions Court 
a Magistrate has power to commit the accused to the 
Sessions after he has once discharged him. 

Quere.—If the jury in a Sessions trial are not sworn, 
is the omission one which could be covered by s. 13 of 
the Oaths Act X of 1873? 


Glover, J.—Tauis case has been referred 
to us for confirmation of the sentence of 
death passed on the prisoner by the Sessions 
Judge. 

The prisoner has appealed, and we have 
heard Counsel on his behalf. 

His grounds of appeal are :— 

(1). That the Magistrate having once 
discharged him, had no power to commit him 
to the Sessions Court afterwards. 

(2). That the jury not having been 
sworn, their verdict was illegal ; and 

(3). That the uncorroborated testimony 
of an accomplice, such as Mussamut Ramonee 
was, was not sufficient for conviction ; and, 
generally, that the evidence for the 
prosecution was doubtful and unsatisfactory, 
whilst the defence of alibi had been fully 
made out. ? 

The first objectign seems to me wholly 
untenable. No authority has been quoted in 
support of the contention, and if a Magistrate 
can take fresh proceedings against an accused 
and convict him after a discharge under 
Section 195 Code of Criminal Procedure, 
Exp. IT, there is no conceivable reason. why. 
that Magistrate should not, under similar 
circumstances, commit him to the Sessions 
Court when the offence was triable by such 
Court, E l 
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With regard to the jury,—in the first place 
dhereis nothing to show that the jury were 
not sworn. ‘There has beén no affidavit to 
that effect filed, and we ought to presume that 
the trifh was properly conducted, but were it 
otherwise, Section 13 of the Oaths Act 
(Act X of 1872) would, I presume, cover all 
negligence in this particular and make the 
verdict a lefal one, 

In this particular case, the question is really 
of no importance, as, under Section 288 Code 
of Criminal Procedure, we are bound to go 
into the whole evidence and see whether the 
accused has been properly convicted. 

I doubt whether the witness Ramonee 
can be properly styled an accomplice in the 
sense of Section 133 of the Evidence Act. I 
understand an accomplice witness to be one 
who is either being jointly tried for the same 
offence and makes admissions which may be 
{aken as evidence against a co-prisoner, and 
which make the confessing accused pro hac 
vice a sort of witness, or one who has received 
a conditional pardon on the understanding that 
he is to tell all he knows and who may at any 
time be relegated to the dock if he fails in his 
undertaking. Now the witness Ramonee 
bad already been tried for this murder and 
bad been convicted, and her evidence is in a 
very different category from that of an 
‘approver, whose own escape depends on the 
entirety of his evidence, and, it may be, ou 
the view which the Judge takes of it. 

-I should be inclined to think that the 
evidence of Ramonee may be taken as that 
of an ordinary witness. 

Of course it is not legally necessary that 
the evidence of an accomplice should be 
corroborated before a conviction can be had 
on it, but it is the usual, and undoubtedly 
the safest, course to insist on corroboration. 
In this case I am bound to say that I can 
find no corroboration of Ramonee’s evidence. 
. But if she may be considered in the light 
of an ordinary witness, I can see no reason 
why her evidence against Ramsodoy Chucker- 
butty should be discredited. I do not 
forget the fact that, in her former statement 
when she was herself aqeused of the murder, 
‘she gave a differant account of the way in 
which the actual murder was committed 
from what she,does now ; but although sher 
evidence given in this case bears more 
heavily on the prisoner Ramsodoy than 
did ber previous unsworn statement, they 
both make him a principal in the first degree 
and equally with herself guilty of killing the 
woman Bechee. 
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Ramonee’s accusing Ramsodoy falsely. The 
man washer paramour and friend, and she was, 
and, so far as we are informed, is on the best 
of terms with him. Some one must have 
aided in the killing of Bechee, for the 
medical evidence pr¢ves beyond a doubt that 
a woman acting .by herself could not have 
inflicted the wounds found on Bechee’s body, 
and have at the same time prevented her 
giving an algrm to people sleeping witha 
few feet of the cook and dhenki house in 


which the murder is said to have tallen plese. o 


The woman Ramonee’s account of the matier 
is reasonable, Ramsodoy is sown to have 
had an intrigue with her, and to have been 
in the habit of coming to visit her at „tho 
house. No one else ig likely to have come 
there in the middle of thé night, and no gne 
else could have had any object in getting rid 
of the woman Bechee. Had the murderer 
been a stranger, it can hardly be supposed 
that Ramonee would. not gat once have 
denounced him when she raised the alarm. 
Instead of that, she maintained a guarded 
silence on being questioned, which showed 
pretty clearly that the man was known to 
her. 

After much consideratio® I think that the 


jury came to a correct fiiding as to the guilt 


of Ramsodoy, and that we ought to confirm 
the sentence passed by the Sessions Judge. 

Mitter, J—I am of opinion that the 
conviction ought not to be supported. 

The only witness for the prosecution whose ° 
testimony goes to criminate the prisoner is. 
the woman Ramonee Shekranee. This 
witness, however, was, upon her own showing, 
an accomplice in the crime ; and as there is 
nothing whatever on the record to corroborate 
the evidence givan by her against the. 
prisoner, I feel myself bound to say that it 
would not be safe to uphold the conviction, 
solely and exclusively on the strength of 
that evidence, although I am fully’ aware 
that, according to the law as if stands at 
present, a conviction is not illegal merely 
because it is basgadgupon the uncorroborated 
testimony of an a@eomplice, 

Moreover, the wituess has given so many 
different versions of the occurrence in ques- 
tion that I feel little hesitation in rejecting 
her evidence as utterly unworthy of credit. | 
Her first statement, which wus made on the 
night of the murder, was to the effect thas 
some person unknown to her had killed the 
deceased. Next day, when the head’ 
constable came to the spot to hold a local 
investigation, she produced the file with 


There is-no reason that I can see for; which the murder is alleged to have heen 


+ 
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committed, and stated that she herself had 


done the deed; and it was not till two days 
afterwards that she implicated the prisoner. 
Then agaih, in her deposition before the 


committing officer; ‘she, tried to ‘make out 


that allthe blows inflicted on the deceased 
had been struck .byẹ the prisoner, whereas, 


before the Sessions Judge, she stated that 
she also had taken an active part in the 
Looking at these contradictory 


murder. 

temerts, and bearing in mind that the 
witness is, uponeher own showing, a woman 
of loose mownl character as well as an accom- 


plice, I feel myself bound to set aside this 
' conviction, and I would therefore direct the 


immediate release of the prisoner. 


. Pontifex, J—L thinkit would be unsafe 


to uphold this conviction. 


The only evidence against the prisoner is 
‘the woman Ramonee Shekranee, who is none 


the less an acc8mplice because she has already 
been convicted on her own confession. 


Under the circumstances, therefore, I do 
‘not think it would be right to convict on the 
uncorroborated evidence of such an accom- 


plice. © 


Accordingly I c8neur with Mr. Justice 
Mitter ia setting aside the conviction and 


directing the discharge of the prisoner. 





The 12th May 1873. 


Present: 


The Hon'ble L. S. Jackson and Dwarkanath 


Mitter, Judges. 


e High Court—Punishment—Dacoity—Act X of 
` 1872 s. 280—Act XLV of 1860 s. 397. 
@ 


‘Committed by the Magistrate, and tried by 
the Sessiqns Judge of Midnapore, on a 


charge of dacoity,. %. 
>> 
The Queen 


.. VETSUS 


Goojree Panday and angther, Appellants. 


* Béboo Juggadanund Mookerjee for the 
~ = Prosecution. 


Case in which the High Court, under s. 280 of the 
Code of Criminal Procedure, having reference to the 
è 
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facts of the case and looking to s. 397 of the Penal Code, 
enhanced the punishment passed by the Session Judge 
on a prisoner who was convicted of dacoity. 


Jackson, J—THE prisoners in th$s case, 
named Goojree Panday and Jadu Sein, were 
convicted by the Court of Sessions at 
Midnapore of dacoity, and were sentenced, 
Goojrée Panday to rigorous imprisonment 
for three years, and Jadu Sein to similar 
imprisonment for six mouths. 

Upon the hearing of the appeal, the Junior 
Government pleader appeared and applied 
to us to°exercise the powers vested in the 
Court of Appeal by Section 280 of the Code 
of Criminal Procedure by enhancing the 
punishment which has been awarded against 
the prisoners, He represented that, consider- 
ing the gravity of the offence and the 
circumstances under which it was committed, 
and the place, and also the class of persons to 
which the “complainant belonged—being a 
traveller to the shrine of Juggurnath—and 
the necessity of protecting such persons, 
the Court ought to see that adequate sentence 
is passed. This Court is empowered both 
as a Court of Appeal and also as a Court of 
Revision to enquire into the sufficiency of 
sentences passed by the inferior Courts. 
One contingency in which that power may 
be exercised is when the Judge recognizing 
the heinous nature of the offence committed, 
yet considers that there are circumstances 
which go to mitigate punishment, or make 
the prisoner an object of leniency. In such 
a case, no doubt, the High Court may enquire 
into those circumstances, and, although it is 
generally reluctant to do so, may take a 
different view of the discretion which ought 
to have been exercised, and may enhance the 
punishment ; but there is another view of the 
case in which the duty of the: High Court 
will arise, and that is where no circumstances 
of mitigation have been set forth, and where, 
without any sufficient reason, the Court con- 
victing the prisoner has awarded a punish- 
ment which is in ordinary cases quite 
inadequate in respect of the offence committed, 
I think it is the duty of the High Court in 
such s case—a duty which the Legislature hae 
in Sections 280 an& 297 specially imposed 
upon us—to take care that he inferior Crimi- 
nal Courts do not, By the infliction of lenient 
punishments, give as if were encouragement 
to the commission of serious offences. JNow 
the offence of which the prisoners in this 
case were convicted is one which, under 
Section 895 of the Indian Penal Code, makes 
them liable to transportation .for life, or 


rigorous imprisonment which may extend 
x è 
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4o tan years; and Section 397 provides :— 
“If, at the time of committing dacoity, the 
“offender uses any deadly weapon, or causes 
“ grievops burt to any person, or attempts to 
é cause death or grievous hurt to any person, 
the imprisonment with which such offender 
‘shall be punished shall not be less than 
“seven yeas,” Now I find in the evidence 
of the prosecutor in this case, and that 
evidence is not disbelieved by the Judge, the 
statement “a woman who was travelling 
& with us had her foot hurt when the dacoits 
‘twere pulling off her anklet. A bannia 
‘who was with us and a garreewan were 
“ struck on the head, and hurt, and another 
“ cartman was struck on the foot, and a third 
“‘earter bad his leg broken,” which amounts 
to grievous hurt; andif the Court below had 
considered, as it might have done, all these 
circumstances, then under Section 897 a less 
sentence than seven years’ rigorous imprison- 
ment could not be passed. Looking further 
into the case, the matter appears to have 
been a planned and preconcerted robbery 
on the part of the prisoners. The prosecu- 
tor being one of a party of persons travelling 
to the shrine of Pooree halted one afternoon 
for refreshment in a village place. The 
prisoners contrived to have access to them 
and to get into their confidence in some 
degree, and doubtlessly observed where they 
kept their money, and afterwards attacked 
them when they had gone a short distance 
in their journey, at the dead of uight, with 
a number of malefacters sufficient to over- 
come all resistance. I think this is a case 
in ‘which the sentence of three years’ rigor- 
ous imprisonment passed by the Sessions 
Judge on the principal accused is wholly 
inadequate, and that, under the circumstances 
of the case, a punishment less than seven 
years ought not to have been passed on him. 
The sentence is enhanced accordingly. 


In respect of Jadu Sein, the younger, 


member, he is considered both by the Magis- 
trate and the Sessions Judge to be a mere 
lad who was led into the erime by induce- 
ment and persuasion ; and although we may 
ehave a suspicion that*his criminality was 
something more than fhis, I do not think 
there are sufficient grounds for us to interfere 
with the exercise of the Judge’s discretion 
by directing that no severer sentence should 
« be passed on this prisoner. In his case, 
therefore, the sentence will be affirmed as it 
atanda. , 
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The 27th May 1873, 


e 


Present: 


The Hon’ble L. S. J ackson and Dwarka- 
nath Mitter, Judges. 


High Court—Reference —Punishment, 
` m e 
Reference to the High Court uader Section 


296 of the Code of Criminal Procedure 
by the Magistrate of Purneah. : 


The Queen : 


VETSUS e 
( (] 


Hurnath Sing, Constable. 


In a case in which the Magigprate referred the proceed- 
ings to the High Court with a recommendation that they 
should be set aside because the sentence was inadequate, it 
was held that it is not merely because circumstances occur 
to the Magistrate which would render necessary a more | 
severe sentence or a different charge that the High Court | 
should interfere. There must be matter on the record 
of the case showing that the charge has been improperly 
framed, or that the sentence passed’is clearly inadequate 
to the offence. 


Jackson, J.—THE Magistrate of Purneah 
refers the case under Section 296 of the Coda 
of Criminal Procedure with the recommend-* 


| ation that the proceedings of the Deputy 


Magistrate be set aside on the ground that, 
the conviction is*unsound and the sentence 
inadequate. ‘The agcused was prosecuted in 
the Court of the" deputy Magistrate by the 
Inspector of Police, under orders from the 
District Superintendent, upon a charge framed _ 
under Section 223 of the Indian Penal Code , 
for negligently suffering a prisoner „then 
under trial to escape. The Deputy Magis- - 
trate came to the gonclusion that the prisoner 
who escaped got away through the negli- 
gence of the defendant; but in consideration. 
of the defendant’s® previous good character, 
and that this was his first offence during a 
service of upwards of eight years, he passed 
a sentence of two months’ simple imprison- 
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ment. The Magistrate upon this observes 
that the constable “either knowingly aided 
“the prisoner to escape, or disobeyed my 
‘orders, Had he been inside the jail outer- 


. © wall, where he ought to have been, it was 
“a physical impossibility for the prisoner to. 


& have wrenched off the bars and doors, as 
“he did, without the knowledge and con- 
“‘nivance of the guard. 

L] 


_ * Ithink the constable ought to have been 
@égicd Sither under Section 29 of Act V of 
“1861 or Section 222 of the Penal Code, for 
“either of ® which 
“ punished with rigorous imprisonment.” 


The Magistrate appears to me to miscon- 
ceive the duty of the High Court on a 
reference of this description. It is not merely 
because cirumstances occur to the Magistrate 
of the district ‘which would render necessary 
ʻa More severe sentence, or a different charge, 
that the High Court should interfere. ‘There 
must be matter on the record of the case 
showing that the charge has been improperly 


-framed, or that the sentence passed is clearly 


inadequate to the offence, As to the charge 
in this case, it wgs preferred by the Inspector 
under written orders from the District 
Superintendent, of Police, who must be 
supposed to have acted under instructions of 
the Magistrate himself; and we are not 
inclined to order a different charge to be 
prepared because the -Magistrate now takes 


_@ graver view of the case. 


Then as to the circumstances of aggrava- 
tion, it is stated generally by the Inspector of 
Bolice that the Magistrate’s orders are that 
the constable on guard should remain inside 
the lock-up from 6 vem. to 6 aa. the 
following morning, but the head constable, 


e under whose immediate orders the defendant 


was serving, does not show that any such 
instructions were communicated to the 
defendant. He states :—‘‘I placed the defendant 
“on duty igside the lock-up on the night of 
“the lst instant,” but he Woes not state where 
the defendant was on ti discovery of the 
prisoner’s escape, or that there was any special 
negligence on the part of the prisoner, that 
is, any contravention of express orders. As 
to ‘the Magistrate’s suggestion that the 
prisoner’s escape had been connived at by the 
defendant, there is no e@idence whatever. 
Under these circumstances it appears to me 


“ that this Coprt is not called upon to interfere. 
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The 4th June 18738. * ` 


e 
Present: 
The Hon’ble F. B. Kemp and J. B, Phear, 
Judges. ° 


High Court — Jurisdiction — Suspension of 
Proceedings — Record —Bail— Warrant— Act 
X of 1872 ss, 64 & 297. ° 


(Criminal Jurisdiction.) 
Abdool Kadir Khan, Petitioner, 


i . VETSUS 
The Magistrate of Purneah, Opposite Party. 


Mr. Munmohun Ghose and ‘Baboo Boodh 
Sein Singh for the Petitioner. . 


The Legal Remembrancer for the Opposite 
Party. 


The High Court has jurisdiction, having regard to 
ss. 297 and G4 of the Code of Criminal Procedure, to take 
cognizance of and revise the proceedings of a Magistrate 
while they are in an interlocutory state of pending 
investigation, and may suspend such proceedings with- 
out having the record before it; it may also in such a 
ease order bail to be taken from the person accused. 

A prisoner arrested under a warrant should be 
brought promptly before a Magistrate, who has then no 
authority to further detain him in custody or to remand 
him to prison without some reason made manifest to him, 
either in the shape of sworn testimony given before 
him, or in some other form which can be put upon the 
record, and which is sufficient to justify him in sending 
the prisoner to prison. 


' Phear, J.—Turexs rules, which were 
issued by this Court on the 12th, 19th, and 
28th of last month, respectively, in the matter 
of one Abdool Kadir Khan, have come 
before us to be adjudicated upon and disposed 
of, Before, however, I state the exigency of 
those rules, I will mention a few preliminary 
facts. In 1870 and 1871, or during a portion 
of those years, Abdool Kadir Khan was 
officiating head clerk of the Purneah 
Collectorate in the place of one Roodro 
Chunder Mullick. Roodro Chunder Mullick 
appears to have resumed his duties some- 
where towards dhe end of the year, and, 
shortly afterwards, preferred three charges of 
embezzlément and two of forgery agains 
Adbool Kadir Khaw. These charges were 
enquired into by Mr. Weekes, who was at that 
time the Joint Magistrate €f Purneah, and 
dismissed by him. This occurred in 
November 1871. Subsequently, however, the . 
Sessions Judge took up the matter? and 
directed the Magistrate to commit Abdool 
Kadir Khar for trial upon these ‘charges, 
and pursuant to'this direction of the Judge 
Mr. Wycerywhothen hadsuccerdéd Mr. Weekes 
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as Joiht Magistrate, issued a warrant of 
arres?; and Abdool Kadir was arrested 
under that warrant, I think in October 1872, 
and was committed for trial He was tried 
at the Sessions Court and convicted on the 
13th of January 1873. He was then 
sentenced by the Judge to ten years’ 
rigorous imprisonment and to pay a fine of 
Rs. 1,000, or in default of payment to 
suffer rigorous imprisonment for a further 
period of two years. After Abdool Kadir 
Khan had been committed for trial by 


°” Mr. Wyer, Mr. Kemble, who was, then and 


still is officiating Magistrate and Collector of 
Purneah, wrote a letter on the 80th of 


. December from himself as Collector to him- 


self as Magistrate. The letter runs in these 
terms’: —-“ To the Magistrate of Purneah; Sir, 
“ I have the honor to forward to you here- 
“with in charge of my head clerk, Baboo 
“ Sreenath Banerjea, the following papers 
‘connected with the late embezzlement by 
“t Syed Abdool Kadir Khan at present in 
* custody in the Purneah jail, and who will 
“ be now charged with further embezzlement. 
“I shall be obliged if you will issue warrants 
“for his arrest in case he should not be 
“convicted on-the charges on which he is to 
“ be tried on the 6th proximo. 

“ The papers named above are— 

*‘Ist—An abstract marked A, drawn up 
“by Mr. Worgan, dated February 27th, 
“©1872, showing that Abdool Kadir, between 
& September 1870 and May 1871, cashed 
“certain bills as subdivisional contingent 
“and income-tax bills for larger sums than 
“were billed for by the subdivisional 
“officers, and remitted to those officers the 
“ smaller amount only. This charge will be 
“ proved by the bills cashed, the copies of 
“the original bills from Kishengunge, and 
“the copy bill-book. from Arrariah, and by 
“the covering letters and the cheque register, 
“all of which are sent. These papers will 
* show that fraud has been committed, and 
“my head clerk is instructed to prosecute 
“ Abdool Kadir, who cashed these bills, 


“under Section 409 or other cognate 
bis Sections. ° ‘ 
« 3rd.— With referegce to item 9 ‘in 


“ Mr. Worgan’s list, a charge of forgery will 
“ also be laid, as the original bill for Rs. 52-5-7 
“was not in this case destroyed, but was 
“altered to Rs. 76-5-7 by manifest erasures. 
“ Thłs charge will fall under Chapter XVIII 
“of the Penal Code. 

“4¢th*’—Any of my officers will be ready 
“at any time to attend your Court sto: prove 
“the documents now filed,”  . . 


We have been informed that the schedule 
or papers annexed to this letter contain ag 
many as twenty-four distinct items of charge. 
Mr. Kemble the Magistrate, having been in 
this way informed by Mr. Kemble the Collec- 
tor-of the fact of a criminal offencé having 
been committed by some one within his 
jurisdiction, tool? cognizdhce of it ; and having 
been further led, I suppose by the same means, 
to suspect that Abdool Kadir was the offender, 
he dealt with the matter as Magistrate under 
Section 142 of the present Procedure Ceat 
and then made over the casé for enquiry to 
Mr. Wyer, the Joint Magistrate, and the 
result was that Mr. Wyer committed Abdool 
Kadir for trial on three out of the twenty-feur 
charges mentioned or seferred to in the letter. 


I feel myself obliged to s#y in passing that eè 


this really seems to me a very pitiful effort 
at disguising the fact that Mr. Kemble was 
in this matter the real prosecutor in his: 
capacity of Collector, the eprosecutor of 
Abdool Kadir Khan upon fhe charges 
contained in the letter of the 30th of Decem- 
ber; andit would have been much more. 
straightforward, to say the least of it, if he 
had frankly avowed himself prosecutor and 
laid a complaint before the Joint Magistrate 
in the usual manner. Abdool Kadir was 
tried upon these chargés, and convicted by 
the Sessions Court on the llth of March 
1873, and was further sentenced, in addition 
to the sentence I have before mentioned, to a 
term of seven years’ rigorous imprisonment. ` 
Against the convictions and sentences of the ` 
80th of January and lith -of March 
respectively, the prisoner appealed to .this 
Court, and was acquitted in the one case on 
the 25th of April, and in the other case on 
the 26th of the same month, An order for 
his immediate discharge from custody, so far 
as imprisonment under these convictions 
aud sentences was concerned, was at once 
sent down to Mr. Kemble, thé Magistrate of 
Purneah, who appears to have received the 
order in the afternoon of the e28th April. 
The Magistrate did not, however, promptly 
release the prisonef’ Before taking any step 
towards doing so, on the 28th, in his capacity 
of Collector he sent a letter to Mr. Wyer, 
the Joint Magistrate, which runs thus:—“ Sir, 
“as I hear that Abdool Kadir has been . 
“released by the High Court from the 
“ sentence recentlY imposed on him by the 
“ Sessions Court, I have the honor to request , 
* that you will go en with the other charges ` 
“noticed in my letter No. 1933, dated 30th 
“December 1872, to the address of the 
“ Magistrate,” I have the honor to be,” &c. 


+ 


* “Wader for his release from jail. 
also at the samdé moment turned round to the, 
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Upon this letter is endorsed by Mr. Wyer, 
“a warrant will at once issue against 
“ Abdool Kadir Khan under Section 409, and 
“be givey to the Court Inspector to be 
“served.” It also-appears that, on the same 
day, Mr. Wyer issued a formal warrant 
according to the terms of this endorsement. 
This having been done, Abdool Kadir Khan 
was brought up from the jail before 

r. Kemble as Magistrate, and then told of 
his ‘nequittal by the High Court and of the 
Mr. Kemble 


Court Insfector who was present, I need 
hardly say not by accident, and said to him:— 
‘Has Mr, Wyer given you a warrant.” The 
auswer was in the affrmative. Mr. Kemble 
. then said :—“ Take him back to jail;” and 
` back to jail Abdool Kadir was taken. 
No warrdnt of commitment to jail or written 
* order of remand was made out, nor was the 
prisoner taken before the Magistrate who 
had issued the warrant of arrest according 
to the exigency of the warrant. This is 
on the 28th. On the 29th the Court 
Inspector becoming, probably not without 
good reason, a little anxious that a written 
warrant of cOmmitment should be made 
out, endorsed upon the original warrant of 
arrest this memorandum:—* Sir, yesterday at 
“G P.M, prisoner Syed Abdool Kadir was 
“released by order of the High Court, 
“ Calcutta. At the moment he was under 
“this warrant arrested, aud by order of the 
“ Magistrate of this District, sent to hajut. 
s But owing to the lateness of the hour, the 
“purwannah for hajut was not sent. By 
“this report, therefore, I beg to solicit that 
“an order may be passed by the huzoor for 
“giving a purwannale for hajut regarding 
“the said defendant.” Mr. Wyer endorsed 
under this the same day:—“That a 
“ purwannah for hajut be given, and that the 
“record in the matter of Abdool Kadir, 
“made over by the Magigtrate, be, by a 
“ proceediyg, sent for from the Sessions 
& Judge;” there is& further endorsement 
to the pete a prodé&ding had been sent. 
This, I understand, fs the endorsement which 
constituted the written order of commitment, 
On the Ist of May, the Joint Magistrate 
issued a further order in this matter, It 
seoms that on that date, Mr. Kemble wrote to 
Mr. Wyer in these term :—“ With reference 
to the case of Abdool Kadir Khan now 
& pending before you,g@ have the honor to 
‘“ request a postponement for one week 
“until I receive the judgment of the High 
& Court in the cases previeusly decided.” 


It does not appear that the prisoner was at 
this time brought before Mr. Wyer, owindeed 
that he was taken from prison before any 
Magistrate after the verbal commitment ofe 
Mr. Kemble on the 28th of April+tintil the 
8th May, a date to which I shall presently 
come. Mr. Wyer endorsed upon this appli- 
cation for adjournment made by Mr. Kemble, 
“The case will be postponed’ to the 8th,” 
and on the same day he made out a formal 
order oferemand until the 8th of May. It 
must be remembered that, up to this time, no 
eviden¢ée whatever had been taken, and we: 
have not been made aware that there were 
any reasonable grounds, or any ground what- 
ever, for a remand other than the letter of 
Mr. Kemble written to Mr. Wyer which I 
have jast now read ; and I suppose that the 
sole reason, the only ground upon which the 
Joint Magistrate detained the prisoner in 
hajut, wag the ground afforded by such 
suspicion as was lurking in his mind in 
consequence of the original letter sent by 
Mr. Kemble to him on the 28th of April, 
strengthened if it is possible to conceive 
it to be strengthened by this letter of 
Mr. Kemble written to him on the lst of May 
asking for an adjournment. It is perhaps 
not to be wondered at that, in this state of 
things, the prisoner desired to see the warrant 
of arrest in order to ascertain, if possible, the 
offence with which he was charged, and the 
matter for which he was held in custody. 
He accordingly petitioned Mr. Wyer for a 
copy of the warrant of arrest; this applica- 
tion was refused. He then petitioned 
Mr. Wyer to let him have a copy of the order of . 
refusal ; this application also was refused. 
He then made an application to be admitted 
to bail, not altogether an unreasonable one 
considering that several days had already 
passed, and, yet from the first, no evidence 
whatever had been taken, and indeed no 
specific accusation or charge made against 
him. This application was again refused. 
Abdool Kadir then applied to this Court by 
petition upon the foundation of the material 
facts which I have just been relating, set 
forth in an affidayit, and upon this petition 
and affidavit the rule of the 12th of May 
issued, which in substance directed that the 
record and processes and papers in the case 
should be sent up to this Court; that the 
proceedings in the matter should be stayed 
in the Magistrates Court until further order 
of this Court ; and that, in the meanwhile, the 
prisoner should be released upen certain 
security (which was specified in the rule), for 
his appearance in the Magistrate’s Court 
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when ‘called upon. This rule, I believe, 
renche@ Mr. Kemble on the 14th of May. 
The Magistrate acted upon this rule so far 
*as to admit the prisoner to bail upon recog- 
nizances Conditioned for his appearance every 
day in the cutcherry. At the same time the 
Magistrate wrote a letter to the District 
Superintendent of Police in these words :— 
« Sir, Abdool Kadir has just been released by 
* orders of the High Court on bail of Rs, 500 
“only. I think it extremely probable that 
“he will try to eseape and forfeit his bail. 
‘et I therefore request that you will ihstruct 
“the Police to watch his movements, and to 
“report to me if he should be discovered 
“leaving Purneah. He is bound to present 
“himself to me every morning.” Upon 
entering into the recognizances conditioned 
in this manner, Abdool Kadir was released. 
The next day, the 15th, he presented himself 
at the eutcherry in obedience to the terms of 
the security bond, and Mr. Kemble, as I 
understand, then directed that he should be 
taken into custody by his nazir, The nazir 
accordingly arrested him, detained him in 
his personal custody all day, and finally 
Mr. Kemble ordered that he should be taken 
to the civil jail and confined there. He pro- 
fessed to do this of his own authority as 
Collector under the provisions of Regulation 
XVIII of 1817. 
taken, nor, I believe, was any evidence 
taken in the presence of the prisoner at any 
time during the period of his incarceration 
inthecivil jail, which continued for seven days. 
Not unnaturally the prisoner Abdool Kadir 
did not consider this behaviour of the Magis- 
trate towards him as amounting to a complete 
carrying into effect of the orders of this 
Court given in the rule of the 12th of May, 
which among other things, certainly directed 
that he should be released. So he presented 
a second petition, fortified by an affidavit, 
to this Court, and on the 19th of May a 
second rule was issued calling upon 
Mr. Kemble to show cause why he did not 
carry out the order of this Cgurt, which was 
involved in the rule of the 12th of May. 
Before this second rule reached Mr. Kemble, 
he had, it seems, been, informed by the 
Commissioner that theimprisonment of Abdool 
Kadir in the civilejail was altogether illegal, 
because the Regulation under which he pro- 
fessed to act had been repealed, and he was 
“instrueted by the Commissioner to lay a 
complaint in his own person against Abdool 
Kadir before the Magistrate, and to proceed 
in the regular way for the prosecution of 
that complaint, He, therefore, released the 


No evidence was then’ 


prisouer-from the civil jail on the evening 
of the 21st of May.: ‘On the 22nd he made 4 
complaint on oath before the Joint Magistrate 
Mr. Wyer, upon thé footing .of which 
Mr. Wyer issued a warrant of , arrest, and 
Abdool Kadir was the same day again Arrested 
upon the charges which were supposed to be 
embodied in this last-mentioned complaint of 
Mr. Kemble. Upon his arrest a remand 
order was made out, by which he was cont- 
mitted to hajut to appear again before” the 


Magistrate on the 80th of May, but “it et” ¢ 
not been shown to us that ‘there was any: 


evidence, and I believe! I may tåke it that. 
there was none, upon which this order of 
remand to prison was made out, The 
prisoner then preparedea third petition to 
this Court representing the facts which @ . 
have just mentioned by affidavit, and a third 
rule was issued to Mr. Kemble on ‘the 28th 
of May requiring him to send up the record ` 
of this second case as well as thefirst, and to 
release the prisoner upon bail,of himself 
Rs, 1,000, and two sureties of Rs. 500-each, 
In the meanwhile Mr. Kemble had made. a 
second deposition before Mr. Wyer, not in 
the presence of the prisoner, the purpose of 
which it is not easy to apprehend unless it 
was to make the original complaint, upor 
which the prisoner had been already arrested; 
namely, on the 22nd May, more clear and 
more complete than it was before. After- 
wards, again Mr. Kemble corrected both thesd 
depositions by what I may term a letter of 
appendix written to Mr. Wyer, and I believe 
that that letter has been placed upon thé 
record by Mr. Wyer., Thus it has come 
about that the three rules which E first 
mentioned have been issued by this Court to 
Mr. Kemble, and aré tow before us for adju- 
dication. 

I.will now return to the matter of the 
first rule. ‘The learned Legal Remembrancer 
objects that the rule was issued’ by. this Court 
without jurisdiction He has put his objec- 
tions very clearly in a detailed form, but I 
think I may group bém somewhat and say 
that they substantiaf} amount to: first, an 
objection that this Court lias no jurisdiction to 
revise the proceedings of a Magistrate while 
they are in an interlocutory state; second, that 
it has no jurisdiction to suspend such proceed- 
ings eitheratall, or at any rate withouthaving 
the record before it;“and, third, that it has no 
jurisdiction in such a case to order bail to be 
taken, because the Sessions Court has exclu: 
sive jurisdiction in that matter by virtue of 
Section 390 of the Criminal Procedure Code 53 
and also because in this particuliar casé 


e upon the words of Section 297 alone ; 
. when further we have regard to Section 64, 
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cireumstances justifying the release of the 
prisoner on bail did not exist, the offence 
with which he is charged being, according 
to his own ‘admission, a non-bailable offence, 
and the gonditions of Section 398 not being 
satisfied. Now it appears to me that Section 
297 of the Criminal Procedure Code 
furnishes an answer to all these objections. 
T'he first Clause of that Section is as follows:— 
tt Ifin any case either called for by itself or 
reporéed for orders, or which comes to its 
iowledge, itappears to the High Court 
“ that there has been a material error iu any 
“ judicial proceeding of any Court subordi- 
‘< nate to it, it shall pass such judgment, 
“ Sentence, or order thereon as it thinks fit.” 
If that Clause steod Pone, clear ‘ly it would 
“exhibit no limitation whatever in regard to 
the stage of the Judicial proceeding in which 


, power is given to the Court to call up and 


revise these proceedings. The learned Legal 
Remembranceér argues, however, that the 
remaining Clauses of that Section, inasmuch 
ns they are all directed to cases where there 


‘is a record, and where a final order, or an 


order which in some sense may be taken, as 
a final order kas been passed,, must be 
construed by implication to put a limitation of 
the kind which he contends for: upon the 
general words of the first Clause. It seems 
to me that we should be wrong in coming to 
a consiruction of this sort, even locking 
but 


which gives this Court the power, whenever 
it appears to it, that its order will promote 
the ends of Justice, and so on, to ‘ direct the 
“ transfer of any particular criminal case or 

“ appeal, or class of cases or appeals, from 

‘a Criminal Court subordinate to its 

“ authority, to any other such Criminal 
“ Court of equal or superior jurisdiction, or 
“ may order that any offence shall be enquired 
& into, or tried in any district or division of 
“a district, other than’ that in which the 
offence has been committed, or that it shall 
be tried before itself? when we have 
regard, I say, to these provisions of Section 64, 
it is quite clear, I think, that the Court 
must have power to take cognizance of and 
revise proceedings before a Magistrate while 
they are still in the interlocutory state of 
pending investigation; gy otherwise there 
would be no reason why the Legislature 
should’ in this way give the Court express 
power to remove a case from one tribunal to 
another for the purpose of carrying on or 
continuing the investigation of it. I believe 
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Remembrancer on this point is made now 
for the first time, and at auy rate thé Coust 
has since the date when this new Criminal 
Procedure Code came into force, been almost ° 
daily, I may say, acting upon the general 
power of revision which hitherto has been 
supposed to be conveyed by this first Clause, 
And if it has power by this, Clause, as it 
seems to me clear that it has, to call up to 
itself proceedings while they are in the 
condition“of the preliminary stage of investi- 
gation for the purpose of correction and-of 
giving proper directions for the conduct of ` 
the investigation, it must be incidental to 

that power ‘that the Court should be able to 

suspend the proceedings, for it would be a 
mauifest absurdity to my mind that the 
Court should be empowered by the Legisla- 
ture to call up the record and the pr oceed- 

ings in a case for the purpose of looking at 
them; revising them, correcting material 

error, and putting them upon a proper 
footing of investigation, but yet that the 
Court should have no power to stay the 

proceedings of the Subordinate Court which 

require to be set right. It is, no doubt! a 
very forcible objection on the part of the 

learned Legal Remembrancer that a step of 
this kind should not be taken by this Court 
Without inspection of the record; aud I 
readily concede this much to him, namely, 
that the Court ought not in any, except 
extreme, cases to interfere with the Magis- 
trate’s proceedings until it has the record 
before it. But I entirely deny that it has 
not the power to do so. If the Court were 
altogether unable to take such a step without 
having the record before it, the non-existence 
or non-production of a record would really 
effect a nullification of this Courts powers 
of revision in some cases which I could 
mention, and which by their nature would be 
cases in which it was most necessary that 
this power should be exercised. In this 
very case, which is now under our considera- 
tion, before the day when Sreenath Banerjea 
was examined. as a witness, there was 
nothing which could be called a record, and, 

ifthe Magistrate chose to allow that state of 
things to-go on and to keep. the prisoner in 
custody, without in fact taking any proceed- 
ing whatever, the wesult wéuld be that, while 
the unfortunate prisoner might be illegally 
detained in jail for mouths, there would be 
no material in the shape of a record to be 
put before the Court, upou which its actiou 
could be invoked. And yet obvidusly such 
acase as that would be one which would 


that the objection of the ‘learned Legal | more require the interventioxi ‘of this Court 
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for the *purpose of furthering the ends of 
jastice*than almost any other which could be 
instanced. In truth, the absence of any- 


*thing to record might afford the strongest 


possible ground for the interposition-of this 
Court. But it further seems to me that the 
words of Section 297 entirely dispose of this 
question, By them the Court is expressly 
empowered to pass such Judgment, senteuce, 
or order as it thisks fit iu any case called 
for by itself (¿.e„ where the recdtd is sent 
for) or which comes to its knowledge ; and 


’ this last must, I apprehend, be any,énse the 


facts of which are brought to thg knowledge 
of the Court in any sufficient manner, 
whether by the record or otherwise. Itis, 
however, I need hardly say a rule of the 
Court not to suspend proceedings, and not 
to issue final arders to a subordinate Court 
until it has the facts manifested to it in the 
most sure and certain shape, namely, the 
shape which the record itself affords, if 
possible ; and nothing is more common when 
the summary interposition of this Court is 
invoked, than for this Court, in the first 
ingtance, to say we can only at this stage 
send for the record, and when the record comes 
befare.us we shall see how the factsstand. But, 
as I remarked during the course of the 
argument, the present case seemed to us a 
very exceptional one. We had fucts before 


us positively sworn to, with regard to which | 


it was not likely that perjury would be 
committed; and if these facts were accurately 
stated, they were such as rendered it 
incumbent upon us at once without delay to 
afford the petitioner the relief which he 
asked. It turns out that these facts were 

erfectly accurate, and I will take the oppor- 
tunity here to say that the representation of 
facts which has been made to this Court on 
the three different occasions by Abdool Kadir 
Khan in his several petitions and in the affida- 
vits made on his behalf have proved in our 
judgment to be throughout most fair, most 
candid, and most accurate, and I think at any 
rate in the final disposal of, these rules he 
ought to have such benefit as he can properly 
derive from the truthfub attitude which he 
has taken up inthis mattez Ido not think it 
is necessary for me to add further reasons 
why, if we have tlie powes to bring up the8e 
proceedings, we must also have the power to 
„suspend action in the Court below pending 
our enquiry. 

We come to the third objection of the 
Legal Rmembrancer, to, the effect that 
the order directing the Magistrate to 
admit Abdool’Kadir to bail was made with- 


+ 


out jurisdiction. I find the answer to that 
objeetion in the same Clause of Section 297 
which I have already referred to. This 
Court is empowered by that Clause to pass 
such judgment, sentence, or order thereon as 
it thinks fit, and it nfust in any case at least 
be fit and proper that thig Court should give 
the Magistrate such directions as to his 
action as will lead him to do that which he 
ought to have done without the directions ‘of 
the Court. Now, unquestionably at she tim 
when the order to admit to bail was fat 
down by this Court, although itjs said the 
offence of which Abdool Kadir was accused 
was anon-bailable one, the Magistrate had 
power to remand the prisoner, and during the 
period of remand to a@mit him to bail. In 
fact, as matters were represented to us, and ïs 
they now stand unimpeached, it wag his duty 
under Section 389 to have admitted the 
prisoner to bail at the time when the prisoner ° 
applied to be admitted to bai® When it is 
said that the jurisdiction which is given*tio 
the Sessions Court by Section 390 in such a 
case as this to admit the prisoner to bail has - 
the effect of excluding the power of the 
High Court, it seems to mg that some mis- 
apprehension at any rate with regard to the 
two cases must exist. The case can only be 
brought before the Sessions Judge for bail 
upon the footing upon which it stood before 
the Magistrate, and although as it happened 
in this particular instance, the facts are such 
as rendered it the duty of the Magistrate to 
admit the prisoner to bail, and therefore such 
as would make it the duty also of the Sessions 
Judge on appeal to direct that he should be 
admitted to bail, yet, generally, the case before 
the Magistrate, as regards the question of 
bail, and the case in tis Court may materially 
differ. When the case has been brought up 
to this Court under the powers given by 
Section 297, and tle day for further investi- 
gation and enquiry in the Court below has 
thereby necessarily been postponed for a 
considerable period, pn additiona? element, a 
further ingredient, 4s been added to the case 
which would not have been ia it had it been 
taken in the ordinary course in the Sessions 
Court; for it must be, as it seems to me, 
a most important matter for consideration, in 
regard to the propriety of admitting the 
prisoner to bail that this Court has found it 
necessary to postpone the day of further 
enquiry, and thereby considerably enlarged 
the period of the *prisoner’s intermediate 
imprisonment if he is to be detained in pri- 
son in the meanwhile. This I ‘repeat is a 
most importait element to be considered 
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when the propriety *of, releasing upon bail is 
in question, and the addition of it may serve 
to turn the scale in the prisoner’s favor 
when thi? Court is called upon to determine 
what onder is fit and proper to be passed 
under Section 297. On the whole, then, it 
seems to me that the objections which the 
learned Legal Remembrancer made to the 
eple of the 12th of May fail him. T think 
that, the rule is good and valid, and that it 
was the duty of the Magistrate to comply 
with if. It ig virtually admitted on the 
facts thatehe did not comply with it, for he 
certainly did not release Abdool Kadir. It 
seems to me impossible to say that the 
admitting him to bail upon recognizances 
conditioned in the w&y in which the recogui- 
' gances in this case were conditioned is the 
same thing as releasing the prisoner, I 
_ understood the learned Legal Remembrancer 
in his argument of the day before yesterday 
to appeal to Section 391 as an excuse for the 
e$nduct ofthe Magistrate, and to urge that 
that Section did afford a ground for a possible 
misapprehension on Mr. Kemble’s part 
as to the intentions and orders of this Court 
involved in the direction to release on bail ; 
and this, I take itis pretty nearly as much 
as admitting that the Magistrate did not 
carry out the orders of the Court as they 
were Intended to be carried out. I do not 
think I need dwell upon the terms of 
‘Section 391, because it seems to me 
that, if any one reads that Section with 
an intelligent attention, he will see that the 
meaning of it is, not that a man when 
enlarged should be given a qualified or 
abridged liberty, but that it should be 
competent to the Court to make the recogni- 
zances extend to ensuring his attendance at 
more than one stated time or contingency, to 
meet the purposes for which it was necessary 
that he should be bound to attend the Court ; 
ns for instance, from day to day during the 
investigation or trial. *The learned Legal 
Remembréhcer also vegy forcibly put before 
us that there could bẹẹ no intention on the 
part of any suberdinate officer to disregard 
the orders of this Court, because he has an 
overpowering incentive to do his duty in the 
certainty which he must perceive of the 
action which would be taken by the Executive 
Government in the event of his not doing 
it, Ifsuch motives as those for right action 
are to be referred to, I would also say that 
this Court has the pow€r of vindicating its 
own authority whenever that authority is 
intentionally disregarded, and if it sometimes 
becomes necessary or expedient so to do 


from himself to himself, 


; + 
when private persons‘are the offenders, such 


a course would be still more necessary aħd 
expedient when judicial officers subordinate 
to it deliberately disobey its orders.e If such 
a ease should ever oceur, as I trust and 
believe if will not, if seems to me that it 
would constitute such a public scaudal upon 
our administration of justice here as would 
demand the immediate intervention of this 
Court of its own authority, and I doubt not 
that such intervention would be effected. 
But ye entirely accept the learned Légal. 
Remembrancer’s assurances that Mr. Kemble 
in this case bad no intention whatever of 
disobeying the orders of this Court, or of 
doing any act of disrespect towards this 
Court. It is, I think, unfortunate that he 
was, if I may use the expression, not so 
entirely and thoroughly loyal towards 
superior authority in the first instance as he 
might hav& been ; because it is clear that had 
the ease to which the rule of the 12th of 
May was directed been sent up to this Court, 
and Abdool Kadir released on bail without 
delay, the further complication of the matter 
would have been avoided, and the subordinate 
Court would have been set right most 
easily without that inconvenience, even to 
Mr. Kemble himself, which the course 
adopted by him has certainly brought about. 

The third rule in some sense disposes of 
itself, and we have now before us both the 
record of the first case and the record of the 
second case preferred by Mr. Kemble against 
Abdool Kadir Khan. The last question 
then for us to consider is what is to be done 
in the matter of these two cases, The 
petitioner has asked that we should transfer 
the further investigation of them to some 
other Court, and I feel myself most reluctantly 
forced to say that, in view of the events 
which have occurred, I think both Mr. Kemble 
and Mr. Wyer, although, as I have already 
snid, I acquit them altogether of any intention 
other than the intention to do their duty 
towards this Court and es publie officers, 
have nevertheless come to be placed in a false 
position. As I remarked at the outset, the 
action which wag taken by Mr. Kembledn 
the beginning was the action of a prosecutor. 
Had he openly prosecuted the case which he 
set up against *Abdool “Kadir before an 
independent Magistrate, I doubt not that 
everything would have gone well. As it 
was, he made some show of handing the 
matter over to another officer, but he did not 
do so in reality. I have already commented 
upon his letter of the 30th,of December 
On the 28th of 
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April he directs the Joint Magistrate to issue 
a warrant of arrest, and the Joint Magistrate 
«does so, notin the exercise on his own part 
of an independent judicial discretion, but 
because he is asked to do so by the Magistrate 
of the District upon the footing of a letter 
which that Magistrate wrote to him, or 
brought to h®& notice. The prisoner upon 
being arrested is not even then brought up 
before the Magistrate who issued the warrant 


of arrest, as he ought to have been in due. 


‘course of law. Nothing, I think, ean be 
clearer now than that the purpose of a 
warrant of arrest has been fulftiled when 
the prisoner is brought before the 
Magistrate who issued that warrant, or 
any other Magistrate qualified to act for 
him, and further that it is the duty of the 
person who receives the warrant and is 
charged with its execution to bring the 
prisoner before the Magistrate without any 
unnecessary delay. The warrant of arrest 
is issued, in the ordinary course, either upon 
information laid by a third person before a 
Magistrate, or by the Magistrate of his own 
authority, under Section 142 of the Code, but 
still, when the prisoner is once arrested under 
it, the remaining conrse of proceeding which 
is to be pursued is the same in both cases ; 
the prisoner should be brought promptly 
before the Magistrate, and the Magistrate has 
then no authority to further detain him in 
custody or to remand him to prison without 
some reason made manifest to him, either in 
the shape of sworn testimony given before 
him, or in some other form which can be put 
upon the record and which is sufficient to 
justify him iu sending the prisoner to prison 
there to be detained for a limited period before 
further examination; a period which is never 
in any case to exceed fifteen days, Nothing 
of the kind occurred here, aud it is most 
important, I think, to bear this in mind 
because it goes to show that Mr. Wyer has 
not, almost from the beginning to the end, or 
at any rate for the greater portion of the 
case, given himself ever an “opportunity of 
exercising a judicial discrgtion upon matters 
of evidence before him. In making the first 
order of commitment to ajut, ie. the first 
remaud order, heacted on the memorandum 
of the Court Inspector only, and in making 
the more formal remand order which he 
4ssued on the Ist of Mny, he acted solely 
upon the request of Mr. Kemble without 
auy otherereason manifested to him in any 
form whatever, as I understand, why he 
should so exercise his judicial discretion. 
The consequence was that from the 28h of 


April until the 8th of May, ée., for ten days, 
Abdool Kadir was detained in custody with- 
out any legal cause, simply at the instance of 
Mr. Kemble, as it seems to my*judgment. 
On the 8th of May, the evidence of Sveenath 
Banerjea was taken. I will assume that 
that evidence was suffigient to furnish a 
ground for the further detention of the 
prisoner. 
ought to have a tendency to show thatethe 
prisoner had committed some specified affen 

and that further evidence would be likely to 
be obtained by a remand. I am not sure 
that there is even now after Sreenath 
Banerjea has given his evidence any 
sufficient material on the record to indicate 


what offence has been committed by any ong, | 


or further to indicate that Abdool Kadir ts 
the person who committed it. The warrant 


of arrest was issued clearly in ignorance of , 


any evidence bearing on the poipt, for it did 
not in any degree specify the offence of 
which Abdool Kadir was accused: it merely 
stated generally that he was to be arrested 
for an offence under Section 409, A vague 
statement of this kind, I may remark, is by 
no means a compliance with®the provisions 
of the Criminal Procedm® Code, which for 
obvious reasons directs that the offence shall 
be specified in the warrant. What informa- 
tion could possibly be conveyed to an 
ignorant prisoner by sucha statement ? I will 
not pay Mr. Wyer the bad compliment of 
supposing that he ever thought it was 
sufficient. The fact was that be could not 
mike it more specific: and this fact affords 
the key to the whole of the irregularities 
committed. After the 14th, Abdool Kadir’s 
imprisonment forsevendays which was effected 
by Mr. Kemble was clearly without 
jurisdiction and without legal cause. 
Mr. Kemble was still not in a position to make 
a definite accusation against Abdool Kadir, 
and nevertheless was still struggling by any 
means, regular or irregular, to keep him in 
his grasp. And agaj when we come to the 
second case prefermad by Mr. Kemble upon 
alleged new grounds against Abdool Kadir, 
we find that, although the original warrant of 
arrest was probably founded upon sufficient 
sworn information, yet the subsequent 
remand from the 22nd until the 30th was an 
order again made by Mr. Wyer without any 
reasonable ground, or iudeed any cause 
whatever. Thus it appears to my view very 
plainly that Mr. Kemble has been acting in 
this matter from first to last in the first case 
as well as the gecond (calling them two cases 
though they really are one) as the prosecutor ` 
° 
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of Abdool Kadir Khan. It seems to me 
further that in neither the oue case nor in 
the other is he yet in a position to specify in 
any degree the particular charge or charges 
upon which he is prepared to accuse Abdool 
Kadir, and in neither ĉase is he yet prepared 
to offer evidence upon which he can ground 
a charge against him. It is probably pretty 
ecertain that there were very large defalcations 
in the Purneah Collectorate trensury in 1870 


o end 4871; and, no doubt, Mr. Kemble 


B@ieves that Abdool Kadir was the person 
who eimbgzzled a good deal of the money ; 
but he cannot yet make any particular 
accusation against him, and is uncertain 
What evidence of his guilt will ever be 
forthcoming. Jo tlis suitation Mr. Kemble 


* Ras, as it seems to me, most anxiously from 


the time when he came to know of the 
judgment of acquittal passed by this Court, 
endeavoured to hold Abdool Kadir as it 
were under*his hand while he is making 
those enquiries and investigations which he 
believes will enable him some day to make 
a definite charge, and to support it with 
evidence against Abdool Kadir. He has 
used the authority of Mr. Wyer as Joint 
Magistrate in aig of his purpose to keep 
Abdool Kadir within arm’s reach in the 
manner I have described. It further seems 
to me that, during all those proceedings, 
Mr. Wyer has lent himself to Mr. Kemble’s 
purposes, and has refrained from exercising a 
real judicial discretion of his own. He has 
arrested Abdool Kadir at Mr. Kemble’s 
dictation, and detained him in prison without 
legal cause at Mr. Kemble’s request, and he 
did this last in the so-called second case 
when he must have had full notice of the 
highhanded charact&r of Mr. Kemble’s 
conduct in confining Abdool Kadir for a 
week in the civil prison. It is with this 
view, that Isay it appears to me, that both 
Mr. Kemble and Mr. Wyer have come to be 
in a false position in this matter, and that I 
think it will not be right or fair either to 
themselves or the pried r that the further 
enquiry into and investigation of these two 
cases should be carried’ on judicially by 
either of these two gentlemen. 


‘I believe I may say that we are agreed 
upon taking the course in this case which was 
taken in the precedent Sfforded by the Ban- 
coorah case,* IV Bengal Law Reports, 
page 1, Appendix. There is, no doubt, for the 
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reasons which were put forward by the 
learned Legal Remembrancer the dab befere 
yesterday, that it would be exceedingly 
inconvenient, and probably would cause great 
expense and delay, if this case wefe sent to 
another district for enquiry and trial, We 
desire to avoid this consequence if possible ; 
and accordingly we think that it will be 
best that our views with regard to the 
necessity of removing these cases from the 
cognizaftce of Mr. Wyer and Mr. Kemble 
should be communicated to the Government 
of Berfgal, in the hope that the Government 
may depute a qualified officer to Purneah to 
entertain these cases in the place of either 
of those gentlemen. And upon being certi- 
fied that such deputation has been made, we 
will make an order for the transfer of the 
cases to the officer so appointed, for due 
euquiry and investigation. We think further 
that any eather case which Mr. Kemble may 
Wish to institute against Abdool Kadir in his 
capacity of Collector as prosecutor, arising 
out of these Collectorate defalcations, should 
be also preferred before this official, and be 
proceeded with of course as promptly as 
possible. Should the Government of Bengal 
not see good reason to make an appointment 
of this kind, we shall feel obliged to transfer 
the case to another district. We, therefore, 
make no order at present, but simply adjourn 
the case for one month. The accused will 
remain on the present bail until called upon 
to answer to the charges by the local 
Court. 


Kemp, J.—I entirely concur in the judg- 
ment which has just been delivered by 
Mr. Justice Phear. It has occurred to me to 
have to sit for a short time with that learned 
Judge during the illness of Mr. Justice 
Ainslie, and during that period two cases 
which had been tried by two Sessions Judges 
of Zillah Purneah came before us on appeal. 
In both those cases the accused Abdool 
Kadir Khan was concerned, In one of those 
eases Mr. Justice Phear passed a somewhat 
severe censure upon the conduct of the 
Sessions Judge, Mw. Lockwood, and I entirely 
concurred in thatycensure, although I did’so 
with great regret. I am of opinion, an 
Dpinion deliberately arrived at, that the 
whole of the proceedings in this case, so far 
as they have gone, are most discreditable to 
the judicial authorities of Zillah Wurneab. 
It appears that in 1870-71 certain defnlca- 
tions took place in the Collectoraté of Zillah 
Purneah. I understand that the Govern- 


ment have recouped themselvés by directing 
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the then Collector Mr. Worgan to make 
gdod thb sums embezzled by deductions from 
his salary. Subsequently it was necessary 
‘to cast gbout for a victim upon whom to 
saddle these defalcations, and various charges, 
tbe subjects of the former trials and of the 
proceedings now before us, were laid against 
the accused &bdool Kadir Khan. This 
person was at the time of the defaleations 
the head clerk of the Collectorate. Ordi- 
narily speaking, and I speak from my own 
experience which is not a limited gne in 
Collectorate matters, a person in-such a 
capacity, namely, that of head clerk, would 
not be entrusted with any money belonging 
to Government, and therefore it must have 
been under very exceptional circumstances 
that Abdool Kadir Khan could ever have 
had anything to do with money matters in 
the Collectorate. We have been told that 
Abdool Kadir was a great favoiite of the 
late Collector Mr. Worgan, and although 
during that gentleman’s presence at the 
station of Purneah before he went to Eng- 
land on furlough, proceedings were taken 
against Abdool Kadir,before Mr. Weekes, who 
was then the Joint Magistrate of Purneah, 
proceedings taken some time after the: 
defalcations were discovered, and as already 
observed, at a time when Mr. Worgan was 
present at the station, who having himself 
been called upon to make good the amount 
of these defalcations had a personal interest 
in fixing the responsibility upon somebody 
else, even then, and upon picked charges, the 
final result is that the accused has been 
acquitted. After the double acquittal by 
this Court in the trials above alluded to, the 
first being conducted by Mr. Lockwood and 
the second by Mr. Ward, further proceedings 
have been taken which have led to the three 
rules which are now before the Court. 


Jt is quite unnecessary for me to add 
anything but a few words of entire concur- 
rence with what has fallen from Mr. Justice 
Phear with reference to the objections taken 
by the Legal Remembrancer as to the 
juxisdiction of this Court. ® 


It appears to me clear that Mr. seas 


the Magistrate, haf disobeyed the orders o 
this Court, but 1 am happy to find that 
my learned collengue is of opinion that 
there bis been no want of bona fides on 
the part of Mr. Kemble in this matter. 
I must say, speaking for myself, that 
Mr. Kemble’s conduct, more particularly with 
reference to the double capacity in which he 


has acted ‘in this matter, endeavouring to 
evade compliance with the orders of this 
Court as Magistrate by turning himself’ for 
the nonce into a Collector, and then acting 
under an old Regulation which has been 
repealed, is not altogether consistent with an 
earnest intention to carry out our orders. I 
do not wish, however, to press this matter 
further, nor in any way to dissent from th 
judgment which has just been delivered by 
my learned colleague. 
transfer of the case to another Court, I adffiit 
that this is a step which this Courg ought not 
to take except under extraordinary circum- 
stances and on very clear and satisfactory 
grounds. I think it is undoubtedly a slur 
upon an official of* anye grade when 
proceedings which have been 
before him are removed from his,Court to 
another Court ; but if the interests of justice 
require that such a step should be taken, it is 
the duty of this Court to do so without any 
reference to what the feelings of*an officifl 
may be on receiving the orders of this Court 
directing him to transfer the case to another 
officer. Such proceedings of course carry 
with them an indication thatgthis Court can 
have no longer any cunfidemce in that officer 
in the matter of his further proceeding in 
the case under consideration; but as I have 
already said the interests of justice must be 
first looked to, 


In this case I do not think it right that 
Abdool Kadir, after what has passed, and 
looking to the former proceedings which 
have taken place in this case aud to the 
attitude of defiance in which the local 
authorities have placed themselves in carrying 
out the orders of this Court, or rather in 
not carrying out its orders, should be tried 
either by Mr. Kemble or by Mr. Wyer. I 
do not think, and I say so advisedly, that 
Abdool Kadir would obtain a trial entirely 
free from bias before either of those 
officers. e ° 


Oa 
It is, therefore, with coysiderable reluctance 
and regret that Tam obliged to concur in the 
transfer of this case, as also in the censure 
which has been passed upon the local officers 
by my learned brother Mr. Justice Phear. 


in the mattereof thee » 
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The. 12th June 18738. 


i Present : 
The Hon’ble W. Markby and E. G. Birch, 
l Judges. 


e 
ish Court Jury—Right to begin— Confession 
* — Act X of 1872 s. 263—Act I of 1872 
S. 2596 
v 


Reference*to the High Court under Section 
2638 of the Code of Criminal Procedure 
by the Sessions Jydge of. Moorshedabad. 


The Queen 
a VETSUS 


+ 
Ram Churn Ghose, Prisoner. 


Baboo Gooroo Dass Banerjee for 
*the Prisoner, 


The Junior Government Pleader for the 
Prosecution, 


In a case referred to the High Court under s, 263 of 
the Code of Criminal Procedure because the Sessions 
Judge differed from the verdict of the jury, the High 
Court held that it was for the Government, the 
appellants, who asked for a conviction, to begin and 
satisfy the Court that theres was a case calling upon 
the prisoner for an answer. 


The Court, on a consideration of the evidence, set 
aside the verdict of acquittal come to by a majority of 
the jury, holding that a confession made by the accused 
before the Assistant Magistrate was good, such con- 
fession, even i$ obtained by deception, being admissible 
under s, 29 of the Evidence AS, Tof 1872, 


Markby, J—In this case the prisoner 
Ram Churn Ghose was tried in the Sessions 
Court of Moorshedabad before the jury 
upon a charge of murder under Section 302, 
and of culpable homicide under Section 304, 
of the Indian Penal Code; and, in the course 
of the trial, a count ewas added by the 
Sessions Judge under Section 304A for 
homicide. by rashness or negligence. The 
jury consisted of seven persons, and six out 
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of the seven returned a verdict of not guilty 
upon all the charges, but the seventh juiy- 
man found the prisoner guilty of culpable 
homicide not amounting to murder pnder the’ 
second charge. The Sessions Judge does not 
differ from the verdict of the jury upon the 
first charge, but disagreeing with the verdict 
of the majority on the second charge, and 
agreeing with the verdict of the juror iu 
the minority, has referred the case to this 
Court uħder the provisions of Section 263 
of the Code of Criminal Procedure, which. 
provides that “if the Court disagrees with 
the verdicj of the jurors or of a majority 
of such jurors, and considers it necessary 
for the ends of justice to do so, it may 
submit the case to the High Court.” When 
this case came up to this Court a day was 
fixed for the hearing of it, and notice to the 
prisoner and to the Magistrate was given in 
the usualeform, but no one appearing on 
behalf of the Government for the prosecution, 
we directed the case to stand over for a 
week in order to ascertain whether or no the 
Government wished to appear in the case. 
When the case came on again for hearing, the 
Government pleader appeared, aud inasmuch 
as Section 263 directs that this Court shall 
deal with acase submitted in this manner 
as with an appeal, we held that the appellant 
in this case was the party who asked for a 
conviction, and that he must begin and 
satisfy us that there is a case calling upon 
the prisoner for an answer. 

We have now heard the vakeels on both 
sides, and have to decide whether or not the 
prisoner ought to have been convicted upon 
the evidence given in the Sessions Court. 
We entirely agree with the observations 
which have been made in similar cases by 
other Division Benches that we should not 
interfere with the verdict of a. jury unless 
it were established in the clearest possible 
manner that they had wholly miscarried in 
their conclusion upon the case. They are 
the constituted tribunal upon questions of 
fact in the distyicts where the jury system 
has been introduced, and it will be wholly 
destructive of that tnstitution if the greatess 
possible confidenceeis not placed in them. 
But there are undoubtedly cases in which the 
jury may miscarry, and aftér a very careful 
consideration of the whole case before us we 
are satisfied that this is one of them. We, 
have been very greatly assisted in coming to 
a conclusion upon this case by the thorough 
sifting which it has received in the Sessions 
Court. All the witnesses have been very 
minutely examined, and all the’cireumstances: 
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which cold assist the jury or ourselves in 
coming*to a conclusion have been elicited. 
The short facts of the ease, as far as it is 
"necessary to state them, are that the prisoner 
on the night in question was in the house 
of a prostitute named Rukhinee Boistobee, 
who lived in the same house with another 
prostitute named Alladhee, and by whom 
she appears to have been treated as a daughter. 
The prostitute Rukhinee Boistobee is the 
person whose death is in question,‘and both 
she and the prisoner appear to have taken 
“drink very freely, and no doubt Were to 
a considerable extent intoxicated. The 
prisoner and the woman Rukbinee went to 
bed soon after midnight in one room, and 
the woman Alladhee went to bed about the 
same time in an adjoining room, only separated 
by a partition wall which did not reach to 
the roof of the house. The woman Alladhee 
says, that more than once during, the night 
she heard the prisoner and the deceased 
talking and ‘singing, and the last time she 
heard this was at about 4 or 4 in the morning, 
The next thing known is that on the woman 
Alladhee’s going into Rukhinee’s room when 
she got up in the morning, the prisoner was 
found to be gone, and Rukhinee was lying 
in bed with a cloth tied round her throat, 
and by which there is not the least doubt 
in the world that she had been strangled. 
Now it is of great importance in this case, 
as it seems to us, to observe that these 
circumstances which are beyond all possible 
doubt put the prisoner in a position which 
rendered it imperatively necessary that he 
should clear himself from the imputation 
which naturally arises against him. He was 
known to have been in the company of the 
decensed person during the night, and he was 
the last person known to have been in her 
company whilst she was still living. It is 
proved by the woman Alladhee that the 
prisoner left the house only a very short time 
before the death was discovered, with- 
out awaking her and without communi- 
cating with her as was hig custom. Had 
the prisoner chosen to remnin absolutely 
silent under such eircumstances, the 
inference would have beeg almos} irresistible 
that he was guilty. That is of great 
importance, ns it*seems to, us, in considerifig 
what value we should attach to the state- 
ments which the prisoner subsequently made. 
As fa? as appears upon the evidence, he has 
made three statements—one to the Inspector, 
one to the Assistant Magistrate, and one to 
the Sessions Court. As far as we can 
discover upon ‘the evidence when he was first 
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visited by a constable and informed of the 
murder, he made no statement at all ; but on 
the following day, on being sent for by the 
Inspector, he made a statement kefore him 
which, under the rules of evidence, cannot 
be made use of, butethe nature of which, 
no doubt, may be inferred from the course 
taken by the Inspector.*® Then before the 
Assistant Magistrate, the prisoner again made 
a statement (probably to the same effect” 
which is relied on by the prosecutioA as 


amounting in fact to an admission ôf ggilt® ° 


in this case. According to’that statement, 
after having passed the evenin® and the 
earlier part of the night in drinking with 
the deceased, and after having retired to rest 
with her, as I have dascribed, some dispute 
took place between him and the deceased, . 
and then he says that both of them being 
exceedingly drunk at the time,* and he 
expressing his intention to leave the house, - 
“s Rukhinee (as he goes on to say) seized me 
“by the leg. Isaid let me go, J am going 
“to the Bari. On her not letting my leg 
“go, I caught the cloth that was round her 
“neck close up by the throat, and pulled at 
“her, Then, as I was pulling, a sound (kok) 
“arose. Rukhinee made this noise, I then 
‘Jet her go, and went to get some water in 
“ Gott.’ He then says that he found that 
she was dead. No doubt that is the same 
statement that was made to the Inspector. 
Before the Sessions Court he retracts this ; 
he says that is not true; that he made it not 
voluntarily but under threats used by the 
Police officers and under their instructions ; 
and that in fact he left the woman alive and 
knows nothing about the cause or mode of 
her death. 

Now several obje@tions have been made 
to the admissibility of this confession, but 
so far as any objections have been made to 
the course taken by the Assistant Magistrate, 
those are fully answered by the evidence of 
the Assistant Magistrate himself. He was 
called as a witness; and he hae distinctly 
stated that the while of the statement— 
everything which Gould in any way affect 
the case either for or a&ainst the prisoner— 
had been written down by him; and the 
fact of the prisoner himself having signed 
the confession after it had been carefully 
read over to him, the description of his 
demeanour given bf the Assistant Magistrate 
while the confession was given, and also, the 
fact of the prisones at the request of the 
Assistant Magistrate having acknowledged in 
writing that the statement was voluntarily 
made, make tt perfectly clear that, so far 
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as the conduct ofethe Assistant Magistrate 
is concerned, no possible objection in point 
of law can be taken as to the admissibility 
of the confession. Then it is also said that 
the confession was originally obtained by the 
Police officer by means which are prohibited 
by Section 24 of the Evidence Act; that 
the Police officer*had violated his duty as 
laid down in the Code of Criminal Procedure, 
and that in ‘fact the confession 
wag caused by an inducement threat or 
e psomige, which was operating upon the mind 
of the prisonef when he repeated his con- 
fession to the Magistrate on the following 
day. 

- Now it appears to us that there is nothing 
in the evidence which would support that 
Whether the statement made by 
the Police officer that the prisoner’s brother- 
in-law had given out that he was guilty was 


- actually true or not, it does not appear to us 


that there iseanything which would justify us 


‘ig inferring that the prisoner was induced to 


suppose that he would gain or lose anything 
by making the confession. If this amounted 
to anything at all, it was a deception practised 
on the prisoner, but though we might dis- 
approve of. ay deception being practised, 
Section 29 of thé Evidence Act expressly 
says that a confession made in consequence of 
a deception is not to be excluded. What, it 
seems to us, that we have to consider is not 
any technical objection of that kind, but 
whether or ne, under all the circumstances 
of this case, we can fairly trust that the 
statement made by the prisoner before the 
Assistant Magistrate was made by him under 
such circumstances that we may safely rely 
upon it; and I think we muy, because, as 
already poiuted out inethe earlier part of the 
judgment, it was absolutely incumbent upon 
the prisoner under the circumstances to state 
as well what occurred during that night as 
under what tircumstances he left that room 
where the woman was found dead. It was 
not until the evening of the day following 
upon the fight in which the murder was 
committed that he mad? the first statement, 
after he had had a cdnsiderable time to reflect, 
and he repeated that statement again under 
circumstances which seem to us to render it 
Impossible to suppose that he then could have 
been under the influence of the Police. He 
had then had a furthereconsiderable time for 
reflection, namely,until the following morning. 
We think, therefore, that we must take that 
statement of the prisoner as being the best 
account which he could’ give of what be knew 
of the transaction. We have dwelt on this 


point particularly, because we think it may 
be that the verdict of the jury may heve 
turned upon it. We think it likely that the 
majority of the jury may have felt some 
doubt about accepting this confesston. But 
giving all the weight that is undoubtedly 
due to their opinion and their experience in 
these matters, it seems to us impossible to do 
otherwise than to hold the prisoner bound 
by the statement which, as already shown, 
he, afte» deliberation, had chosen to make, 
It must be remembered that the prisoner is 
not an*ignorant man. He appears to be & 
man of considerable education, and as such 
not open to influences and not so easily to be 
deluded as persons might be of an inferior 
position in life. Now, taking this as a state- 
ment which he chose to make as to what 
took place during that night in “the room 
where he was with the deceased, we think 
that the yery lowest inference which can be 
drawn from it is that the prisoner is guilty 
of culpable homicide not amounting to 
murder. The prisoner, no doubt, tries in that 
statement to make us believe that the woman 
attacked him; that she after abusing him 
seized him by the leg, and that he only just 
caught hold of the cloth round her throat 
and pulled it without regarding much what 
he was doing, and without any expectation 
that such consequences would ensue as to 
cause her death. But that part of his state- 
ment is not only to the lást degree improbable 
in itself considering the length of time which 
it takes to put an end to a life by strangula- 
tion, and considering also the very slight 
provocation which the prisoner had received, 
but it is positively contradicted in one most 
essential particular by the evidence. It is 
proved by several witnesses,—and we see no 
reason to doubt that in this they spoke the 
truth,—that the cloth which was found in the 
woman’s neck was not merely pressed upon 
it, but was tied in a single knot round her 
throat, and the only object of this that can 
be conceived is strangulation. 

It seems to us, therefore, that, under the 
circumstances of the case, and giving all due 
weiglrt to the finding of the majority of the 
jury, we cannot ¿come to auy other conclu- 
sion in this case than that the prisoner did 
cause the death of the woman Rukhinee, and 
that he did it under such circumstances as to 
render limself liable to being found guilty of 
culpable homicide as defined in Section 30% 
of the Indian Penal Code; and it therefore 
becomes our duty to pass sentencé upon the 
prisoner, Taking all the circumstances of 
the case into our consideration, we think 
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that the nds of justice will be satisfied by 
pagsingga sentence of ten years’ rigorous 
imprisonment, which, under the provisions of 
Section 39, we commute to.ten years’ trans- 
portation. » 

We take this opportunity of saying that 
in future we shall expect that the Govern- 
ment pleader will appear in all cases in which 
the Government desire to appear upon the 
day fixed for hearing. 








. * Thel6th June 1878, à 
Present: K 

The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Security to keep the Peace—Summons—Act X of 
1872 ss, 491 g 492. 


Reference to the High Court wnder Sec- 
tion 296 of the Code of Criminal 
Procedure by the Sessions Judge of Gya. 


The Queen 
versus 


Gunga Singh and others. 


In a case in which parties are summoned fo show 
cause why they should not be bound down to keep the 
peace, the proceedings should be conducted with due 
regard to the provisions of ss. 491 and 492 of the 
Code of Criminal Procedure, and the summons should 
distinctly specify the amount and nature of the security 
required, and the time for which the security is to run, 


Reference-—I wave the honor to submit, 
for the consideration of the Court, the record 
of this case, in which certain parties were 
lately bound over by the Assistant Magistrate 
of Jehanabad to keep the peace, and to 
recommend that the order requiring security 
be set aside on the following ground. 

The summons, issued by the Assistant 
Magistrate’ calling upon the parties to show 
cause why they should not be bound, contains 
no specification of the amount or nature of 
the security. required from them, or of the 
time for which the security was fo run. 

The omission of these important particu- 
lars appears to me to invalidate ,the docu- 
ment in which they do not appear, and to 
render all proceedings taken.upon it null and° 
void. 

o» Judgment of the High Court. 

Birch, J.—The Assistant Magistrate’s 
proceedings have not been conducted with 
due regard to the provisions of Sections 491 
and 492, Z l 
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The summons was wot drawn up as 
required by law, and the defendants Were not 
allowed time to produce their witnesses, 

In these eases it is very desinable that 
Magistrates should be careful that their 
proceedings are in vonformity wik the 
requirements of the law. If they are not— 
and the proceedings come*before this Court 
as a Court of revision—they must inevitably, 
be set aside, š 

The Judge’s view of the law is gortect, a 
and the order of the Assistant Muagistrtte 
must be set aside as illegal ° 

Markby, J.—I concur. 


The 16th June 1873. 


Present: . 
The Hon’ble W. Markby and E. G. Birch, 
Judges. . 


Criminal Trespass—Right of Private Defence— ` 
. Act XLV of 1860 ss. 96 f 104. 


Reference to the High Court%nder Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Hast Burdwan. 


The Queen . 
VETSUS 
’Dhaumun Teli and another. 


Where a person assisted b$ a friend retaliated severely 
on another, who trespassed into his house with the object 
of having intercourse with his wife, he was held to have 
committed no offence,—Ss. 96 and 104 Penal Code justi- 
fying him in causing any harm short of death to the 
tresnasser ; and his friend was also acqftitted as having 
aided him to commit no offence. 

td 


e 

Reference.—Tar, Acts of the case, as 
gathered from the; record of the summary 
proceedings held under Section 222 Criminal 
Procedure Code, appear to be that Dhaumun 
Teli and Itwari Teli were on very bad terms, 
owing to the latter attempting to seduce dr 
have intercourse with the wife of the 
former. e : 

Itwari paid a nocturnal visit to Dhaumun’s 
house, and being diggovered was, as he 
deserved, beaten, But the Assistant Magis-. 
trate has convicted Dhaumun Teli of having. 
used criminal foxee upon grave and sudden. 


+ 
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provocation, and sentenced him and a friend 


to one month’s imprisdument. 


I think Dhaumun Teli and Karu Lal are 
much to be commiserated. The former has 
defended his house and honor-against the tres- 
pass of a would-be adflterer ; and admitting 
on the meagre record that there was very 
violent retaliation, f think that, under Sections 


625 and 104 of the Penal Code, he should be 


Held to have committed no offence, as he was 


e justified in causing any harm short of death 


to™ person committing house trespass. 
With ræpect to Karu Lal, I would give 


him the benefit of considering him to have 
aided Dhaumun Teli to commit “ no offence.” 


As the men have,undergone one-half of 
their sentence, and as there is no other record 
to call for, I submit the papers direct for the 
eonsiderdtion and orders of the Court, with a 
view to the illegal sentence of the Magistrate 
of Raneegumge being set aside. 


J Jud&ment of the High Court. 


Birch, J.—The view taken of this case by 
the Judge is correct. The sentence imposed 


upon Dhaumuno and Karu Lall is quashed, 


and they muste acquitted of the charge. 
Markby, J—I concur. 


` 


The 16th June 1873. 


Present : 


The Hon’ble W. Markhy and E. G. Birch, 
Judges. 


Criminal Trespass—Byeach of the Peace— 


Recognizance—Act X of 1872 ss, 447 & 489. 


Reference to the High Court under 
Section 296 of the Code of Criminal 
Procedure by the Qfficiating Sessions 
Judge of Mymensingh. 


The Oia 
versus 
Jhapoo and others. 


‘On a conviction for criminal trespass under s, 447. 
Penal Code, the Joint Magistra@e added to the sentence 
of imprisonment an order that the prisoners should give 
recoguizances to keep the peace. The Sessions Judge 
recommended that the orderms to recognizances should 
be quashed, as criminal trespass was not one of the 
offences detailed in s. 489 for which such recognizance 
could be takén. The High Court declined to act on this 
recommendation, holding that there was nothing illegal 
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in the Joint Magistrate’s order, the conduct of the accused 
clearly pointing to an intention to commit a breach of 
the peace. ” 


The Sessions Judge referred this case 
to the High Court with the “following 
remarks :— 

Toe Joint Magistrate has convicted 
certnin persons of “ criminial trespass ” under 
Section 447 of the Indian Penal Code, and has 
superadded to the sentences of punishment 
awarded an order that the parties convicted 
shall give recognizances of Rs. 100 each to 
keep the peace for one year. 

The ordgr is an illegal one. Section 489 
details the offences on conviction of which 
before a Court of Session, or Magistrate of a 
Division of a District, or Magistrate of the 
first class, a person may be required to give 
a personal recognizance for keeping the 
peace: they are “ rioting, assault, or other 
breach of the peace, or with abetting the 
same, or with assembling armed men, or 
taking other unlawful measures with thé 
evident intention of committing the same.” . 

I have not, under the circumstances, 
thought it necessary to call on the Joint 
Magistrate for any explanation. 

I respectfully submit the proceedings to 


Sheikh Th the Hon'ble Court, in 
eik apoo, or 

Sheikh Checha, and i der that the persons 
Sheikh Noora. convicted, whose names 


are given in the margir, 
may be discharged from their recognizances, 


The order of the Joint Magistrate was 
as follows -— 

The case lies ina nut-shell. The accused 
evidently committed ‘criminal trespass” ag 
defined in Section 447 Indian Penal Code, but 
with the exception of Adum Khan and 
Sheikh Jomeer no one appears to have used 
any particular violence. Those two are 
therefore sentenced to three months’ rigorous 
imprisonment; Noora, Jhapoo, and Checha to 
one month’s rigorous imprisonment each; 
Chamoo and Jilahee Buksh, who appear to 
have taken very little active part in the 
proceedings, tg pay each a fine of Rs. 5, in 
default to be imprisoned (rigorously) for 
fourteen days, All the accused to give 
recognizante of “Rs. 100 each to keep the 
peace for one year, A l 


Judgment of the High Court. 
Birch, J7—We thiok that there is nothing 
illegal in the Joint Magistrate’s order. The 
conduct of the accused clearly points to an 
intention to commit a breach of the peace, 
and we see no reason to interfere. The 
Joint Magistrate’s order will-stand, 
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* The 17th June 1878, 
° $ 
Present : 
The Hone W. Markby and E. G. Birch, 


Judges. 
Sessions Trial- Evidence— Government Pleader, 


Tbe Queen 


7 VETSUS 


Gunsha Moonda and others, Appellants, 


Committed by the Deputy Commissioner, and 
tried by the Judicial Commissioner of 
Chota Nagpore, on a charge of voluntarily 
causing hurt while committing robbery, 
and abetting thereof. 


It is the duty of the Government pleader or 
other officer who conducts the prosecution before the 
Court of Session to point out te the Court any glaring 
discrepancy between the evidence being given by a 
witness before the Court of Session and that previously 
recorded by the committing officer. 


Birch, J-—Tue evidence against Wahid 
Ali is convincing, and there is uo doubt that 
he planned the rebbery. The second accused, 
Gunsha Moonda, has been identified by 
all the witnesses, und some of the sfolen 
property was recovered from the jungle 
upon bis pointing out where it was concealed. 
His statement that Kolba asked him to take 
care of it and that he refused, and told him 
to place it where it was discovered, is 
evidently false. 


Against the third prisoner, Somra, the 
evidence is unsatisfactory. Two of the 
witnesses, Jeotee and QOobtee, who have 
stated before the Court of Session that they 
recognized Somra, when examined before the 
Magistrate, stated that they could not 
recognize the men whorobbed them. The 
fact that twelve rupees were found on Somra’s 
wife when she was taken to the thanuah is 
of itself no evidence of Somra’s participation 
in the robbery ; there is ng evidence td show 
that that was part of the plundered property. 
The evidence against Somra is insufficient, 
and he must be rel@ased. o 


The sentence passed upon Wahid Ali and 
Gunsha| Moonda-is confirmed, and their 
appeals are dismissed. 


It is theeduty of the Government pleader 
or other officer who conducts the prosecution 
before the Court of Session to point out to 


* 
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the Court any glaring dtscrepancy between 
the evidence being given by a witness before 
the Court of Session and that previously 
recorded by the committing officer. In 
this case it would appear that neither the 
Judicial Commissioner nor the Assessors were 


aware that the witnesses Jeotee and Oobtee` 


had sworn before the Mifvistrate that they 
could not recognize their assailants. 





x) 
The 19th June 1873. ” 
Present: j 
The Hon'ble W. Markby and E. G. Birch, 
Judggs. 


+ 
Stolen Property— Fine—Compensation—Market 
Overt—Act IX of 1872 s. 108—Act X of 
1872 ss. 308 & 418. 


Reference to the High Court under Section 
296 of the Code of Criminals Procedufe 
by the Sessions Judge of Nuddea, 


Nobo Kristo Acharjee 


VETSUS a 


Lall Chand Sheikh. 


In a case in which the accused was charged with 
having stolen a pony, the Magistrate sentenced the 
accused to imprisonment, and awarded a fine of Rs. 25, 
which he ordered should, if realized, be paid over to the 
complainant, directing at the same time that the pony 
should be restored to a third party, by whom it had 
been purchased bond fide at a public sale, the Magistrate 
relying on s, 418, Code of Criminal Procedure, and on 
the rule of English law protecting a bord jide purchaser 
in market overt. 

‘The Sessions Judge considered that s, 418 was not 
intended to supersede s, 108eAct IX of 1872, and that, as 
under the latter law, the property in the pony did not 
pass to the third party, purchaser, the pony should have 
been restored to the prosecutor : 

Herp that the fine of Rs. 25 imposed upon the 
prisoner could not be paid over to the complainant, 
either under s. 418 Code of Criminal Procedure, or under 
any supposed rule of law relating to sales in market 
overt, and that ifany such order could be made, it would 
be under s. 308 of the Cgde of Criminal Procedure. 
‘(he order so far as it direded that the fine be paid to 
the complainant was accovftagly set aside. 


Reference.—Tum facts of this case, as 
obtained from the extract from register of 
cases of summary trials in Nuddea, Joiht 
Magistrate’s office, and from a petition dated 
15th Bysack 1280,end the order thereon of 
26th April, are as follows :—~Nobo Kristo 
Acharjee prosecuted Lall Chand, Sheikh for 
retaining a pony stolen from prosecutor. 
Lall Chand was sentenced to six months’ 
imprisonment and to pay a fine of Rs. 25, or 
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to be imprisoned for one month more. The 
pouy was made over to Ragoo, who had 
purchased it apparently in good faith from 
Lall Chand: ‘The prosecutor, the proprietor 
of the apimal, applied to the Joint Magistrate 
that his animal might be restored to him, 
but failed to get it g had been made over 
to the purchaser Ragoo. The proprietor 
actitions this Court. I requested the Joint 

agistrate to say why, with reference to 


e enectionl08 Act IX of 1872, Illustration A, 


the™znimal had not been given to the former 
proprietor.g The Joint Magistrata’s reply 
is annexed. I think with him that an 
authoritative direction on the point is much 


l to be desired. 


I admit that the pifrchaser of stolen goods 


` who buysin good faith is much to be felt for ; 


but I think the person whose property has 
been stolen is equally to be pitied; indeed 


"I think he is the more to be felt for of the 


two. The froperty stolen was probably 
wrth more to him than it is to the later 
purchaser. 

Section 418 Criminal Procedure Code 
certainly does say that the Magistrate may 
make such order as appears right for the 
disposal of prope»ty regarding which any 
offence appears to have been committed ; but 
Section 108 of Act IX of 1872 says quite 
as distinctly that no seller of goods ean give 
to a buyér a better title to the goods than he 
has himself, aud Illustration (A) to that 


_ Section says A buys from B in good faith a 


cow B had stolen from C: the property in the 
cow is not transferred to A. This illustra- 
tion exactly applies to the case before me, 
and I cannot think Section 418 Criminal 
Procedure Code was, intended to affect 
Section 108 of Act The Magistrate 
ean only be intended to give such order as is 
legally right, and the legal right to the pony 
in this case would certainly to my mind seem 
to be the petitioner’s. I would, therefore, 
recommend the High Céurt to qudsh the 
order of th8 Joint Magistrate by which the 
pony is made over to R}goo, and direct that 
it be restored to its opiginal owner. 

The order which the pJoint Magistrate 
passed in this case was in the following 
terms :— 

The Court finds Lall Chand Sheikh guilty 
of retaining stolen: property knowing the 
same to have been stolen, and sentences him 
under Section 411. Indian Penal Code to be 
rigorously infprisoned fôr six months and to 
pay a fine of Rs, 25, in default to be further 
imprisoned’ rigorously for one month. The 
fine, if realized, to be paid to complainant. 
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The explanation of the Joint gegis- 
trate was as follows :— ° 

With reference to the endorsement of the, 
Sessions Judge, dated 8rd May 1873, in the 
case of Nobo Kristo Acharjee vs. Lall Chand 
Sheikh, I have to state that the order of this 
Court was passed under Section 418 Code of 
Criminal Procedure. The animal was stolen 
in October last, and was purchased by the 
person (in whose possession it was found 
some months afterwards) in the same month 
ata pyblic sale, and after giving notice of. 
the purchase at the Police thannah. 

The saleeappeared to me, therefore, to be 
equivalent to a sale in market overt, and 
under the circumstances of this purchase, 
which was a public and don jide one, and 
having regard to the fact that the purchaser 
had been in possession for some six months, 
it appeared to me that he was entitled to 
some prote€tion, and that substantial justice 
would be done by directing that the fine, if 
realized, should be paid to the original 
owner. 

I am not aware of any common law or 
decision bearing on the subject, but it seems 
to me that the rule of the English law 
protecting a bona fide purchaser in market 
overt is on the whole applicable to the case 
in question. 

I have recently met with several cases in 
which extreme hardship would result if such 
an application of the English rule were not 
made. To quote one. A manjee had for 
some years (if Tremember rightly, nine or 
ten) hired a large and valuable boat from 
another manjee. He had traded with this 
boat in certain localities for years as its 
plausible owner, and finally made a public 
sale of it ata fair price to a third party, 
The sale was made at a great distance from 
the village of the original and real owner, 
and if appeared to me that if would be a case 
of extreme hardship if restoration was 
ordered by a Criminal Court. In that case, 
therefore, I ventured to think that the rule 
of sale in mærket overt should be held 
applicable. ‘Though the present is not so 
extreme a case, I still think the rule applies, 

Section 418 Code of Criminal Procedure 
lays down no hard and fast rule on the 
subject, and J slfall be glad to have an 
authoritative direction on the point, which 
is one of constant recurrence and of consi- * 
derable importance. 


Judgment of the High Court, 


Markby, J—We are quite.at a loss to 
understand how, under Section 418 of the 
: , 9—A 


Criminal 


40 


Code of, Criminal Procedure, or any supposed 
rule of law relating to sales in market’ overt, 
the fine of Rs. 25 imposed upon the prisoner 
could bee ordered to be paid over to the 
complainant. 

If any such order could be made at all, it 
would be under Section 308, but that Section 
does not appear to have been considered by 
the Joint Magistrate. We therefore set 
aside the order of the Joint Magistrate so 
far as it directs that the fine of Rs. 25 be 

paid to the complainant. 





The 24th June 18738." 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


High Court—Reference—Proceflure— 
Act X of 1872 s. 296. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Magistrate of 24-Pergunnahs. 


Nibarun Chunder Dass 
VEFSUS 
Bhuggobutty Churn Chatterjee. 


A Magistrate should, under s. 296 Code of Criminal 
Procedure, exercise a discretion as to whether he 
will refer a case to the High Court, and is not bound to 
refer every case in which he may detect an error. 

Letter No. 480, dated 19th May 1865 (8 W. R. 
Criminal Letters, p. 5) explained. 


Markby, J. — We agree with the 
Magistrate in thinking that the conviction 
for criminal trespass cannot, strictly speaking, 
be supported ; but it would seem from the 
Joint Magistrate’s decision that an offence 
has been committed punishable under 


Section 291 or 431 of the Penal Code, and: 


we therefore think if unnecessary, in the 
exercise of our diseretion, to interfere. 

We wish to point out that, the Magistrate 
is, in our opinion, mistaken in thinking that 
he has no discretion, atd is bound *to refer 
every case in which he aay defect an error 
for the opinion of the High Court. If, as 
in the présent cafe, a punishable offence -las 
been committed and a proper punishment 
einflicted, the Magistrate has full liberty to 
consider whether it is desirable or useful 
that a reference should be made. The words 
of Section 296° clearly leave a discretion to 
the Court which refers the case, and that 
discretion ought to be exercised. The 
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Magistrate has in this, ease been, no doubt, 
misled by the report to which he refers. 
We have carefully considered the letter* 
there partially printed, and the cirtumstances 
out of which it arose, and we are satisfied 
that all that the fudges meant there to 
lay down was, that when, it was considered 
necessary to refer a case, a Magistrate should 
uot abstain from. doing so simply becauso 
the time for appealing had expired. , We 


think that that letter ought to have no effects . 


in deterring Judges and Magistrates fom 
exercising the discretion whigh the law 
allows them, 


——— 


The 26th June #873. 





Present : ° 


The How’ble W. Markby and E. G. Birch, ' 
e 


Judges. 
High Court—Revision—Act X of 1872 ss. 294 
g 297. 


(Miscellaneous C&se.) 
e 


Debi Churn Biswas and others, Petitionerse 


Mr. Fergusson and Baboo Sreenath 
Banerjee for the Petitioners. 


The questions which the High Court has to determine 
under Sections 294 and 297, Code of Criminal Procedure, 
are questions of law or procedure which affect the 
decision, and not questions of fact depending upon 
conflicting evidence whichphas been considered by the 
Judge, and upon which he has given his opinion 
adversely to the accused person, 


Markby, J.— THE object of this application 
is to induce us to jnterfere in a case where 
the accused person has been epnvicted by 
the Magistrate, andgthat conviction has been 
upheld by the Distwiet Judge on appeal. It 
is admitted, however, hat we cannot at this 
stage of the pro®wedings do that, because 
the principal document upon which the 
question would turn before us, supposing: we 
ean entertain if at all, is not here. But 
Mr. Fergusson asks that we should send for 
that document from the Judge’s Court of 
24-Pergunnahs wheye it now is, in order that 


* No. 480, dated 19th May 1865 (3 W. R., Criminal 


'Letiers, 5). 
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his application may ‘be heard. We think we 
ought to decline to do so ; because we think 
that, even ‘if that document were here, we 
should bee going beyond the duty of this 
Court in considering this case upon the 
evidence. The questién which we are asked 
to consider is not one of law or procedure., 
but is a pure question of fact depending 
pon conflicting evidence, which evidence 
has been considered by the Judge, and upon 
e Which he has given his opinion adversely to 
thteaccused person. I think it would be 
going entjrely beyond the practice of, this 
Court under the Code of Criminal Procedure 
to entertain any such question. The Sections 
ôf the Procedure Code which define our 
duty in this respect are Sections 294 and 
997, Section 297 speaks of cases in which 
we may consider that there is some material 
error in the proceedings. We do not think 
that means an error in the decision upon the 
facts, but Some error in law or procedure 
wthich affects the decision. One of the 
Clauses of Section 297 also speaks of cases 
in which the accused person might have been 
legally convicted upon the facts of the case. 
We think thgt this allusion to the “ facts of 
the case” does notein any way indicate that 
we should consider whether. the case has 
been rightly determined upon the facts, but 
we are only to see whether the sentence 
passed might have been passed upon the 
facts as found. No doubt, the words of 
Section 294 are somewhat wider, and com- 
paring them with the words of Section 295 
it appears that the High Court possesses 
greater powers of revision than the Court of 
the Magistrate or of the Sessions Judge in 
similar cases tried by the Courts subordinate 
to them; because we can call for and 
examine every conviction and sentence as to 
their legality or propriety, whereas the Lower 
Courts can gnly examine them as to their 
legality. But again we do not think the 
word “ propriety ” can be used to cover such 
a case as*this. We do not think either it 
was intended by the Sevislature, nor has it 
been the practice of this Court to enquire 
into the propriety of a decision on the facts 
upon conflicting evidence. Therefore, with- 
out expressing any sort of opinion whether 
or no this case was rightly decided on the 
evidence, we think we ought to refuse the 
application for calling for the document to 
which we have already referred; because 
even if it were here, We do not think we can 
entertain the questions, now sought to be 
raised, ° 

The application is refused: 

e 
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ê s 
Present : 
The Hon’ble W. Markby and E. G. Birch; 
. Judges. =. 


High Court—Jury—False Evidence—Abetment— 
Causing Hurt to extort Confession or Informa- 
tion—Police Officer—Act XAV of 1860 ss. 
191, 194, 330—Act X of 1872 s. 118. 


° The Queen 


° VETSUS 


Nim Çhand Mookerjee and another, 
Appellants. 


Committed by the Magistrate, and tried by 
the Additional Sessions Judge of 
Howrah, on a charge of abetting an 
offence punishable with death or trans- 
portatian for life. 


Messrs. J. T. Woodroffe and J. H. A. 
Branson for the Appellants, 


In a case tried by jury, the igh Court has no 
power to go into the facts of the case in order to sco 
whether or not the conviction was right, that standing 
entirely upon the verdict of the jury. The Court has 
only to consider the facts, in order to see whether the 
Judge has done his duty in laying the case before the 
jury for their consideration. 

Points out how the Sessions Judge’s summing up to 
the jury should be dealt with by the High Court, first as 
regards the law, and then as regards the facts. 

t is not necessary, under s. 194 Penal Code, that the 
false evidence which is given should be evidence given - 
in a Court of Justice. Such statement, if made to a 
Police officer, would amount to the offence of giving 
false evidence as defined by s. 191, taking s. 118 of the 
Code into consideration. 

A charge may be made under s. 330 of causing hurt 
for the purpose of extorting information which might 
lead to the detection of an offence, even if the supposed 
offence has not been committed. The offence which 
that section intended to describe is that of inducing a 
person by hurt to make a statement, or & confession, 
having reference to an offence or misconduct; and 
whether that offence or misconduct has been committed 
is wholly immaterial. 

In order to convict a person of abetting the 
commission of a crime, it is not only necessary to prove 
that he has taken part in those steps of the transaction 
which are innocent, but in some way or other it is 
absolutely necessary to connect him with those steps of 
the transaction which are criminal. 

There can be no offence of the abetment of giving false 
evidenee unless the eperson charged with abetment 
intended not only that the statement should be madep but 
intended that the statement should be made falsely, 


* Markby, J—IJne shost facts of this case, 
so far as it is necessary to state them for the 
purposes which we have now in hand, are 
that a person of the name of ‘Koylash 
Chunder Mondul, who is one of the prisoners 
convicted in this case, but who is‘not now an 
appellant before us, used to cohabit with a 
person of ,the name of Mohifty ; and that he - 


t 
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having přobably some cause of quarrel with 
her father, and taking advantage of her 
temporary absence, communicated to Tara 
Chand, who is one of the appellants here, 
that Moħłny’s father had murdered hor. 
Tara Chand communicated this to Nim 
Chand, who is also an appellant before ns, 
and this led,to information being lodged 
against Issur Napit for the murder of his 
daughter. The investigation did not proceed 
very far before it broke down, and*Mohiny 
appeared. Thereupon proceedings were 
‘taken against Koylash, Nim Chand and 
Tara Chand for the part which, they had 
taken in the affair, and that ultimately led to 
their being sent up to the Sessions Court, and 
tried there upon the charges, as subsequently 
amended in the Sessions Court, of abetting 
two pérsons, named Motee and Bhoot Nath, 
in giving false evidence under Sections 194 
and 115, and also of causing huré to Issur 
Napit, to Bhoot . Nath, and to Motee, 
respectively, under Section 38380 for the 
purpose of extorting information- which 
might lead to the detection of an offence ; 
and Koylash was also charged with instituting 
a false charge and with fabrieating falso 
evidenee. The trial resulted in Nim Chand’s 
being found guilty of having abetted the 
offence of giving false evidence by instigating 
Motee under Sections 194 and 115, and 
having caused, hurt to Issur Napit under 
Section 330, and having caused hurt to 
Motee also under Section 330. Nim Chand 
has not been sehtenced to any punishment 
under the first of those charges, but he has 
been sentenced to one year’s imprisonment 
for causing hurt to Issur Napit, and five 
years’ imprisonment for causing hurt to 
Motee. ‘Tara Chand was tried upon charges 
similar to those against Nim Chand, but he 
has been acquitted on all of them except one, 
namely, that of abetment of giving false 
evidence by instigating Motee. The case 
was tried before a jury consisting of seven 
persons—three Europeans and four natives, 
and it now comes up to us upon appeal, not 
of course upon the facts, but upon various 
complaints which have been made against 
the summing up of the Odliciating District 
Judge to the jury. 

Now we may sa¥ at onceethat we consider 
that, under the law, we have no power what- 
ever to go into the facts of the case in order 
to see Whether or not the conviction was 
right; that stands entirely upon the verdict 
of the jury. We have only to consider 
those facts (and no doubt to that extent we 
* must consider them) in order to see whether 
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the Judge has done hig duty in laying the 
case before the jury for their consideration. 
Now dealing with this, there is a very clear 
line of distinction to be drawn between the 
various objections that have been taken 
before us. So far fs these objections are 
objections to the summing-up of the Judge 


upon points of law, we are bound to examine ` 


the Judge’s observations with the greatesh 
possible nicety. I do not at all mean to say 


that we are to apply ‘to the record,of hiss ẹ 


observations which we have before us mistite 
verbal criticisms; but we are bgund to see 
that he has laid before the jury what the law 
is upon the case which they had to deal with, 
and that he has laid it down rightly. But, 
so far as these objecttons eare objections 


to the observations which the. Judge has ° 


made upon the facts of the case, they ought 
to be looked upon in a totally different light: 


What a Judge says to a jury upon thelaw is ` 


(as the Officiating Sessions Judge very 
properly remarked in this case) an absolute 
and binding direction upon them. What he 
addresses to them upon the ‘facts, are only 
such observations as he thinks it necessary 
and proper to make in assisting them to arrive 
at a conclusion upon the ewidence which it is 
wholly in their province to deal with as they 
think proper, and the observations which a 
Judge would make toa jury upon the facts: 
would be determined by circumstances which 
must vary, one may almost say, in every case 
and in every tribunal in the country. They 
would vary in a very great degree according 
to the intelligence: of the jury whom the 
Judge was addressing ; they would also vary 
very much according as the case had or had 
not been fully discussed both for-and against 
the prisoners by Counsel prior to his 
addressing them. Had there been no 
discussion of a case by Counsel, it would 
undoubtedly be necessary for the Judge to 
point out many things which, after the case 
had been fully discussed on both sides, both 
for the Crown and fyr the prisoħer, might 
well seem to him ah creel And, on -the 
other hand, a Judge has very often to caution 
a jury against accepting without very careful 
consideration some of the suggestions that 
are made to them. When we are called upqn 
to say whether or not the Judge has done 
his duty in Addressing the jury on the facts, 
we must look to his summing-up as a whole, 
and see that the case has been fairly’ laid 
before them. S ? / 
Now upon the facts, the simple point upon 
which the Judge’s attention had to be drawn 
in this case wis whether or no they could 
° 


a 
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believe the evidence of the witnesses who 
had been brought before them for the 
prosecution. The trial was one which lasted 
over a great many days, and we know that 
both sides were represented by able Counsel, 
and ib “may be fairly* presumed that all the 
salient questions upon the evidence were 
fully brought tothe notice of the jury. 

evertheless the Judge did, and we think did 
Mehtly, impress upon the jury that there 
~ werd some important facts of the case to be 
 coagidered by them before they could accept 
the evidence which had been given. It is 
quite true? that Mr. Woodroffe in his able 
address to us to-day has pointed out other 
circumstances which were not alluded to 
specifically by the Judge, and which were 
- well worthy the attention of the jury in 
forming their opinion upon this case. But 
we do ot think that it is the duty of 
this Court to say that the Judge has not 
properly placed the case before the jury, 
because he bas not adverted to every 
circumstance which might seem to us to be 
important. There might be cases, no doubt, 
in which it might appear that a summing-up 
of the evidence on the facts was so defective 
that it was not a fyir statement of the case to 
the jury; but this summing-up cannot be 
and has not been so characterized. It is 
only said to be defective in not noticing all 
the considerations favorable to the prisoners, 
but how far that was necessary would very 
much depend upon the consideration as to 
how far the facts and circumstances of the 
‘ease were brought to the notice of the jury 
by the Counsel who had addressed them. 
We do not see any reason whatever to doubt, 
in this case, that, so far as it was necessary, the 
Officiating Sessions J@dge has addressed the 
jury as fully as was necessary upon the 
evidence which they had to consider. 
Therefore, we think that, so far as the 
objection taken to the summing-up of the 
Judge to the jury upon the facts is concerned, 
we oughte to hold that that summing-up was 
quite sufficient. DE . 

But there remain to’Be disposed of three 
points upon whick the Judge has given his 
direction to the jury oo points of law. The 
first of those with which we have to deal is 
where the Judge says that “it has been 
“contended also that the false statements of 
“ Bhoot Nath and Motd in respect of which 
“the prisoners have been charged, having 
“been made to the Bolice only, were no 
“evidence, and that therefore Section 194 is 
“ not applicable to this case. This contention 
“is unsound.” Now, in order to establish a 
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conviction for abetment, it is fo doubt 
necessary that the crime which was eabetted 
should have been intended to be committed ; 
and, supposing that those statements had beem 
only intended to be made toù private 
individual, this objection would probably 
be good. But it is not necessary under 
Section 194 that the false evidence which 
is given should be the evidénce given in 
a Court of Justice. Section 191 provides 
that whoever is bound by any express 
provision of law to state the truth upon .any 
subject and makes any statement which is 
false, and which he knows or believes to 
be false, is ‘said to give false evidence. Now, 
under Section 119 of the Code of Criminal 
Procedure, a Police officer making an 
investigation may examine orally any person 
supposed to be acquainted with the facts and 
circumstances of the case, and such person 
shall be Round to answer all questions put 
to him by such officer; and it would bea 
complete offence of giving false evidence as 
defined by Section 191 taking into consider- 
ation the provisions of Section 118 of the 
Code, if a false statement had been made by 
such person. There is, no doubt, therefore 
that, whether this statement was intended to 
go further than the Police or not, it would 
fall within the definition of the false evidence 
given in that Section. But as the Judge 
points out, and we think rightly points out, 
it was clear that, if this offence was committed 
at all, it was intended that those false 
statements should be given, not only in the 
Police office, but also in the Magistrate’s 
Court and ultimately in the Court of Sessions ; 
and, therefore, in either view of the case, we 
think this objection fails, 

Then another objection in point of Jaw 
was that no charge can be made under 
Section 330, because the supposed offence 
of murder had not been committed at all, and 
that, where no offence had been committed, 
no confession or information likely to lead to 
its detection can be extorted. The words 
of Section 33Q are, that whoever voluntarily 
causes hurt for the purpose of extorting 
from «the sufferes any confession, or any 
information which may lead to the detection 
of an offence or misconduct, is liable to the 
punishment mentjoned in that Section. Now 
there is no doubt that in one sense it is true 
that, where there has been no offence, no 
information can lead to the detection of it; 
and perhaps it may be said that the definition 
of the offence is expressed in ‘words not 
very happily chosen. But, as it appears to 
us, it was not the intention ofthe Legislature 
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to confine the offence under this Section to 
cages ty which an offence had actually been 
committed. We think that, upon the true 
éonstruction of that Section, it is wholly 
immaterial whether an offence has been 
committed or not. It seems to us that the 
offence which that Section intended to 
describe ig that of inducing a person by hurt 
to make  stitement or a confession having 
reference to an offence or misconduct; and 
whether that offence or misconduct kad been 
committed is wholly immaterial. As a 
matter of fact some of the worst cases*which 
have come before this Court of causing hurt 
for the purpose of extorting a statement or 
confession by Police officers, have been cases 
in which no offence-has been committed ; 
and no instance has been shown of any 
objection having ever been taken that that 
element was necessary to constitute the 
offence under this Section. A case of this 
kind will be found in the 7th Weekly 
Reporter, page 8, Criminal Rulings. That 
is a case which in some of its salient 
features is very like the present, and which 
was very fully argued by Counsel. In that 
case four persons were convicted under this 
-Section, although it was quite clear that no 
offence was committed, because the supposed 
murdered person was found to be alive and 
was present at the trial. We think, therefore, 
that that objection also fails. 

There remains the other objection that the 
summing-up of the Officiating Sessions 
Judge is erroneous in respect of Section 194; 
and having both of us given the most 
careful attention that we could give to this 
summing-up, we are compelled to come to 
the conclusion that in that respect the law 
as laid down by the District Judge is 
defective. The offence which is supposed to 
have been abetted is that of giving false 
evidence, and it requires no argument to 
establish that no person can abet the giving 
of false evidence unless he knows or believes 
that the evidence which is dntended to be 
given, or which he desires to be given, is 
false. In order to convict a person of 
abetting the commission ‘ofe a crime, ites not 
onty necessary to prove that he hag taken 
part in those steps of the transaction which 
are innocent, but, in some vay or other, it is 
absolutely necessary to connect him with 
those steps of the transaction which are 
criminal, Therefore it seems to us clear 
that, unless the jury were satisfied that these 
persons ndt only intended that those state- 
ments should be made, but intended that 
those statements should be made falsely, 
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they cannot be said tothave committed any 
offence under this Section. Indeed; it is 
probable that the Officiating Sessions Judge 
in this case was perfectly aware that that 
was the law, and for that reason we should 
have some hesitation is putting a congtruction 
upon his charge which is so plainly opposed 
to the law. But we mus? read the charge, 
not of course as the Judge may hav 

intended, but as Wwe may fairly suppose thåt 


the jury understood it; and I think, taking a 


the charge all through, it is probable hat 
the jury may have been misled by it and 
may have come to the conclusion that it was 
an offence, as described in this summing-up, 
to instigate a person to make statements 
which ultimately turned oyt to be false, 
whether the persons who iustigated them - 
knew them to be false or not. The general 
observation which the District Judge makes 
at the outset is this. He says :—‘‘ According’ ` 
“to my view of the Jaw, however, it is 
“immaterial, as far as your verdjct on this 
“ charge is concerned, whether the prisoners 
“did or did not believe the case tó be a 
“true one. For if they simply endeavoured 
“honestly to ascertain the truth by question~ 
& 3 J > e. 

ing persons likely to kgow it, no blame 
“could attach to them.” So far I entirely 
agree with what is stated. Then he goes 
on to say :— But if they began by assuming, 
“whether in good faith or not, that the case 
“was a true one, and then pressed persons 
“to make statements supporting that view, 
“they would be in my opinion legally 
“ responsible for. those statements if false, 
“ond would be guilty of abetment of the 
“ giving of false evidence.” Tiat statement 
of the lawis defective. The Judge should 
have said, “and tin pressed persons to 
make statements ‘which they knew or 
supposed to be false.” Then it becomes 
necessary to look through the rest of the 
charge, in order to ascertain whether the 
imperfect statement of law in that part 
has been amended afterwards; and, looking 
through the whole sof this charge, we find 
that, wherever the Yudge had to say any- 
thing in respect the ‘offence under this 
Section, he falls imo the same error. A. 
little further on he says :—“ The question , 
‘for you to decide is whether they-(the 
“statements) were made at the instigation 
“of the prisoners* or any of them or 
“not. If the statements were made at the 
“instigation of the prisoners, then they are 
“ liable to punishment under Section 115 
“read with Section 194.” Thereagain he’ 
ought to have told the jury, “if the 
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statements were made, at the instigation of 
the prisoners, and they knew or believed 
them to be false, then they would be liable 
to punishment under those Sections,” or 
something to that effect. Then when he 
goes to deal more particularly with the facts 
of the case as regards Nim Chand, having 
gone through them with some minuteness, 
de says in speaking of any, motive that Nim 
Chapd might have had, that ‘the only 


e »“ explanation of such conduct in Nim Chand 


“Would seem to be that, as suggested by his 
“own Cognsel, he was anxious to gain the 
“ approbatior of his superiors by a successful 
“investigation of what he may have 
t supposed to be a true murder case. This 
“might lead him t® press witnesses to say 
` what would prove the case: but, if'state- 
“ments made at his suggestion turned out 

“ false, he would be responsible for them.” 
" This statement would mislead the jury 
unless it is* qualified by saying that they 
must have known or believed that the 
statement to be so made was false. The 
Judge reverts to if again when summing- 
up the case against Nim Chand as regards 
the instigatiog of Motee. He says :—“ It 
“ig impossible o believe that it (the 
“ statement) was spontaneously made, and 
“there is nothing beyond the evidence for 
“the prosecution to show how it was 
“ elicited. You must say whether or not 
“Nim Chand was concerned in procuring 
“it” Here again -he ought to have told 
the jury “in procuring it with a knowledge 
that if was false.” These are all the 
observations which the Judge makes under 
that Section ; and taking all these observ- 
ations together, we think that it is quite 
probable that they may have misled the 
jury as to what the law is in this respect. 
Under these circumstances we are bound to 
say that, so far as the convictions under that 
Section are concerned, they cannot be 
supported. Those obsérvations were made 
only with reference to the case of Nim 
Chand, but no separat® statement of the law 
was made with reference to the case either 
of Tara Chand or of Keylash. Therefore, 
even though Koylash has not appealed, we 
aye obliged to apply the same rule to his 
case so far as the conviction under that 
Section is concerned; and we think that 
neither as to Nim Chand nor Tara Chand 
nor Koylash can the convictions under that 
Section be*supported.® But it appears to us 
that, although that is so as regards the 
summing’ up of the District Judge and his 
laying down the law under Section 194, the 
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conviction under Section 330 remains wholly 
untouched. Under that Section, thé law &s 
Jaid down by the Sessions Judge, appears to 
be wholly unimpeachable. With reference® 
to the charge under Section 330, we have 
already expressed our opinion that it was 
wholly immaterial whether or not an offence 
had been committed, and that,it was wholly 
immaterial whether the person causing hurt 
believed that an offence had been committed; 
nnd it sebms to us equally immaterial whether 
the person causing hurt believed that the 
information which was about to be given was ` 
or was not true. That Section is directed 
against any violence whatever, and to obtain 
any sort of confession or statement having 
reference to a criminal charge, 

We think therefore that, although there 
being an error in the summing-up of the 
District Judge, we ought to quash the 
convictions under Section 194, yet the law 
as laid down by him in respect of the charge 
under Section 330 is right, and the 
convictons on this charge ought not to be 
interfered with. 

The result is this that, as regards Nim 
Chand, his punishment remains precisely the 
same, because the Judge has not proceeded 
to pass any sentence upon him on the first 
charge; and so as regards Koylash. As 
regards Tara Chand, he having been acquitted 
upon all the charges except the first, his 
conviction must be quashed altogether: and, 
I think, we may fairly say, that that is a 
result which apparently need not be regretted. 
We cannot reconcile his conviction upon this 
charge, and his acquittal on the other 
charges, with the observations which were 
made by the jury in answer to a question 
put by the Judge which led to his passing 
no sentence upon Nim Chand and Koylash 
under Section 194. 

With regard to the punishment, we think 
we cannot say that this is a consolidated 
sentence. The Judge has carefully passed 
his sentence separately upon each charge ; 
but notwithstanding that, if we felt that the 
expression of our opinion that Nim Chand 
must “be acquitt€d upon the first charge 
really affeated the amount of the punishment 
which he ought to receive, we should have 
ho hesitation in reducing fhe sentence passed 
by the Sessions Judge. But it appears to 
us that it really does not. The propriety of 
the sentence upon Nim Chand depentls upon 
whether or not any violence was used by 
him to extort the information in question ; 
and if the verdict of the jury in that respect 
was right, and we think#we are bound to 
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assume fn the absence of any allegation to 


tif corfrary that that verdict was right, it 
appears to us that the sentence passed upon 
*him is no more than he deserves, and we see 
no ground’ for reducing it. 


As regards Tara Chand, the conviction as 
against him will be set aside altogether, and 
he will be acqhitted. 
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The 1st July 1873. i 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Howble F. A. Glover, 
Judge. i 


Jurisdiction-—Revival of Case—Discharge, 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Sylhet, 


Hari Singh 
versus 


Danish Mahomed and others. 


t 


A Magistrate of a district has power to order a Subor- 
dinate Magistrate to revive a case in which the accused 
had been discharged, 


Reference.—TueE facts of the case are as 
follow :— ; 


Hari Singh Peadah was deputed to serve 


a warrant in a registration case on Sundori | 
He executed it, and was taking ; 
Sundori along with him, when Danish aud | 


Bebee. 


others came and rescued her from custody. 
The Deputy Magistrate, Mr. Black, after 
hearing the evideuce of some of the witiesses, 
and without putting accused on his defence, 
discharged him under Section 215 new 
Criminal Procedute Code wn the 4th April 
last, holding that a counter-charge brought 
qgainst the Peadah was proved. The Moon- 
siff in whose Court the Peadah was employed, 
then made a representation to the Magistrate, 
and asked that the case might be revived 
and further evidence taken. Meanwhile, the 
Magistrate had» Mard the appeal of the 


+ 
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counter-case in which the Peadah had been 
punished, and reversed Mr. Black’s order on 
that case. 


The Magistrate of the district, holding, 
there had been s failure of justicé in the 
rescue case, applied to this Court for instruc- 
tion whether be could fevive the case or 
not. I answered in the affirmative, as I hac 
already expressed’my opinion in my mem®- 
randum of the 20th May filedin the kidnajping 


` 


case of Kistoram Mohara vs. Anis eod” ° 


others,” submitted this day tò the Honorable 
Court under the provision of S&ction 297 
Criminal Procedure. 


The Joint Magistrate evidently fixing on 


the words “ failure of justice” in the Magig- | 


trate’s memorandum holds that the Magistrate 
of the district has not the power to xevive the 


case and to make it over to him for. 


disposal. “ , 


In my opinion the Magistrate of tke 
district had the power to revive a case, not 


on account of “ failure of justice,” but on - 


an application for a revival of a case on the 
ground of there being ‘‘further evidence 
procurable which was no before the Court 
when the order of discharge was given.” 


The Joint Magistrate refers to the argu- 
ments adduced in his letter} of 31st May 





* See next case, 

+ The letter of the Joint Magistrate ran as follows :— 

With reference to your proceeding dated 28th May 
1873, endorsed on the record reviving the case Hari 
Singh Peadah vs. Danish Mahomed, Section 225 Indian 
Penal Code, although evidently by mistake on the record 
Section 224, Indian Pena Code, discharged by Mr. 
Deputy Magistrate Black under Section 215 Code of 
Criminal Procedure, and referring it to me for trial, I 
have the honor, before proceeding with the case, respect~ 
fully to request the favor of your informing me under 
what Section of what law you have aged in reviving 
this ease so discharged. I have already had the advan- 
tage of the opinion of thp Sessiens Judge, dated 20th 
May 1873, given on your letter of reference to him, 
No, 661, dated 15th May 1878, attached & the record 
in case Queen vs, Anis Molgira and others, copy of which 
was forwarded by you to wunder memorandum No. 686, 
dated Z2ist May 1873; but neither in that opinion nor 
in his subsequent opinidg, dated 27th May 1873, endorsed 
on the records of this cas¥and asked for by you in your 
endorsement on the record dated 23rd May 1873, has he 
favored you with any authority for the power of reviyal 
on the ground of failure of justice of a case discharged 
under Section 215 Code of Criminal Procedure. I have 
carefully searched the lgw for myself, but have been 
unable to find any such authority vested anywhere else 
than in the Honorable the High Court under Section 297 
§1 of the Code of Criminal, Procedure, {n confirmation 
of this, I would beg to draw your attention to my 


explanation dated 31st May 1873, accompanying the 


record of the case Queen vs. Anis Mohuraand others, 
forwarded this day fo you with a view to a reference to 
the High Court, 


+ 
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which is filed with the kidnapping case ; but 
no where throughout that letter can I find 
the word revival mentioned. The Joint 
Magistrate appears to consider revival of a 
case and revision of a case by the Honorable 
Court a8 one and the sîme thing, l 

Section 296 of the Criminal Procedure 
Jays down that the Sessions Judge and 
@fagistrate ‘have the power of referring a 
case, to the High Court for revision when 
order is contrary to 
lav% &c. But, in this case the point in 
question ig the revival of the case by the 
prosecuting party, aud not that the judgment 
‘or order is contrary to law. It could never 
lave been intended by the Legislative 
‘Council that all orfiers for the revival of a 
` case must issue from the High Court, and 
from no other Court. If such had been the 
intention of the law, the same would have 
` been specified i in Section 296. 

I hold if the present case that the order 
Of the Magistrate of the district was legal, 
as he has the power of entertaining com- 
plaints, and so has the power of reviving a 
case on a fresh complaint, and he has also 
the power of gnaking a case over to any 
subordinate ; and } further hold that the Joint 
Magistrate was in duty bound to proceed 
with this case under the order of the Magis- 
trate dated 28th May last. 


Judgment of the High Court. 


Couch, C.J.—In this case we are of 
opinion that the Magistrate had power to 
make the order of the 28th of May last, and 
the Joint Magistrate was bound to treat the 
prosecution as revived and to proceed with 
the case. Š 


The 1st July 1873. 
-a Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hot’ble F, A. Glover, 
-Judge.” > 7 


Jurisdiction—Discharg-Revival of Case— 
Complaint- Remand, 


Reference to the High Court under Section 
-296 of the Code of Criminal Procedure 
by the Sessions Judge of Sylhet. 
Kistoram Mohara 
versus 
+ 
Anis and others, 


In a case’ before the Joint Magistrate in which the 
prosecution was closed, and the accused discharged under 


Section 215 of the Code of Criminal Proedure, the 
Magistrate, on a petition presented to hin® by the 
prosecutor, passed an order of remand directing the Joint 
Magistrate to proceed with the case at the stage at® 
which he left it: 


Herp that the discharge not being equivalent to an 
acquittal, the Magistrate might have @eccived a com -~ 
plaint if he saw sufficient reason for doing so, and 
might have made it over to a subordinate officer to be 
heard, but he had no power to make the order of remand 
which he made, = 


Reference.-Tue charge was one of 
kidnapping, &c., and was prosecuted in the 
Court of the Joint Magistrate by the Police, 
assisted by the Assistant Superintendent of 
Police, Mr. Raban. The examination of 
some of the witnesses only occupied two 
days, and When Mr. Raban was not present, 


the Joint Magistrate called on both sides to. 


argue the case and discharged the accused 
under Section 215 new Procedure Code. 
The injured party, we. the husband of 
the kidnapped girl, then petitioned the 
Magistrate of the district to have the case 
rebeard, as all his witnesses had not been 
examined before the accused were discharged. 
The application being one of simple revival, 
the Magistrate of the district should in 
my opinion have granted the application 
stating that in his opinion the real 
complainant had given good and sufficient 
reasons for reviving or admitting the case 
to a rehearing, and he might then have made 
it over to any subordinate officer. Instead 
of this, the Magistrate unfortunately recorded 
an opinion on the management of the case, 
and on the recorded decision passed an order 
of remand directing the Joint Magistrate to 
proceed with the case at the stage at which 
he left it. Manifestly by that order the 
Magistrate usurped the powers of revision 
given to the High Court alone under Section 
297 Paragraph 2 of Act X of 1872 Criminal 
Procedure, « 


I hold that the Joint Magistrate was right 
in declining to ob@y that order, and I forward 
jhe papers and request that the order of 
remand passed by the Magistrate on the 7th 
May 1873 may be set aside. 

è 

Further, I beg to solicit the sanction of the 
Honorable Court in its power ôf revision 
to direct that the original case may be 
remanded, as the accused rere improperly 


as \ 


discharged. Section 215 Explanation III 
litys d&vn that an order of discharge cannot 
be passed until the evidence of the witnesses 
enamed for the prosecution has beem taken. 
In the pkesent case the prosecution was 
brought on the information ‘of the husband 
of the kidnapped girl. The girl was taken 
from place to place in open day light. There 
is proof that the girl is under 16, and it does 
not matter whether she went of her own 
accord or was forcibly taken. Tiere ‘was 
no consent given to her being taken, either 
“by her husband or her father, and if the 
girl was precocious the Joint .Magistrate 
had not the power to form an opinion opposed 
to the provisions of the law as to the age at 
which an offence could not be treated as 
kidnapping, The girl may have been ill- 
advised, or a bad character, but that did 
not and cannot alter the law of guardianship 
and minority. Again, the Joint Magistrate 
has considered that the prosecution was 
made by the Police on the part of the 
Crown, and that the injured party could 
not interfere or apply to the Court in 
any way for the revival of the case. This 
is certainly a very uusafe argument and 
clearly shows the need of giving to Magis- 
trates a power of revival when the Police 
have mismanaged a case, or a Magistrate has 
put a wrong interpretation on the law. 
The opinion expressed by the Joint Magis- 
trate is equivalent to stating, that, when a 


Criminal 


party has laid his complaint before the’ 


Police, he is not to stir hand or foot without 
the orders or consent of the Police. 


There is one other point mooted in this 
cse and on which the Magistrate desires an 
opinion, namely, whether the Magistrate of 
the district has the power to order the 
revival of a case when the accused have 
been discharged under Section 215. I 
consider that, when a complainant has fresh 
and reliable evidence, he can apply either to 
the officer who disposed of the case if he 
have the power to entertuin complaints, or to 
the Magistrate of the district and ask to 
have the case revived, and, that in, such cases 
there is no necessity to forward the records 
to the High Couré to exergise its powers of 
revislen. 

@ aug 

Section 296 lays down that it is only when 
the judgment or order is contrary to law, 
Sc, that a report is to be made to the High 
Court. It is‘therefore manifest that the 
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‘power of revival rest; with the Magistrate 


of the district, and those of his subordinates 
who are entrusted with authority under 
Section 21 Clause 10, with power fo entertain 
complaints and receive Police reports. „An 
application for revival must of course be 
founded on the ground of proof other than 
that already recorded being forthcoming. 
The case has not been treated by either the 
Magistrate or myself as coming undey the 


provisions of Section 195 new Criminal Pro-e e 


cedure, and it is therefore ynuecessary®for 
me to answer the lengthy arguments given 
by the Joint Magistrate on this point. 


Judgment of the High Court. ° 


Couch, C.J.—It is stated in the’ proceed- 
ings of the Joint Magistrate on the 25th ° 
that no further evidence was offered for the 
prosecution, and the examinatipn of the 
accused persons was then taken, after which 
the case was adjourned. On the next day, 
the Joint Magistrate having, -as Is stated, 
heard the Police aud the mookhtar of the 
accused, discharged them, whieh was regular 
under Section 216. 


It does not appear that any application 
was made to him on the 25th to take any 
further evidence for the prosecution, and the 
Police, who appear to have had charge of 
the prosecution, allowed him to take the 
examination of the accused persons, .whieh 
would not have been proper if there was 
other evidence to be produced. The discharge, 
however, was not equavalent to an acquittal. 


"The Magistrate might have received a 


complaint if he saw sufficient reason for 
doing so, and might have made it over to a 
subordinate officer to be heard*; but he had 
no power to muke the order of remand which 
he made. That order, dated the 7fh of May 
last, must be set asides 

@e 


N 


t 





P 





ad 73. | Creminal THE WEEKLY REPORTER, Rulings. 
Ow Bits 
The 9th July 1878. These endorsements were admittedly signed 
by the District Registrar, the Frincfpal 
Present : Sudder Ameen of the District, Baboo Huro 
The Hon’ble F. A. Glover and E. G. Birch, | Chunder Chatterjee. . ° 
Judges. The accused is said to have forged these 


Forgery—False Endorsements— Registration — 
Mohurrir—PublioServant—Act XLV of 1860 
s. 464—Act IX (B.C.) of 1862. 

g The Queen 


+ 


e VETSUS 


Dwerkanath Ghose, Appellant. 


Committed by the Magistrate, and tried by 
* the Sessions Judge of West Burdwan, 


on a charge of forgery, &e. 


” Baboos Rashbehary Ghose and Bhobany 
Churn Dutt for the Appellant. 


Baboo Juggadanund Mookerjee for the 
Prosecution. 


e 

Where the accused, a mohurrir in a Registry office, was 
charged with making false endorsements of registry 
on the back of certain deeds, which endorsements were 
signed by the Registrar, it was held that, before he could 
be convicted of forgery under Part 3 s. 464 Penal 
Code, it must begshown that the Registrar, in conse- 
quence of deception pragtised upon him by the accused, 
did not know the contents of the document he was 
signing. 

Money received by a mohurrir, appointed under the 
‘Registration Act IX (B.C.) of 1862, by way of fees 
for registering deeds, is money entrusted to him asa 
public servant. 


Glover, J—TueE prisoner, who was a clerk 
or mohurrir in the District Registry office at 
Bancoorab, has been convicted (1) of misap- 
propriating certain moneys entrusted to him 
in his capacity of Registry mohurrir, under 
Section 409 Penal Code ; and (2) of forgery 
in three several iustanc8s under Section 466 
Penal Code. 

For the first offence he has been sentenced 
tobe rigorously imprisoued for three years, and 
- to pay a fine of Rs. 500 with an’ extra 

year’s imprisonment on default; for thesecond, 
to six years? rigorous imprisonment (two years 
for each forgery). 6” 

He has appealed to this Court, and his 
case has been fully argued yy Counsel. After 
going through the ‘recofd and hearing the 
junior Government Pleader for the Crown, 
we are of opinion that the conviction under 
Section 466 Penal Code cannot be sustained. 

What are called the thre forgeries are three 
endorsements on the backs of three documents 
brought to tle Registrats office for registry, 
to the effect that the deeds in question had 
been duly registered in such and such a page 

_ or pages of such and such a vélume. 
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signatures in the sense of Part 3 of Section 
464 Penal Code, inasmuch as by his mis- 
representations, the Registra was led to 
suppose that the deeds had been duly copied 
into the books, and signed the endorsement 
on that finderstanding. 

But, as a matter of fact, there is no evidence, 

‘that the@Registrar was so deceived: he does 
not say so in his evidence, and it is clear that 
he had the means at hand of at once verifying 
the correctness of the endorsemert he was 
signing ; and it appears that in some cases he 
did so. But however this may be, before a 
conviction under this Section can be had, it 
must be shown that the Registrar, in conse- 
quence of deception practised upon him by 
the accused, did not know the contents of 
the document he was signing. There is no 
such allegation in the present case. On the 
contrary, the Registrar admittedly knew 
perfecily well the nature of the certificate he 
was signing. The forgery Sections of the 
Code cannot be made to apply to this case ; 
a conviction might possibly have been had 
under Section 415 (cheating), but, under the 
circumstances, we do not think it advisable 
to alter the conviction. ‘The whole thing 
was brought about by the most culpable 
neglect of his duty by the Principal Sudder 
Ameen Registrar. 

Another reason for not altering the convic- 
tion is that the accused will be sufficiently . 
punished by the sentence of, three years’ 
rigorous imprisonmentand fineimposed on him 
for the offence of criminal breach of trust under 
Section 409, and of which we think he has 
been properly convicted. 

By Act IX (B. C.) of 1862, all Registry 
officers were appointed by Government, and 
part of a Registry mohurrir’s duty was to 
receive the fees paid by parties bringing 
deeds for registey. We have no doubt that 
money so received (and it is proved by the 
evidente of several witnesses that it was so 
received) would be money entrusted to the 
mohurrir as a public servant. With regard 
to the particular deeds® which form the 
subject of this trial, it may be fairly presumed 
that the fees were duly paid upon thems 
inasmuch as no registration would be éffected 
or said to have been effected until these fees 
were paid. It is proved that fees so paid 
were kept by the accused until the usual 
remittance was made to the Collector, and it 
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is not denied that the accused has not been. 
abfe to &ccount for the moneys that must have 
assed through his hands. 

After reading the evidence and giving 
every consideration to what has been 
advanced in behalf of the prisoner, and not 
forgetting that much of what has happened 
was caused byethe systematic neglect of his 
duty by the Registrar, we can see no sufficient 
reason fur interfering with the Lower Court's 
finding and sentence under Section 409 Penal 
Code. The conviction under Section 466 is 


Criminal 


set aside; that under Section 409 wN] stand. ° 





The 10th July 1878. 
Present: 


The Hon’ble F. A. Glover and B. G. Birch, 
Judges. 


Accused: Person— Examination—Certificate— 
S. 846 Code of Criminal Procédure. 


Reference to the High Court under Section 
287 of the Code of Criminal Procedure by 


the Sessions Judge’of Beerbhoom for the ' 


confirmation of the sentence of death. 
The Queen 
VETSUS 


Lucky Narain Dutt, Prisoner. 


In recording the examinations of accused persons under 

s. 346 of the Code of Criminal Procedure in the language 
in which they are given, a Magistrate need not take 
down the examination in his own hand: it is enough that 
he append a certificate that the examination was con- 
ducted in his presence, and contains accurately all that 
was stated by the accused person, 


Glover, J.— UNDER the circumstances we 
do not think. it advisable to confirm the 
sentence of death passed by the Sessions 
Judge, and alter it accordiugly to one of 
transpor tation for life. 

The attention of the Extra Assistant 
Commissioner should be drawn to Section 346 
of the Code of Criminal Procedure, under 
which, ss has been ruled by this Court, all 
examinations of accused persons are to be 
recorded in the language in «hich they are 
given. 

e There is nothing in the Procedure Act 
which necessitates a Magistrate to take 
down such examinations in his own hand. 
It is evough that he append a certificate 
that the examination was conducted in his 
epresence, and contains accurately all that was 
stated by the accused person. 

In this particular case the deposition of the 
Extra , Assistant Commissioner proved the 
fact of the aceused’s having made the cou- 
fession us stated, but there might very any 
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be cases in which the ofhission on the part 
of a Magistrate to carry out the provisions 
of Section 846, Code of Criminal Procedure, 
might cause a failure of justice. » 

The 11th July 1873. 4 

Present: 

The Hon’ble Sir Richard Couch, Kt, Chieg 


Justice, and the Hon’ble E. G. Birch, 
Judge. ” 
Jury — Verdicts ° 
Committed by the Magistrate, afd tried by 
the Sessions Judge of Moorshedabad, on 
a charge of dacoity. . 
The Queen, 


VErSUS 


Meajan Sheikh, Appellans. 


A. Judge ought not to put questions to any of the - 
jury as to his reasons for the verdict he jas given. * 

Couch, C.J.—WE reject the appeal, agd 
lat the Judge be informed that he ought not 
to put questions to any of the jury as to his 
reasons for the verdict he has given. 





e 
The 11th Jul} 1878. ‘ 
Present: 


The How’ble Sir Richard Couch, Kt; Chief 
Justice, and the Hon’ble E. G. Bireb, 
Judge. 


References—Acit X of 1872 s. 296, 


Reference to the High Court under Seetion 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 


Dacea. 
lág 


Rajkitto Paul 
VETSUS 
Nittyanund Paul. 


Where a Sessions Judge considers that a judgment or 
order is contrary to lay, or that the punishment is too 
sevore, he should report the proceedings to the High 
Court in the manner prescyjbed by the Ciftular Order of 
16th July 1863, which æ gpplicable to references under 
S. 296 of the present Coot Criminal Procedure. 


Couch, C.J.—Tet thé Sessions Judge be 
told that the Circul& Order dated the 15th 
of July 1863, which applied to references 
under Seaton 434 of the late Code, is 
applicable to references under Section 296 of 
the present Code *of Criminal Procedure, 
and that if he is of opinion that the judg- 
ment or order is co®trary to law, or that the 
punishment i is too severe, he must report the 
proceedings to this Court in the manuer 
prescribed by that Circular. 
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The 12th July 1873. 


Present: 


The Hon’bte Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge ý 


Procedure —Sessions*Trial— Charge—Attempt— 
è Rape—Act X of 1872 s. 283. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Moorshedabad, on 
a charge of attempting to commit rape. 


The Queen 


' versus 
. "4 


“Parbut Sheikh and another, Appellants, 


e 
Act XVII of 1862s. 17 does not apply to a trial 
before a Sessions Judge, but only to trials on the original 
side of the Higle Court. 
The want of any charge of an attempt fo commit 
rafe is a defeat which is cured by s. 283 of the Code of 
Criminal Procedure. 


Couch, C.J.—Tuis appeal is rejected, but 
the Court remark that Act XVIII of 1862 
Section 17 dogs not apply to a trial before 
the’ Sessions Judg&; it only applies to trials 
on the original side of the High Court. The 
Court suppose that the Sessions Judge 
mennt Act XVII of 1862, and not Act 
XVIL of 1862, as stated in the heads of 
charge. The want, however, of any charge 
of an attempt to commit rape is a defect 
which is cured by Section 283 of the Code 
of Criminal Procedure, 


s The 16th July 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Howble F. A. Glover, 
Judge. . ` 


g ` 
Land Dispute— Breach ofèghe Peace— Possession 
—Aot. X of 1872 s. 530. » 


(Criminal Motion ng 15 of 1873). 


” Pirthiram Chowdhry Rai Bahadoor, ‘ 
Petitioner. 


ry ad i 
Mr. J. T. Woodroffe and Baboos Doorga 
Mohun Dass and Mphinee Mohun Roy 
for the Petitioner. 
' é 
The possession regarding which parties are required 


. tò give proof in a case under s. 530 Act X of 1872 
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relating to a dispute for Jand in respect o& which a 
breach of the peace is apprehended, is possessjpn at tic 
time the proceedings are instituted by the Magistrate, 
and not possession at the time the Magistrate comes to 
his decisjon. i 

Couch, C.J.—In this case, Mr. Woodroffe 
applied to us to send for an order of the 
Extra Assistant Commissioner of Gowalpara, 
which had been made under Section 530 of 
the Code of Criminal Procedure. A copy of 
the order is annexed to the petition upon 
which the application was made. It states 
that several cases having been brought in. 
Civil and Criminal Courts by and against 
certain ryots for forcibly taking some paddy 
and timber from a piece of waste land, and 
as some of them were convicted and sentenced, 
the Deputy Commissioner of the district 
ordered the institution of ihe present suit 
under Section 318 of Act XXV of 1861, 
aud called on the parties to give in written 
statements of their’ respective cluims as 
respects the fact of actual ‘possession of the 
subject of dispute, and referred the case to 
the Extra Assistant Commissioner for 
disposal. 


After stating some matters which I need 
not read, the Extra Assistant Commissioner 
says :—“ I tried” carefully to ascertain ‘the 
following points for the decision of the case : 
first, what is the boundary and quantity of 
the land in dispute ; and second, whether the 
land isin the possession of the first or the 
second party.” 


He then states his decision as to the 
boundary ; and on the question of possession, 
he says that the evidence which had been 


‘produced does not show that the second 


party, who is the applicant in this case, has 
tight to the land, nor does it show his actual 
possession of the same; aud says :— The 
Deputy Commissioner called on the second 
party to show his possession, but not to 
create proof of possession after the institution 
of this case, us he appears to have done, 
by supplying temporarily a set of men to 
use force to the ryots of the opposite party, 
from which account it has become apparent 
that hé was rather *nuable to prove the actual 
possession @f the land.” . 

He then states some proceedings of the 
applicant, or perseus whothe Deputy Com- 
missioner considers had been employed by 
him, and says that “after the houses hah 
been burnt, the zemindar made an #pplica- 
tion for a guard of Police to keep, the peace 
there, and had a few constables deputed to 
the spot atvhis cost” (this being subsequent 
to the institution of the proceedings); and 
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proceeds :——‘ His people put up some new huts 
oh the*spot, emboldened in the presence of 
the constables, and prevented the other party 
“from rebuilding their houses theres They 
collected a number of men who actually 
beat certain people of the first party while 
they were’ going along the road ; they took 
some paddy rom a piece of land cultivated 
by one of the ryots of Habraghat, and used 
foree to him. They were continuing on with 
repeated invasions, till I visited the spot and 
_ punished some of them in cases brought 
against them. While I visited thé place, I 
found about fifty men, including two tehsildars 
aud several burkundazes of Meehparah, 
in a few newly built huts, styled there 
Tehsil Kutcheree, These huts were situated 
in the jungle, aud far off from the ryots of 
Meehparah. Although some of these men 
were punished as stated before, they and 
some of the vakeels, intluding Baboo Seetul 
Chundra Bagchee, dewan, seemed to me to 
‘be rather glad, and were under the impression 
that the punishment would show that they 
on behalf of their client the second party (the 
applicant to us) were in possession of the 
land, and that cutting jungle of a few beegahs 
of land, and structure ‘of the few huts, 
though raised after the institution of this 
case under Section 318 of the Code of 
Criminal Procedure, was a formidable proof 
to entitle their landlord (2nd party) to retain 
tle possession under Section 530, Criminal 
Procedure Code, of the whole piece of waste 
land containing 1,973 beegahs, or about 700 
times the land they occupied temporarily ; 
aud this impression, I suppose, would have 
led to the engagement of numerous ryots of 
Meehparah to occupy every bit of jungle 
land for à few hours on the occasion of my 
visiting the place, in order to make improve- 
ment of the proof, had I not gone there all 
‘of a sudden and without giving any previous 
notice to the parties.” 

Having stated these proceedings, he says :-— 
“Tt is clear from the words ‘actual possession’ 
in the latter part of Section 530, and the words 
‘previous possession’ in the margin of Section 
431, Criminal Procedure Code, that in 2 case 
of this kind it is necessary tô see which 


party is actually in possession of the subjegt- 


of dispute before the fow which eaused 
the institution of the case, and not after it ; 
ennd it appears" from the stamped and 
registered pottahs and kubooleuts and the evi- 
dence adduced on behalfof Govind Pria, that 
the land in dispute, excepting the joolies, is 
in such possession of the first party.’ He 
then makes an observation upon the conduct 


of the second party, and adverts to the circum- 
stance that the gentleman on whose behalf 
these proceedings were taken is an Honorary 
Magistrate. : 

Mr. Woodroffe in making the oo 
raised the same question that thefe persons 
appear to have thoughg they could raise 
before the Magistrate, and submitted to us 
that the question for the Magistrate .® 
determine was whether his client was in actual 


possession at the time of making the enquiry.e e 


The Magistrate, I think, notwithstafding 
the use of some expressionse about the 
possession before, what he calls, the row, 
has in effect found which party was in 
possession at the.time the proceedings were 
instituted ; for varios passages in his 
judgment show that this was what was 
present in his mind, and that he was 
considering the distinction between the, 
possession when the proceedings were 
instituted and the possession which the 
parties tried to make it apped there was 
when he came to the spot. I think he is 
right in the construction that he has put ” 
upon the Code of Criminal Procedure, 
Section 318 of the late, and @ection 530 of 
the present, Code. ‘hose require the 
Magistrate to record a proceeding, and to 
call upon the parties to give in a written 
statement of their respective claims as 
respects the fact of actual possession, The 
actual possession as to which they are to 
give in their respective claims must be . 
possession at ‘the time the proceedings are 
instituted. It would be inconsistent to say 
that they are to give in statements as to a 
possession which may be altered, if such 
proceedings as thege are to be allowed, 
before the Magistrate actually makes the 
enquiry. Although the Section contains the” 
words relied upon by Mr. Woodroffe that 
the Magistrate is ‘to declare the party to be 
entitled to “retain possession,” these words 
cannot, when the other part of the Section 
is looked at, be considered ns showing that 
it was to be the pefsession whieh there was 
at the time he came to his decision. Act IV 
of 1840 containdgthe same words in the 
second Section, and they are followed by a 
provision which shows ‘that the Legislature 
contemplated that it might become necessary 
for the Magistrate, not simply to declare a 
party entitled to retain possession, but to 
restore him to possession. 

If we consider what the Magistrate has to 
do, there is no impropriety in the use of .the 
words ‘retain possession.” He has to 
declare the party entitled to retain that which 
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he had at the time of the institution 
of the proceedings, and as to which the 
written statement would be laid before him. 
This case affords an example of what the 
consequences would baif any other construc- 
tion we put upon this provision of the law. 
It would encourgge pergons, after the 
proceedings had been instituted, and after a 
@;satement of the claims had been laid before 
the Magistrate, to carry on a violent contest 
for the possession, so as to appear to be in 
possession when the Magistrate concluded 
his enquiry. Instead of being a wholesome 
law and calculated to prevent breaches of 
jhe peace, it would be caleulated to induce 
persons fo continue to commit breaches of 


_ the peace. . 


Looking at what the Assistant Commissioner 
has said jn this order of the conduct of the 
persous employed by the applicant, the second 
party, itis Somewhat surprising that he 
should have ventured to come to this Court. 
No illegality. or impropriety is shown in the 
«order of the Magistrate. Indeed, it rather 
appears that the object of making this 
application was not on account of any 
illegality or empropriety that was likely 
would be shown irfit, but to get the proceed- 
ings generally before this Court and have 
them reviewed as to matters that are to be 
determined by the Magistrate, and which the 
applicant has no right to have discussed in 
this Court. 


The 18th July 1873. 
ai Present : 


“The Howble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble E. G. Birch, 
Judge. ° 


Héit—Breach of the Peace ~ High Court-- Judicial 
Proceeding—Act X of 1872 ss. 297 & 518. ' 
. e $ 


Reference to the Righ Court under Section 
296 of the Code of y iminal Procedure 
by the Officiating “Sessions Judge of 
Backergunge. 


Bholanath B ose 


VETSUS 
° e 
- Komuruddin, 
è 


In a case in which ‘the Magistrate passed an order 
ander s, 518 Code of Criminal Procedure for closing a 


a 

hat on the ground that it was only a mile apart from 
another hit, and a breach of the peace was no® unlikely, 
the Sessions Judge recommended that the order should 
be set, aside, s. 518 applying only when a breach of 
the peawe was imminent: ä 

Huro that, under expl. II, s. 518, the order 
could be made in all cases upon such information as 
satisfied the Magistrate, and as the order was one which 
the Magistrate had power to make and was not contrary 
to law, the High Court could not under s, 297 Code of 
Criminal Procedure set it aside, j 

Orders made under s. 518 are not judicial proceedings 
and therefore are not within s. 297, 

Lad 


Reference.—On the complaint of-one 
Komutyddin that a new hat had been estab- 
lished contiguous to his and on fle same days 
of the week, and that breaches of the peace 
were likely, the Otficiating Magistrate passed 
an order under Section 518 of the Code that 
the new hat should not be held on these 
days. 

Mr. Morris, the Judge, .considered that 
there was,no evidence or information such 
as could justify the Magistrate in thinking 
a breach of the peace imminent, and requested 
him to re-consider his order, or at all events 
take further evidence. 

The Magistrate then deputed a Deputy 
Magistrate who visited the spot, and reported 
that as the two hats were only a mile apart, 
a breach of the peace might not unlikely 
happen, 


The grounds on which I think the Magis- 
trate’s order is erroneous in law are that 
beyond the opinions of the Deputy Magis- 
trate and the Magistrate himself that, when 
two rival hits are held only a mile apart on 
the same days, a breach of the peace is not 
unlikely, there is no evidence or information 
that any breach of the peace is intended by 
any party, or that any preparation for it has 


‘been made, or that one is in any way immi- 


nent, 


As I understand Section 518 only to apply 
to urgent cases where delay would frustrate 
the ends of the law, and that a Magistrate 
is not justified in acting under it except on 
information which gives him reason to 
believe that a*breach of the peace is not 
only not improhable event, but is actually 
imminent, I think that the Magistrate’s order. 
ought to bå set aside. 

» My reasons are more fylly detailed in my 
order of yesterday’s date, 


Judgment of the High Court. 


Couch, C.J.—~This case has beea reported 
to the Court by the Officiating Sessions 
Jydge under Section 296 of the Code of 
Criminal Procedure, which empowers a Court 


* 
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of Sessions to do so when it is of opinion 
thåt th8 judgment or order is contrary to 
Section 297 empowers this Court, in a 
tase SO yeported, if it appears to theeCourt 
that there has been .a material error in any 
judicial proceeding in any Court subordinate 
to it, to pass such order thereon as it thinks 
fit. è 

Explanation JI of Section 518, under 
' which the order was made, says that the 
order may in all cases be made upon such 
information as satisfies the Magistrate, and it 
has been held by this Courf on a iference 
to a Full Bench in the case reported in X 
Bengal Law Reports, page 4384,* that a 
Magistrate had power, under the correspond- 
ing Section of Act XXV of 1861, to make 
such an order as has been made in this case. 
The order which has been reported to us 
cannot be said to be contrary to law., There 
is another reason for this Court béing unable 
to pass any order upon it, for Section 520 
declares that orders made under Section 518 
are not judicial. proceedings, and they are, 
therefore, not within Section 297. 


The 26th July 1873. 


Present: 


The Hon’ble Sit Richard Couch, Kt., Chief 
Justice, and the Hou’ble F. A. Glover, 
Judge. ` 


Opium— Possession—Act XXI of 1856 s. 53. 


Reference to the High Court under Sec- 
tion 296 of the Cade of Criminal Proer- 
dure by the Officiating Magistrate of 
Honghyr. 


Tho Queen 


CE7 SUS 
° ry 


Gunesh Mana, @&résoner. 


Where opium was found in the possession of a person 
who was a servant of the accused, and who alleged that 
he obtained it from the wife of the accused, and that 
“he wife had purchased it from an opium cultivator, 
it was ‘held that the accused could not be convicted 
under s. 638 Act XXI of 1856, as it had not been 
shown that*the purchase by his wife was authorized by 





"18 W. Ra, Crim, 47, « 


the accused, and therefore her? possession of the opium 
or that of the servant cotld not be considered the 
possession of the accused. 


Reference. —GuNrESH Mana is $ maddad- ` 
vendor at Jumalpore, and he holds a license 
from Government. On the 26th Jpe a boy 
(servant of Gunésh) by pame Bandha was 
caught by Bhim chowkidar of Jumalpore 
with 53 tolshs of opium in his possessioya 
When asked, this boy said that the opium 


had been given to him by one Rajceomuri, e eè 


the wife of Gunesh, with thee order to fike 
it to Gunesh. The opium, accordgng to the 
boy’s statement, had just been purchased by 
Rajcoomari from one Mussamut Pancho, 
wife of Phul Chund, an opium cultivator. 


The case was tried by the Joint Magistrate - « 


of Monghyr who sentenced Gunesh under 
Section 53 Act XXI of 1856. Thé sentence 
was that Gunesh pay a fine of Rs. 50, or in 
default of payment undergo #wo months’ 
imprisonment ; order was also passed for the 
cancelment of Guneshi’s license. In passing 
this sentence, the Joint Magistrate held that 
the opium found on the boy Bandha was 
opium other than opium supplied from the 
Government stores, aud that At was bought 
by Rajcoomari for the use of her husband 
Gunesh, although Gunesh himself had never 
seen it. 


It appears to me however that the order 
of the Joint Magistrate was an illegal 
order. The ‘purchase of the opium by Raj- 
coomarl and the finding of the opium in the: 
possession of the boy Bandha does not in my 
opinion render the accused Gunesh liable 
under Section 53 of Act XXI of 1856; that 
is to say, that it hag not been proved that 
Gunesh had in his possession any opium 
other than opium supplied to him from the 
Government stores. 


I am of opinion therefore that the order 
of the Joint Magistrate should be set aside 
by the High Court. ° 


The accused hag paid the fine is at 


present at large. | i 


Judgment » che High Court. 


Couch, C.J.—The order of the Joint 
Magistrate must be set aside. It not being 
shown that the purthase by Rajcoomari was 
authorized by Gunesh, her possession of. the 
opium or that of thé@boy Bandha cannot be 
considered the possession of Gunesh so as to 
make him liable under Section 53 of Act XXI 
of 1856. : 
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The 21st May 1873. particulars are subjoined, there is no eyidenge 
and no definite statement of the charge 
imputed in any one case, but there is a papere 
The Hon’bte L. S. Jackson and Dwarkanath walled f the fist information of a pee a 
l Mitter, Judges. crime,” reported at some Police-station, at 
Hich CnN a Ronsona Obric in Public the foot of which there are two or three 
Way—Nuisunce—€harge—Act XLV of 1860 | lines of writing headed “complainant or 
ss. 288, 291, informant’s statement,” which Statement does 
© (Criminal Revisional Jurisdiction.) uotappear to bemadeon oath or before a Magis- 
trate, ang where the words are these or nearly 
to this effect :—“ I, Police officer, state that a 
sate er ere “ white he-goat, or a cow, or a bullock, as the: 
bs ecg spars as a, Cpt of Revo, he |“ case mfy be, belonging to tho accused, was 
and Assistant Magistrate of certain persons for offences feeding or such a road, and I have brought 
under s. 283 ue AE ey eh A it with me.” This is absolutely all, and 
bo (repeating or continued Dubha RARAS) of the | Upon these materials the accused person is 
Penal Code, in which it appeared that the complainant’s | convicted of an offence,—at least so it would 
statement was not made on oath or before a Magistrate, uppear from the filling up of certain formal 
aaa a Gia. was nò statement of charge or | statements of offences under Section 283 of 
Before a conviction can be had of committing a public | the Indian Penal Code, —and variously fined 


nuisance under s. 291, there must be proof that there was 4 annas or? 8 as th i 
a previous conv&tion of an offence and gn injunction by ere mani ar baie ree 


a public servant to desist from continuing such nuisance, | 18 this difference, however, to be noted in 


Jackson, J.—ALL these cases are cases in these cases that, in regard to the persons 
which the parties were convicted before the brought before the Joint Magistrate 1b 18 
Joint Magistrate or the Assistant Magistrate stated in each case that the defendant admits, 
of Dinagepore, of offences under Section 283 | %24 he is thereupon fined. What he admitted, 
nnd Section 29% of the Indian Penal Code, | ° how the circumstances admitted amounted 
The proceedings having been called for, it to a under Section 283, does not 
has been thought advisable to submit them | ®PPear. da respect of the persons brought. 
to revision. before the Assistant Magistrate, there is 

The cases may be classified under two neither admission nor anything else. It may 

' heads :—firstly, those dealt with under Sec- be quite possible that the parties charged 
tion 288 ; and, secondly, those dealt with under had rendered themselves liable under some 
Section 291. Section 283 says :—“ Whoever, municipal or other law to a penalty, and the 
“by doing any act, or by omitting to take goat or the ox straying might have been seized 
© : . = 
“order with any property in his possession snd impounded;-but it does not appear'in any 
“or under his charge, causes danger, one of these eases that there is any ground 
‘obstruction, or injury to any person in any fa conviction under Section 283, nor even 
“public way or publi® line of navigation, any ground were alleged, would it be 


“shall be punished with fine which may | Possible to uphold the conviction upon such 
« “extend to Rs. 200.” materials aš are those before us. 


We then come to the ten cases* in which 
the parties have been convicted, upon pre- 


Present: 


x 


In the Matter of Mohesh Chunder and 
e © A 
- others, Prisoners. 


In respect of the nine cases,” cf which the 








* Before the Joint Magistrate. cisely similar procedure, of offences under 
, No. 1651.—Mohesh Chunder. ° Section 291 of the Indian Penal Code, That 
A red goat straying on road ẹ ... “as vw As. 4 
No. 1558.—Nud@hio Behra. Pe 
Relieving call of nature by e&Posure of person , * Before Joint Magistrate. 
on a public road .. a. ava . “au sae gg oe š i ; 
No. 1554.—Golam Mahomed. i No. 155%.—Nooroo Paik. 
White goat straying on road O... es a 4 | Relieving call of naturegby exposure of person 
. No. 1555.—Gadobe Bewah. "i on the banks of Ghagra Nudee ... we owe As 8 
White goat straying on road wks aes ce ee ___ No. 1556.—Hurry Narain. 
No. 1574.—Doorgut Polee, Dito ditto on Darjeeling roa® ie < 
White goat straying on road wk, sa ae p Bia .,, No. 1598.—Jahir Mahomed. 
Before Assistant Magistrate. Ditto ditto on banks of Ghagra Nudee ... ,, 4 
No. 1796.—Pooroo Rajbungshee. R „No. 1694.—Pala Nushyo. : > 
. Obstracting road of Alwakhowa . ..  ...  „ 4]Ditto ditto ditto .. a m ee nm 4 
No. 4798.——Bahadoer and others. À ., No. 1696.—Ramkisto Thakoor. 
Ditto ditto ditto ae aa u u p 4 Ditto ditto on Darjeeling Road .. è.. „ 8 
pus da ae en i n4 Before Assistant Magistrate. 
, No. 1801.—Palandi. » : No. 1790.—Meher Ali and others, 
Ditto ditto —_ ditto Joe ee o n & | Dirtying place dt Alwakhowa e se 0. uo 2 
r - : 13—a 
s 4 
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* 
Section is as follows :—‘' Whoever repeats, 
“or coutinues, a public nuisance, having been 
“enjoined by any public servant, who has 
 lowfulby, authority to issue such injfnction, 
‘not to repeat or continue such nuisance, 
“ shall be punished with simple imprisonment 
“ for a term which may extend to six months, 
‘or with fine, or with both.” That is a 
Section which contemplates somewhat serious 
offences,—thatis, the case of persgns who 
haying been ordered by any lawful authority 
. to desist from a public nuisance pensists in 
committing such nuisance. In thse cases 
also, there is neither any statement of charge 
formal or informal, nor evidence of any kind. 
Before the Joint Magistrate we find a stereo- 
typed form that the defendant admits. What 
the defendant admitted, or whether he was 
aware that he was pleading guilty to the 
commission of an offence under this Section, 
is not anywhere stated. The matter stated 
at the foot of the Police report is generally 
in these terms:—That the defendant, exposing 
his person on the Darjeeling road, was geliev- 


ing the call of nature, or the like act on the! 


bank of a certain Nudee. This statement 
applies to five of the ten cases ; but in regard 
to five others, also coming under Section 291, the 
statement made at the Police-station is merely 


“cara AKD gic NIMT eat,” 


dirtying certain place appointed for the mela. | vieted under 
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& 
under Section 288,.I should mention the 
charge as stated at the Police-station is merely 


“arasat ceata cat fis 


< giaa agi AG SAT,” which means, 
obstructing the road’ of the mela ff Alwa- 
khowa ; and upon this there is a simple order 
of the Assistant Magistfate that the defend- 
ants be fined + anpas each. This is, properlg 
speaking, no offence at all. One* only"of 


the cases, which have come before us, gequirese e 


to be separately noticed. Itis that in which 
certain persons, named Subroo, Gaprbeen, ‘and 
others, have been convicted, also under 
Section 283, and fined in various sums of Rs. 10 
or Rs. 5 each. In this case some evidente 
has been recorded, an@ the accused persons 
are examined. These persons appear to håve 
been eharged with gambling in a public place, 
and have been examined with reference to 
that charge. The evidence also goes to show ` 
that one of the persons charged® was playing. 
It does not appear that any emoney was 
risked, but simply that Subroo was play- 
ing, and a number of persons was present. ~ 
Oue of the witnesses says Goorbeen was also 
playing ; two mention JehangKhan as stand- 
ing there ; one names Kaadura and Gurburee 
as being present ; but none of these persons is 
implicated as either playing or joining in any 
offence whatever. ‘They have all been con- 
Section 283 of doing an act 


r r + S 7 + . > =» ə 
These persons may very possibly have rendered ; which causes danger, obstruction, or injury 


themselves liable to some penalty, and we would 
by no meansinsist upon any particular formality 


in respect of trivial offences which may be of 


| payment of fine, 


to any person in the public way, and ~ 
sentenced tofine and imprisoument in default of 
There is absolutely no 


frequent occurrence, and of Which the penalty | evidence upon which these persons could be 


is very small; but these parties have been found 


to which they thus render themselves liable 
may be afterwards used against them. Where 
parties are so dealt with, it is necessary that 
the formalities should be duly observed. Iu 
not one of the cases coming before us on the 
present occasion are the facts stated with any 
degree of detail, and it does not appear 
whether the persons convicted really deserve 
the punishment inflicted on them; and as to 
the ingredient absolutelyenecessary in these 
cases, viz., the previous,commigsion of an 
offence and injunction by a public officer, it 
is altogether absent. In gome of the casts 


. » No. 1792.—Gudadhur Dass and others. 


Dirtying place at Alwakhowa —... sa As. 2 
No. 1793.—Hedla Nushya. 
Ditto ditto ditto se ae la u 2 
No. 1795.—-Nittanno Nushyo and others. 
Ditto ditto ditto see see œ» y 2 
No, 1800.—Ram Padarut Roy, : 
Ditto ditto ditto g... va var ey ae 


® 





; s f0URG ' convicted either under Section 283 or under 
guilty of a serious offence, and the conviction | 


any other Section, and the formalities which 
have been observed in the ease only tend to 
show more distinetly the absence of any real 
ground for the prosecution. 

- We notice as curious that with the papers 
in this case is a vernacular note, in whieh 
uppear the initials ‘of the Assistant Magis- 
irate, wherein it is stgted that SuBroo is fined 
Rs. 10, Gurburee Rg 5 ; and Kandura, Jehan 
Khan, and Goorbeen Rs, 8 each ; whereas, in 
the decision wril\gp by the same Assistant 
Magistrate, Subroo Ys ordered to pay n fine of 
Rs. 10, or in default to be rigorously impri- 
soned for a month; Goorbeen is ordered to 


{pay a fine of Rs. 5, or in default to be rigor- 


ously imprisoned for 14 days; and the other 
prisoners are fined Rs, 5 each, or in default 
ordered tobe detained in custédy for three 
days, aud this and the sentence as given in 


* No, 1737,—Subroo and others, 


+ 
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the vernacular note have been sent up to 
this Court by the Magistrate of the District 


with his letter No. 491 dated the 8rd April. | 


‘This discrepancy appears -‘to call for an 
explanation, and as the proceedings in these 
cases No to be not only informal bnt 
radically vicious, we think it tight to quash 
the several convictions, and direct that’ the 
yes, where practicable, be returned to the 
parties. 
ee e 
+ 


» The 28th July 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and ehe lon’ble F. A. Glover, 
* Judge. 


Land Dispute — Possession—Evidence—Ameen's 
. Reporti—Act X of 1872 s. 530. 


Reference to the High Court under Section 
*296 of tke Code of Criminal Procedure 
by the Sessions Judge of Shahabad. 


The Queen 
oe versus 
e 


Soumber Ahir, 


In a dispute for possession of land under s. 530 Act X- 
of 1872, the written report of an Ameen who was 
deputed to hold a local enquiry is not sufficient by 

itself to justify an order retaining -a party in possession 
until ousted by due course of law. l 


Reference.—In a suit for possession, 
Section 530 Act X of 1872, the Deputy 
Magistrate has passed his final order directing 
Jst party to be kept in possession. 

The grounds of the order are as follow :— 
“ The Court depending upon the Ameen’s 
report” (an Ameen had been deputed for a 

e local enquiry) “directs that the Ist party 
should retain possession upon the land until 
ousted by due course of law,” 

The Deputy Magistrate has erred in his 

order by t&king the written report of the 
Ameen only as proof Mflicient on which to 
form his judgment, , 
_ Such judgment ghoul 
on evidence, not on%a written report 
unattested, and no other evidence. The 
order should be reversed and the case returned 
for re-trial. 


have been passed 
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Judgment of the High Coure e 


Couch,. C.J.—The order of the Deputy, 
Magisfruate must be annulled, ande he must. 
be directed to re-try the case. 


The Ist August 1873. 


a Present: 


The Hon’ble F. A. Glover and E. G. Birch, 
a Judges. i 


Breach of the Peace—Security—Act X of 1872 
s. 491. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Mymensingh. 


The Queen 
VETSUS 
° Abdool Haq. 


To justify an order under s. 491 Act X of 1872, calling 
on a person to give security to keep the peace, there must 
be a reasonable probability of a breach of the peace being 
committed, and not merely a bare possibility of a breach 
of the peace, 


Glover, J.—Tue Deputy Magistrate’s 
order in this case must be set aside. The 
Judge ought, we think, in the first place, to 
have called upon the Deputy Magistrate 
for an expianation. He-might have had 
some reason to give in defence of his 
judgment, Asto the judgment itself, we 
think it is undoubtedly wrong. In the first 
place, the Section authorizing a Magistrate 
to call upon parties for security to keep the 
peace, refers to cnses where there is a 
“ likelihood” of a breach of the peace being 
committed. Of course this must mean a 
reasonable likelihood, a reasonable prohability 
that there will be such breach. In this case, 
the Deputy Magistrate says that it was “just 
possible” under the circumstances that a 
breach of the peace might take place. We 
think that is net sufficient ; there must be 
something more than a * bare possibility ;” 


| there must be a reasonable likelihood of Ħa 


breach of the peaée taking place, before a 
Magistrate can eall upon any one to give 


security. 
Asto Abdool Huq, he was the complainant, 


I have referred the matter to the Deputy | but the Deputy Magistrate disbelievgd his* 


. Magistrate for his report, and he admits that 


re-trial if possible. 
The reebrd is accordingly transmitted to 
he High Court for their orders, 
$ 


he was in êrror and Would have admitted 


evidence, and, thereupon without calling 
upon him to show cause, put hing into the 
pesition of defendant, and at once ordered 
him to enter into security to keep the peace. 
The explauution to Section 492 though it 
a . 14—A 


* 
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prevideg that, when the parties are present in 


Court, no summons is necessary, still says that: 


dhe person to whom a summons would have 
been issged must have an opportunity to 
show causé why be should not be bound over 
to keep the pence. Abdool Huq had no 
opportunity given him of showing why he 
should *not be*bound, but was at once made 
to give security himself. Many rulings of 
this Court have laid it down that, before 
Section 492 can take effect, the party who 
‘is to be called upon to give security must have 
an opportunity of showing cause against the 
order. ” i 





The 18th August 1878. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. : 


Jurisdiction— Civil Court— Evidence- 
Illegitimate Child. 


Reference to the High Court under ‘Section 
296 of the Code of Criminal Procedure 
by the Judicial Commissioner of Assam, 


Subad Domni 
VETSUS 


Katiram Dome. 


A Civil Court has no jurisdiction to make a declaratory 
order as to the paternity of an illegitimate child. 

The High Court declined to interfere with the order of 
a Magistrate declaring a person to be the father of an 
Negitimate child, when is appeared that the Magistrate 
acted upon the sworn testimony of the mother, and that 
he called before him the person complained of as being 
the reputed father. 


Reference.—In February 1867, Katiram 
was adjudged by Mr Assistant Commis- 
sioner Carnegy to be the father of an 
illegitimate child to which Subsd had given 
birth, and was ordered to pay Rs. 1-8 a 
month for the infant’s maintenance. In 1870 
a second child was born to Subad, mainte- 
nance for which also’ she claimed from 
Katiram, whom she pranounced to. be its 
father. This accusation, Katiram however 
denied, but in spite of his denial the Deputy 
Commissioner, Colonel | Lamb, without 
however taking any evidence at all as to the 
infants parentage, made an order that 
Katiram should provide for both the 
children. The interposition of this Court 
was theréon sought for, but was refused by 
Colonel Bivar. Katiram then filed a suit 
before the Moonsiff at Gowhatty for a 


declaratory order pronouncing him not to be | 


the futher of thé second child, and an order to 
that effect was passed by the Moonsiff after 
recording such evidence as was offered to 
him in Court;. besides making a personal 
local enquiry and taking evidence, on the 
spot. The Moonsiff’s decision woappealed 
against, but was affirmedeby me, whereupon 
an application was made to Colonel Lamb to 
re-consider his ortler with reference to thag@ 
decisions, Intermediately he had passed an 


order on‘a petition of Subad’s bye which œ'e 


Katiram was required to pry Rs. 5 efery 
month towards the support of the two 
children ; but on the application I speak of 
being filed by Katiram, orders were given that 
the elder child should -be made over to the 


father for education and supfort, and that jis | 


allowance would stop should the mother not 
part with it, while in respect to the younger 
child it was decided that Katiram should 
continue to pay its mother an qllowance for 
irs maintenance atthe rate of Rs. 2-8 per 
mensem, a liability Katiram seeks to escape 
from. i 

-It is in regard therefore to the orders 
passed in respect to the younger child that 
T have the honor to address tle Court, for it 
appears to me that thes® throughout have 
been very irregular, In the first instance 
the Deputy Commissioner seems to have 
jumped at once to the conclusion that, because 
Katiram was the father of the elder child, 
the second one must be his also. 
by evidence” was required to be given as to 
the fact, and no attempt was made to prove 
it, and in the absence of such proof the 
award of an allowance to the woman was 
obviously quite illegal. Nor was the 
subsequent grant og an increase to that 
allowance less so, because an alteration in an 
allowance of the kind is only admissible in 
the event of a change in the circumstances 
of either party, and then only on proof that 
such change has actually taken place, but in 
this instance change of circumstances was 
not alleged, or at all events was not proved. 

Colonel Lamb’s @roceedings, then, having 
been, as it seems to eme; quite irregular 
from first to last, Wthink they should be set 
aside, in which event the order of the Civil 
Court will operate, I presume, as a stay. to 
farther action under the Code of Criminal 
Procedure on Subag’s part. 


Judgment of the High Court. 


© ` 
Pontifex, J—U pon this reference, we are 
of opinion that the decree of, the Civil 
Court cannot affect the order of the 
Magistrate, even if the Civil Court had 
. 
è 
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ew! the Magistrate. 
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jurisdiction, which it has not, to make a 
declaratory order as to the paternity of the 
child in question, 


The Magistrate acted upon the sworn 
S a the mother, aud called before 
him the pérson complained of as being the 


reputed father. ° 


e The High Court alone can, under the 
revision Sections, interfere with the order 
To obtain such inter- 
fere®ce, proof would be required that the 
Magistrategimproperly admitted or rejected 
evidence. 





The 14th August 1878, 


Present; 
The Hon’blé F., B. Kemp and C. Pontifex, 
° . Judges. 


Compensation—-Complainant— Evidence. 


Reference to the High Court under Seetion 
296 of the Codeeof Criminal Procedure 
by the Magistrate of Monghyr. 


Jitan Khan 
VETSUS 


Durga Singh and others. 


In a case in which the complainant charged the 
accused with cutting and forcibly carrying away his 
crop of paddy, the Assistant Magistrate directed the 
crop to be attached, and deputed an ameen to hold a 
local investigation, and subs@quently, after examining 
the ameen, but without taking the evidence for the 
prosecution, he held the complaint to be a false one, and 
ordered that the complainant should pay a compensation 
to the accused, and that the crop should be made over to 
the accused. w 

The High Court set aside the Assistant Magistrate’s 
order, and ordered that the money paid under it should 
be returned to the complainant, and that the case should 
be re-tried by a Magistrate after recording the evidence 
of the complainant and his Wantsses, 

a 


Reference.—On the IstgMay, Jitan Khan 
filed a complaint before Me Assistant Magis- 
trate (Mr. Money) holding second class 
powers, to the effect that Durga Singh and 
others, servants of Upinda Nath Mohun 
Thakur, were abot to ct and carry off his 
dhan at Kasimpur, Pergunnah Monghyr, 
about four miles distant“rom this station. 


The Assistant Magistrate then passed an 
order for “the Police to attach the crop, and 
he told the parties to deposit Rs. 10 each 

5 
4 


+ 


_in the treasury to pay the expenses nf a logal 
investigation, which the Assistant Magistrate « 


ordered. D 

Ou the following day, Jitan KBan again 
appeared and said that Durga Singh and 
others aforesaid had actually come at 6 that 
morning, and cut and forcibly carried off his 
dhan. ° 

The accused persons were accordingly 
summoned by the Assistant Magistrate, aud 
they appeared, together with the complainant 
and hig witnesses, on the 9th May, 

On the 9th’ May, the evidence of the 
complainant* and his witnesses was not taken, 
nud the case was postponed size die, pend- 
ing the result of the local investigation. 

On the 18th June, the umeen appeared 
and filed a map, Exhibit B, and a report, 
Exhibit C. The ameen was examined, and 
he stated that the field, marked A on the plan, 
was pointed out by Jitan Khan as the field 
in-dispute, and that it consisted of 6 beegals 
and 18 cottahs. 


Before the Assistant Magistrate, however, 
it appears that the complainant said the field 
in dispute was bounded on the north by 
the Ganges, and consequently the Assistant 
Magistrate held that the land, marked B on 
the plan, was the land regarding which the 
complaint was originally made, and that as 
the complainant pointed out a different place 
(viz., that marked A) to the ameen, the 
charge musi be a false one. 


The Assistant Magistrate then, without 
exumining complainaut’s witnesses, passed 
the following order :— 


“Plaintiff to pay Rs. 5 each compen- 
“ sation to the four defendants, and to pay the 
“ whole of the expenses of the ameen. ‘The 
“ Rs. 10 deposited by the defendants for 
“the ameen to be restored to them, and the 
“crops attached to be made over to the 
“ defendants.” 


It is urged by Posun Lall, mookhtear for 
the complainant, that his client, Jitan Lal, 
did actually poiut out the plot marked on 
the map B, as well as A, to the ameen, 
and that this is manifest from the original 
petition, where confplainant talks of hundreds 
(sadha) of beegahs of disputed land. How- 
ever this may be,*it appears that the Assist- 
ant Magistrate was not, under Explanation 
3, Section 215, Code of Criminal Progedure,* 
justified in. passing an order of discharge, 
until he had taken the evidence for* the pro- 
secution. 


The Assistant Magistrate, moreover, was 
not competènt to award compensation in 
. Los 


* 
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such (warrant) case, award of compensation The 16th August 1873. 
e ‘to accused persons being confined to summons 
ecases. ‘The Assistant Magistrate, moreover, 


had no *guthority to pass an order tothe | The Hon'ble F. B. Kemp and C. Pontifex, 


Present : 


Police to attach the crops, and in such a Jutges. 

case to order the complainant to pay the S 

whole of the ameen’s OXPSDSCS, Jurisdiction Mischief— Criminal Trespass— 
It may not be out of place to remark that Civil Action. ‘ 

the complainant is a servant of Phulchund, ° 


the malik of Kasimpur, the bounda% line of | Reference to the High Court under 
which, according to the dearah survey of| Section 296 of the Code of Crimjnal 7> 
"1865, is marked by the green line *on the Procedure by the Magistrate of My- 
ameen’s map, but if appears that, Phulchund mensing h. p 

claims the land as an accretion to his estate. 


The defendants are servants of the zemin- Sheikh Koreem Bux: . 
dar across the boundary, so that in fact the veris e 
case is probably one which is properly cogni- , ° 
zable by the Civil Court, and not “the Sheikh Hoormut aud others. 


Criminal Court. á Where a Joint Magistrate dismissed'a case in which . 
The notes to Section, 115, Prinsep’s Code of | the pect i ues ay PARI oy ym n 
an š . , | assembly, criminal trespass, and mischif, on the groun 

Criminal Procedure, leavesit doubtful whether | that the case was one completely for the Civil Court, the 

J, as Magistrate, have power ‘to order the | High Court set aside the order, and directed the Joint 


trial of a person discharged ina warrant case. | Magistrate to try it. 


I think that even if I have power to order 
the re-trial of this case, it would be beyond Ref erence.—ON the 23rd May, Koreem 
my power to interfere with the order of the Bux laid a complaint before, the Officiating 
Assistant Magistrate awarding compensation Joint Magistrate, alleging that Sheikh 
to the accused. Consequently, the case will Hoormut avd others, in all 28 persons, 
pe submitted to the High Court, in order that had maliciously spoiled his rice-field, doing 
the illegal orders of the Assistant Magistrate damage to the value of about Rs, 45, Before 
may be quashed, and, if the High Court issuing, process, the Joint Magistrate directed, 
think proper, that the case may be re-tried. under Section 146, that the complainant i 
Mr. Money has left the station, and as no should bring four witnesses within ten days to 
successor to him has been appointed, the corroborate his statement. The examination 
case, if the High Court think proper, may of these witnesses was not reduced to writing : 
be made over to some other Magistrate, | but I understand that they attended and 
I must not omit to mention that [am inform- Sau reba nai Me eats pol 
ed by the Assistant Magistrate that the order | hons neninek Tooran Sheikh, aad Aed 
fot tue parien OA PORNE 1O hi Pee the 13th June for the hearing. ‘The accused 
OE no amoena Tp ee ee ang ned q MY | not being present on the day of hearing, the è 
aie os pe ae = ee Hee o of Joint A pola a A for a 
p ae ; arrest, returnable on the Zot une, an 
i ‘toht to crops was pendin ee 2 RaO ; 
hin Although donot recollect the cirom. | a Ga te 1A Sone tensed 
stance, J have ad doubt that the Assistant Tloormut attended’ yhd was admitted to bail. 
Magistrate’s assertion is correct, and all 1| The Joint Magistrate was unable from press 
guu say is that such adviee must huve been | of work to tako the case on the 25th 
given under misapprehgusion of the real | y une, and on the tWo following days he was 
facts of the i ' ' ill, in consequence of which the case was 
ry: * | adjourned to the 9th July. It was not, 
Judgment of the High Court, ae taken up till the 10th, when the 
Kemp, J.—The order of the Assistant evidence of the complainant and of one 
Magisirate is quashed, and any money paid | witness was taken, afier which the Joint . 
under it must be returned to the complainant, Magistrate recorded an order that he 
The case must be re-tried by a Magistrate, considered this completely a civil case, and 
the evidence, of the complainant and, his therefore referred the parties td the Civil 
witnesses being duly recorded,» ° Court. 
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This order seems to me to be erroneous in 
point of law, and I think it should be set 
aside, and that the Joint Magistrate should 
be directed to try the case. 


The \complainant’s® charge was one of 
illegal a%embly, criminal trespass, and 
mischief. I thin? it a mistake to say that 
a case involving chargegof this kind was 
completely a civil case. It was in evidence 

„a before the Joint Magistrate that the defendant 

* " Hoermut had already brought a suit in the 

Civil Court to obtain possession of this land, 

and that ‘his suit had been dismissed. I 

therefore think that there were no grounds 

for holding that Hoormut was acting in good 

faith, and that be believed himself entitled 

- t8 enter upon and plough up the field. I 

therefore beg to submit the case for the 
orders ofthe Honorable High Court. 


Judggnent of the High Court. 


e Kemp, A—-We concur with the Magis- 
trate. 

The order of the Joint Magistrate dismiss- 
ing the case is quashed, and he is directed 
to try it. à 

ee 


' The 29th August 1878. 


Present : 


. The Hon'ble F. A. Glover and C. Pontifex, 
Judges. 


Ls 


| High Court—Questions of Facts—Sentence— 
Order—Judgment—Act X of 1872 ss. 294, 297. 


(Miscellanegus Case.) 
The Queen 


VET SUS 
s 


J. R. Belilios, Petitioner, 
The Advocate- Generates the Prosecution. 


Mr. J. T. Woodreffe forthe Petitioner. 


Section 294 of the Code a Procedure is 
limited to sentences and orders as distinct from judg- 
ments. The former may be altered or set aside by the 
High Court for illegality or impropriety; but the latter 
cannot be interfered with (except in such cases where 
the law gives an appeal on the facts) unless it be shown 
that there has been some material error of law which 
renders the conviction illegal and improper in law. 

: Where a Sessigns Judge aftes a careful and deliberate 
weighing of the evidence on the record comes to a 
conclusion unfavorable to the accused, the High Court 
is not justified in interfering onder s. 297 Code of 
Criminal Procedure, however much % might hold a 
contrary opinion as to the value of the evidence. 


i S 
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Glover, J.—THE accused has beereconvict- 
ed by the Sessions Judge of the 24- 
Pergunnahs, on appeal from the District 
Magistrate of Alipore, of cheatifg under 
Section 417, Penal Code, and has been 
sentenced to six months’ rigorous imprison- 
ment and a fine of Rs. 1,000 commutable to 


| further rigorous imprisonment tor six months. 


Certain moneys also Rs. (2,000) which had 
been daposited in Court with a view to com- 
promising the case, were held by the Judge 
to be part of the property acquired by’ 
cheating, and were ordered to be given over 
to the prosécutor Kalidass. l 

Mr. Woodroffe for the accused Belilios 
contends that the Judge’s proceedings were 
irregular, and that he committed various 
illegalities in the condact of the trial which 
materially prejudiced his client’s defence. 
Mr. Woodroffe also contends that, under the 
provisions of Section 294, Code of Criminal 
Procedure, this Court can go into the whole 
case, and decide whether the judgment of the 
Court below has been warranted by the 
evidence, | 

It will be convenient, I think, to consider 
the last objection first. By Section 294 we 
are empowered to consider the legality or 
propriety of any sentence or order passed ; 
by which I understand that an illegal or 
improper sentence or order may be set right 
by the High Court ; a8 for instance, where a 
man is sentenced to seven years’ rigorous 
imprisonment for the offence of hurt, or 
when a man is called upon to furnish 
security to keep the peace without any 
evidence having been taken as to the likeli- 
hood of a breach of it. Here the sentence 
and order would have been illegal and 
improper, and this Court would have applied a 
remedy under the Section. 

But the Section does not say that the High 
Court may consider the propriety of the 
judgment passed by the Court below ; and 
that the omission in Section 294 was inten- 
tional is, I think, shown by the wording of 
Section 296 which allows a judgment by a 
Subordinate Court eto be reported on by a 
Sessions Judge or Magistrate to the High 
Court when it is contrary to law. A great 
difference is madg betweon “senteuces or 
orders” and “ judgments,”—tho one may. be 
altered or set aside for illegality or impro-» 
priety, the other can be reversed for illewality 
alone. 

And were it not so, if would be difficult to 
understand the meaning of Section 286. ‘That 
Section limits the hearing of appeals, but if 
the word “propriety” allows this Court to 

; 16—a 
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take upevery case of revision from a Sessions 
Judge and decide it on its merits, it would 


egive an appeal, which the law nowhere 


* 


contemptates, viz, a second appeal °on the 
facts from the decision of the Magistrate who 
originally tried the case. 

This, it seems to me, Is an unanswerable 
objection to the meaning which the learned 
Counsel would place on the terms of Section 
294. ‘That Section is, I consider, ljmited to 
sentences and orders as distinct from judg- 
ments, aud that the latter cannot be interfered 
with (except in such cases where” the law 
gives an appeal on the facts) anless it be 
shown that the judgment is contrary to law. 

But then it is contended that there have 
been illegalitiesin the judgment. These are 
said to be the Deputy Magistrate and the 
Judge’s refusals to allow certain witnesses to 
be cross-examined, and their rulings that 
certain communications made fo some of 
those witnesses were privileged. 

The Advocate-General has very fairly 

admitted that he is not prepared to support 
the Judge’s decision on these points, and 
there can be no doubt, I think, that the 
accused ought to have been allowed an 
opportunity of cross-examining, and that the 
communications between Sims and his clerk 
were not privileged. But after all, what does 
the objection amount to? The answers which 
the accused expected or hoped to elicit from 
these witnesses had reference to the prosecu- 
tor’s original statement that the money had 
been lost by gambling, and both Sims and 
his clerk admitted clearly that Kalidass had 
made that statement. The other witnesses could 
have done no more, and the Judge took the 
point into careful consideration and with a full 
perception of the improbabilities attaching 
to the prosecutor's story. He weighed the 
evidence of the Deputy Magistrate, Koer 
Barrendra Krishna, of Mr. Sims, and of his 
clerk, admitting that Kalidsss’ story of the 
gambling had been told to them, but on the 
whole thought that “he ought not to‘find on 
iv” (I use the Judge’s own wérds) * that there 
was any gambling.” 
* Allowing, therefore, that the J udge Was 
wrong in not permitting @ertain examinations 
and in not insisting on the recall of certain 
witnesses, can it be said that there has been 
any “material error” in his “proceedings ” 
suchas is required by Section 297 ? 

But it is contended, further, that the 
evidenced on which the Judge relied was so 
manifestly insufficient for conviction that 
the result has been a failure of justice, and 
that this amounts to a “ material error in the 


f 


judicial proceedings” of the Court below, 
such as to allow of our interfering under 
Section 297, and of annulling the judgmen 


But I am by no means prepared to go this 
length. Ido not thifk that I shogld have 
convicted the accused Belilios onu the 
evidence to be found on®this record. His 
testimony was entirely uncorroborated, an 
was, moreover, inconsistent with his previ- 
ous acts, besides being highly improbable.*Still 
I cannot say that the Court below was ubdqnbt- 
edly wrong in believing Kalidass’ evidence 
or in allowing so little weight to Phat of Mr, 
Sims and his clerk. The Judge (an officer 
of unquestioned ability hnd long experience) 
had these witnesses before him, and so had 
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advantages in forming an opinion which this . 


Court cannot have ; and if he, after a careful 
and deliberate weighing of that *evidence, 
came to a conclusion unfavorable to the 
accused, I do not think that thiseCourt would 
be justified in interfering under Section 297, 
however much it might hold a contrary 
opinion as to the value of the evidente. 


One portion, however, of the Sessions 
Judge’s decision must be galtered. The 
Advocate-General, on the part of the Crown, 
has admitted that the order of the Sessions 
Judge directing the payment of the Rs. 2,000 
previously deposited by Zuburuddeen to 
Kalidass cannot be sustained, and there is 
certainly nothing on the record whereby the 
accused can be in any way connected with 
this money, or to show that the Rs. 2,000 
formed any part of the sum obtained by the 
cheating. So muck therefore of the Sessions 
Judge’s order must be set aside, and the 
money will be returned (if it has been paid 
to the prosecutor) to the party by whom 
the money was deposited, or to his repre- 
sentatives, 


With this exception I hold ihat no ground 
has been made out for.our interference, where 
we have jurisdiction to interfere, and that on 
the merits of the case we haveno power to 
interfereatall off 


I would, thereggre, refect this application. 
The accused must Syrrender to his bail, and be 
committed fo jail to undergo his sentence. 


Pontifex, J.—The record in this éase 
was called for under Section 294, Criminal 
Procedure Code, upon an application made 
by the petitioner stating that irregularities 
had occurred in the*proceedinggof the Courts 
below sufficient to induce this Court to satisfy 
itself as to the legality or propriety of the 
sentence passéd by the Lower Court. The 
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irregularities complained of were as follows :— 
Ast, that the Lower Court had directed pay- 
ment to the prosecutor of a sum of Rs. 
2,000 standing .in deposit, and over which it 
had no jurisdiction; 2ndly, that certain 
questiotg, proposed to be asked by the 
defendant’s Coungel of some of the prose- 
cutor’s witnesses, liad, on the alleged ground 


®of privilege, been stopped by the Court: and 


that two witnesses, who had been examined 
for the conplainant in the origival investiga- 
tida before the Magistrate, had not been 
producede for cross-examination by the 
prisoner. er 

, With respect to the first irregularity, the 
Advocate-General has conceded thas the 
Lower Court b&d no jurisdiction to deal with 
the Rs. 2,000, and the order of the Lower 
Court myst be modified so far by directing 
the refund of the Rs. 2,000 to the person (or 
his representatives) who, in pursuance of the 
order of the Lower Court, paid that sum, if 
it has beer paid, to the prosecutor. 

With respect to the questions proposed by 
the prisoner’s Counsel having been stopped on 
the ground of .privilege, the fuct is that, in 
the Lower Appellate Court, the questions 
which had originflly been stopped were put 
and answered: and with respect to the 
prisoner not having had the opportunity of 
cross-examining two of the original wit- 
nesses for the. complainant, it is sufficient 
to say that the Lower Court has not relied 
on either of those witnesses, and its decision 
would undoubtedly have been the saine if 
those two witnesses had never been examined. 

But it has been argued on behalf of the 
prisoner that the record in the case having, 
on proper and sufficiert grounds, been called 
for and examined by this Court, we may 
now apply ourselves to the whole evidence 
in the Lower Court, and, if we consider the 
conviction improper, we may, under Sections 
294 and 297, reverse it and pass such judg- 
‘ment, sentence, or order as we think fit, 

I am of opinion that, under Section 294 
we have no power t@ interfere with the 
conviction, unlesse there, has been some 
material error of law d ich renders such 


” conviction illegal and iniproper in law. 


I amn further of opinion that there has not, 
-in this case, been any such material error in 
law as would authorize ys to interfere with 
‘the conviction ; and if the conviction stands, 
I cannot say that the segtence is an improper 
one for the offence of which the prisoner 
has been convicted. 

Upon first hearing the evidence, I was 


strongly inclined to think that I should not. 
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myself have considered it sufficient Mr a 


‘conviction ; and even now, if I were trying» 


the prisoner on the evidence taken in the 
Courts below, I should myself discharge the 
prisoner on the ground that the evidence 
was not sufficient for his conviction. But 
I am bound to say that, after a careful 
perusal of all the papers in the cuse, the 
judgment of the Court below does not seem 
to me ¢o rest upon such a weak foundation 
of evidence as I at first supposed. I think 
therdé can be no doubt upon the evidence 
that the prosecutor did own some share or 
interest in Indigo Factories.’ It is immaterial 
to the propriety of this conviction whether 
such Indigo Factory, or the prosecutors 
interest therein, was of the value of Rs. 
80,000. The questions are, has the 
prosecutor any interestin any Indigo Factory, 
and did hp attempt to sell such interest for 
Rs. 80,000 ? 

There is certainly evidence on both those 
points, aud on that evidence the Court below, 
which is under the law the proper tribunal to 
come to a final decision on the facts, has 
convicted the prisoner. With such convic- 
tion, therefore, we cannot interfere, aud except 
with respect to the Rs. 2,000, which will be 
re-pnaid as before mentioned, the sentence of 
the Lower Court will stand. 


ee 


The 9th September 1873. 


Present: 


The Hon’ble L. 'S. Jackson and Dwarkanath 
Mitter, Judges. 





High Court—Procedure—Medical Evidence— 
Culpable Homicide— Grievous Hurit—Act X of 
1872 s. 297. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Magistrate of Burdwan. 


The Queen 
Versus 
e 
Harish Pal. e 
e + 


In a case in which the accused caused the death of a 
woman by beating, the medicab officer who held the 
post mortem examination considered that death resulted 
from rupture of the spleen, but the Civil Surgeon said 
that no opinion of the cause of death could be formed. » 

The accused having been convicted of causinggrievous 
hurt, and sentenced to six months’ rigorous imprisonment 
by the Deputy Magistrate, the Magistrate considered 
that the accused ought to have been committed to the 
Sessions on a charge of culpable homicide, but recom- 
mended that the High Court should enhance the sentence 
which had begn passed to one of sufficient severity to 
meet the offence : | 

i7—a 
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ELD, that the High Court could not deal with the | that be was likel X Sanh beating to cause 
ait in ‘othe mode suggested; but under s. 297, Code of ker danih J by & € 
* Criminal Procedure, the Court annulled the conviction | “OT Geata, . 
èy the Deputy Magistrate and directed that the accused | But as the commitment of the case to the 


should be cemmitted to the Sessions on charges®f cul- | Sessions will involve great inconvenience to 
pable homicide and of grievous hurt. i 
the witnesses, I venjure to suggest that 
perhaps the requirements of justigh might 
Reference.—Tux accused Harish kept the | he met by simply raising the sentence of six 
deceased Khiredmoni as his mistress. On | months’ rigorous imprisonment to one of 
the ZI st June last Khirodmoni abused him such severity ng may seem adequate to thee 
for not ploughing some ground, and he retort- | offence committed. j 
ed by giving her a beating, which was P 
-immediately followed by her death.. The Judgment of the High Court. e 
eye-witness Anondmoyee describes the! Jackson, J.—We do not think ig would be 
beating thus :—- He seized her by the hair proper to deal with this case in the mode 
“and dragged her down from the verandah suggested by the Magistrate of the district. 
& into the yard, and there kicked and thumped: But, under the provisions of Section 297, 
“her with his fists on the stomach and on | Code of Criminal Precédure, we annul the 
s the back. Still beating her he dragged econvietion of the prisoner by the Deputy 
ék > ` +3) ‘ * 
her up to the onter gate of the bari” | Magistrate of Cutwa, and direct that he be 
(8 cubits) “and then he took her up under | committed to take his trial before the Court 
“his arm and brought her bek. She | of Session on charges of culpable homicide’ 
se appeared to be dead. She was fanned, &e., and of grievous hurt, 
“ but, never revived.” This evidence is The evidence of the medical ‘officer will 
corroborated by that of Gholam and Tara | be regularly taken in the Court of Session, 
Chand who saw him dragging her along on | and a proper sentence passed by that Court. 
her hands and knees and beating her, and who 
stopped him from beating her more. At the 
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post mortem examiuation the body was: The 11th Septertber 1873. 

found much decomposed, and no marks of 

blows were found, but the ninth rib on the Present: 

left side was found fractured; the spleen | The Hon’ble L. S. Jackson and Dwarkanath 
ruptured on its concave side ; and much blood Mitter, Judges. 

extravasated in the left side of the abdominal . 


seavity. “The Sub-Assistant Surgeon who Nuisance—Hine— Municipality Act LIT ( B.C.) 


made the post mortem examination on 23rd . Tbe G, G9: 
June was of opinion that death resulted from | Reference to the High Court under Section 
rupture of the spleen, but the Civil Surgeon | 296 of the Code of Criminal Procedure 
on reviewing that report noted that itis very | by the Magistrate of 24-Pergunnahs. 
easy to rupture a decomposed spleen, and 
tbat he would say that no opinion of the 
cause of death could be formed. 

This being the state of the case for the ; versus ° 
prosecution, and the defence (of enmity and 
death from natural causes) being disbelieved, Aneesuddeen Menah, Abcused. 
the accused was convicted of causing griev~ In a case in which’ accused was convicted of a 


ous hurt and sentenced to six mouths’ rigorous | nuisance pag a m sates of iS o TRS 
tanna’ . to pay a fine of Rs. 10, ang further fined Rs, 2a day for 
imprisonment by the Deputy Magistrate of every day the nuisancedontinued unabated, the High 


Cutwa. Court (following a aent cited) set aside only so 


The Chairman of tke Municipal Commis- 
sioners for the Suburbs of Calcutta, 


+ T think that the acclised ought to have | mack ot she order ae Mitel hone prospectively, 
een committed to the Sessions*on a charge | Op, Rul) distinguished. i 
of culpable homicide, because (1) notwith- 

standing the Civil Surgeðn’s opinion, I do| Reference-—Unver Section 296 Act’ X 
not think there can be any doubt that the | of 1872, and Circular Order of the High 
“beating caused the death, and (2) because | Court No. 18, dated 15th July 1868, I here- 

I think the accused, who inflicted such a | with transmit the records of this case tobe . 
lengthened and savage beating upon the | laid before the High Court with the follow- 
most tender parts of the body of a woman, | ing reference :— l 

that woman too having suffered from fever; The defendant was, on the 18th July last, 
‘as he admits, must have had the knowledge | convicted before a Bench of Magistrates for 
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infringing the provisiens of Section 66 Act 
TII of (B.C.) 1864, in that he had kepton his 
Jaud some bones more than 24 hours other- 
wise than in a proper receptacle. . The 
Bench found bim guilty and sentenced him 
to pay @ fine of Rs. 10, and further 


- ordered him to rqmove the bones in three 


days, or in default to pay a fine of Rs. 2 
or every day the naisance continued 
unabated. 


Jý appears to me that, in accordance with 
the rulings of the High Court in the cases 
? noted in the margin, 

the latter part of the 
conviction is bad, as 
» being in fact an adju- 


vin TEER 
agore Dutt, R. 
@ri, Rul ! 


. dication in respect of an offence which had 


not then been committed. As such an order 
vitiates #he entire conviction, I submit the 


. proceedings with a view to their being 


quashed, sheuld the High Court think this 
cpurse necegsary. 
Judgment of the High Court. 

Jackson, J—We think it proper to follow 
the precedent given at page 44, XVIII 
W. R, Crimi! Rulings (W. N. Love, Peti- 
tioner). In the case mentioned in a foot- 
note on the same page (Sagore Dutt), the 
Court had before it a conviction before 
Justices regulated by the English law and 
which ‘could not be amended.” 


We set aside so much of the order before 
us as inflicts a fine prospectively of “Rs. 2 
for every day the nuisance remains.” 


The 18th September 18738. 


Present: 


The Hon’ble’F. A. Glover and E. G. Birch, 
' Judges. a 


a 
Municipal _Law—License%Making Brichs—Act 
III (B. C9) of 1gp4, s. 77. 


(Miscellaneous Case.) 
Sriram Chunder Haldar, Petitioner, 
VEFSYS 


The Chaivman of the Howrah Municipality, 
Opposite Party. 


Baboo Bhowanee Churn Dutt for the, 
Petitioner. 


Baboo Juggadanund Mookerjee for the 
Opposite Party. 


Section 77 of Act TIT (B.C.) of 1864 refers to the 
burning of bricks for trading purposes, and not to cases 
where bricks are made for the particular use of the | 
person burning them: such person need not take out a 
license for tha purpose. 


Glover, J.—We think that this rule must 
be made absolute. The Juniér Government 
Pleader, who bas appeared on behalf of the 
Chairman of the Municipality, says that no 
one is permitted to make bricks whether for 
his own sake or for sale without first taking 
out a license. The only Section of Act IIL 
(B.C.) of 1864 which could be applied to this 
case refers to making bricks, or doing other 
things, with reference to trade. There is 
nothing in the Section which applies toa 
person making bricks for his own use, or 
which makes it an offence against the Muni- 
cipal Regulations so to make them, without 
first taking outa license. Now the petitioner’s 
affidavit is to the effect that these bricks were 
used for his own purposes, and that before 
commencing to make them he got the per- 
mission of the Chairman to excavate’ ground 
for the purpose. Tbe permission is filed, is 
signed by the Secretary to the Municipality, 
and is stated to bave been given in the terms 
of the order ; and in that document the 
petitioner has permission given him to burn 
bricks for his own use. How, after giving 
this permission (and there is an affidavit to 
the effect that the bricks when made were 
only employed by the petitioner for his own 
use), the Chairman, or rather the Municipal 
Commissioners acting under the orders of the 
Chairman, coulg have fined the petitioner 
for burning bricks without a license under 
Sectiot 77 of thee Act, is not easy to see. 
That Section, as I,have said, refers to the 
burning of bricks for trading purposes, and 
ndt to cases where bricksmre made for the 
particular use of the person burning them. 
It appears to us that this fine has been im-, 
properly levied on the petitioner, and shat it 
should be returned to him. g 


| 
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The 15th September 1873. 
+ 


Present : 


The Hog ble L. S. Jackson and Dwarka- 
.” nath Mitter, Judges. 


False Information—Offence—Act XLV of 
1860, s. 203. 


(Miscellaneous Case.) 
The Queen 


VETSUS bd 


+ 


Joynarain Patro and others, Petitioners, 


Messrs. J. T. Woodroffe and C. Jackson 
and Baboos Chunder Madhub Ghose and 
Nullit Chunder Sein for the Petitioners. 


Baboo Juggadanund Mookerjee for the 


Prosecution. 
° 

To justify a conviction for giving false information 
“with respect to an offence under Section 203 of the 
Penal Code, it must be proved, not only that the person 
charged had reason to believe that an offence had been 
scomimitted, but that the offence had actually been 
‘committed, and that the accused knew or had reason to 
believe that the olfence had been actually committed. 


Jackson, J—Tue petitioners, Joynarain 
Patro and others, have been convicted by the 
-Joint-Magistrate of Diamond Harbour, 24- 
Pergunnahs, of an offence under Section 208 
of the Indian Penal Code and sentenced to 
‘various periods of imprisonment; and 

oynarain and Mohendronath have also been 
fined, The accused appealed to the Court of 
Sessions, but the convictions and the sen- 
tences have been upheld by the Sessions 
Judge. They now apply to this Court by 
way of revision. The circumstances of the 
case are so clearly and completely set forth 
in the judgments of the two Courts below, 
that it seems unnecessary to re-state them 
here, They amount to this, that a dend body 
was found in the premises of Joynarain. 
Information, which has been found to be 
false, was conveyed to the police that the 
person whose body was found.was killed by a 
blow dealt by Mohendronath, son of 
Joynarain. An enquiry took place, dnd the 
petitioners were asked vwhether.they recog- 
nized the body. The body was alleged to be 
that of Jugoo Mytee, who, it was said, bafl 
been a servant of Joynarain. They all 
levied knowledge either of the body or of 
Jugoo*Mytee, and upon this denial they all 
of them gre considered to have committed an 
offence under Section 203. There are several 
objections to this conviction raised by the 
learned Counsel. The first ig this, that ‘in 


+ 


.offence, but remotely bearing upon it. 


order to establish an offence under Section 
203, it is necessary that there should have 
been some offence committed; that the 
accused should have known or had*reason to 
believe that such offence has been committed, 
and that so knowing or believing P dat 
reason to believe that it has been mmitted, 
he should have given Some information 
respecting that offence which he knew ore 
believed to be false. The Magistrate anf 
the Judge have both determined thg 
part of this question in the negative, and 
held that it is not necessary that thy commis- 
sion of any offence should be made out so 
long as the party charged had reason to be- 
lieve that the offence has been committed: 
In this opinion I am tnable to agree. It 
appears tome that the object of the Legis- 
lature was not to insure general veracity or 
the making of correct statements if regard 
to supposed offences, or to offences the 
commission of which might be falsely or 
incorrectly reported, but to discouragq and 
punish the giving of false information to 
the police in regard to offences which bad 
been actually committed, and which the person 
charged knew or had reason go believe had 
been actually committed) To carry the 
interpretation of the Section as far as the 
Sessions Judge has carried it, would, I think, 
go very much beyond the intention of the 
Legislature. In addition to that, I think it 
right to say—although it is not necessary to 
do so in this case, and consequently the 
Government pleader was not called upon 
toarguethis point—that by the words “gives 
information” is meant, I think, volunteering 
information, or, ot least, the making of 
positive statements; and that those words 
do not include such °answers to questions 
as have been given by the accused in the 
present case. Persons occasionally become 
aware of the commission of an offence under 
such circumstances that they may themselves 
be compromised, though entirely innocent. 
T do not think that the intention of*the Legis- 
lature was that the prds should apply to tha 
case of persons who, in such circumstances, 
make answers in ft untrue to questions not 
connected with the tual commission of the 
I ir- 
timate this inclination of opinion withoùt 
any intention of finally deciding the point, as 
it has not been arguell out. 

, Thenitis said, that as the Judge has not 
given any opinion wh this case* whether an 
offence had been committed or not, we ought. 
to send the proceedings back to his Court, 
in order that he might come to a positive 
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conclusion upon that point. Ido not think 
itour duty to doso. The Magistrate him- 
self hesitgted to affirm that any offence had 
been committed, and he declared that he was 
unableato say what offence had been commit- 
ted ; a okne to all that has takon place 
before the Magisteate, it appears to us that 


there is no evidence on which the commission 
*ef any offence could be “safely found. Nor 


doewe think it right to direct any further 
enguify upon that point. I am far from say- 
ing that the Jdint-Magistrate did not carefully 
investiga% the case. On the contrary, there 
is ample proof in the judgment to shew that 
che bestowed a great deal of care and atten- 
tion upon it; but J must say that there are 
portions of the evidence which ought to have 
been received with great caution, and which 
have been rather too readily received. I 
refer specially to that portion which relates 
to the theee masons and the two police 
officers who opportunely' visited the tank 
where the masons were conversing. As far 
as we can see in this case, specially looking 
to the circumstance of the discovery of the 
body by Nobeen Chowkcedar, it appears 
extremely dðbtful, as far as the case has 
gone, whether Jugoo Mytee had been murder- 
ed at all. I think the order of the Joint- 
Magistrate is bad on the point of law, and 
that the prisoners are entitled to be dis- 
charged and to have the fines, if paid, refund- 
ed to them. 
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The 17th September 1873. 


Present: 


The Hon’ble L. S. Ja@kson and Dwarkanath 
Mitter, Judges. 


Discharge— Wiiness-=Prosecution—Aci X 
eof 1872 ss. 218, 361. 


Reference to the High Court under Section 
296 of the Code af Criminal Procedure 
by the Magistrdte & 24-Pergunnahs. 


Soonduy Pakur 


VETSUS 


Ramkumar Sirdar and another. ` 


$ 

Under Explanation HI, Section 215 of the Code of 
Criminal Procedure, an order of discharge cannot be 
passed until the evidence of ehe witnesses named for the 
prosecution has been taken. ` 

Where a Magistrate considered that the evidence of 
& person who was not produced was material, it was 
held that he should have summoned such person as a 
Witness under Section 351 of the Code, 


è 


x + 

Reference.—THE case was one of grievgua 
hurt, and was sent up by the police in an A 
form, and with five witnesses for the prosecug 
tion. “The Joint-Magistrate, who stried the 
ease, recorded the depositions of ouly three 
of these witnesses, and the statement of the 
Sub-Assistant Surgeon of the Alipore 
dispensary, and then dismissed the case under 
Section 215 of the Criminal Procedure Code. 

It appears to me that this order was illegal 
for the following reasons :-— , 

lst—-Explanation III, Section 215, lays 
down that an order of discharge cannot be 
passed untfl the evidence of the witnesses 
named for the prosecution has been taken; but 
the Joint-Magistrate only heard, as I have 
before stated, three out of the five sent up; aud 
yet, in his judgment, he says that the evidence 
before him would not justify the conviction 
of the defendants. This being so, I think 
the Joint*Magistrate was not justified in 
dismissing & serious charge like this on 
the ground that the evidence, only a portion 
of which he had heard, was insufficient. 

2ndly.— The Joint-Magistrate writes: 
“The complainant’s mother must, if there 
“be any truth in the story, have seen the 
“assault. In fact, she must have seen the 
“one witness who saw all that happened. 
“ She has not been produced, perhaps because 
“the first information to the police bears a 
“very different aspect from the case as now 
“ presented.” Holding this opinion, the Joint- 
Magistrate was, I consider, bound, under 
Section 351, to have summoned her. I think 
the inquiry has been much too summary. 
It is in the highest degree improbable that a 
mere fall upon some bricks would, as the 
Joint-Magistrate says the defendant stated, 
have caused injuries to the plaintiff sufficient 
to keep him in hospital for sixteen days ; and 
even supposing that the wounds on his face 
had been caused by a fall, it is not likely that 
the one on the top of his head could have 
been so caused also. 

There is, moreover, about the plaintiff’s 
statement an’ absence of anything like 
exaggeration, whigh, I must say, strongly 
impresses me with its truth. The Court 
will observVe'that fie does not accuse all his 
assailants with striking shim ; but admits 
that though he ‘received blows after he had 
become partially insensible, he does not know 
who struck him. These are, however’, 
questions of fact into which I need not more 
fully enter. I only allude to them as the 
cause of my believing that the case is a true 
one, and that the inquiry has not been such 
as the seriousness of the offence called for. 


2 ’ 
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I therefore submit the case for the orders 
of*the High Court, with the recommendations 
that the Joint-Magistrate’s order be quashed 

“and thaf he be directed to complete’ the 
inquiry in'the manner required by law. 


Judgment of the High Court. 


Jackson, J—We agree with the Magis- 
trate. The proceedings of the Joint-Magis- 
trate are quashed, and he will proceed to 
complete the enquiry as pointed out by the 
` Magistrate. : 


The 9th October 187% 


Present : 
The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Breach of the Peace—Bond—Security— 
Evidence—Act X of 1872 s. 497. 


Reference to the High Court under Section’ 


296 of the Code of Criminal Procedure, 
by the Officiating Sessions Judge of 
Backergunge. 


The Queen 


versus 
W. Harvey and others. 


In a case of dispute regarding land between A and B 
(the latter a resident of another district), a Deputy 
Magistrate, on the report of the police that there were 
serious apprehensions of a breach of the peace, summoned 

not only A and the servants of B, but also B; and 
without taking any evidence against B, found him guilty 
with the rest, under Section 497, Code of Criminal Pro- 
cedure, and directed him to enter into a bond and to find 
security to keep the peace, 

Hep, that the order as regards B was illegal: it was 
accordingly set aside. 


Hieference.—A. DISPUTE exists concerning 
a piece of land situated in the station of 
Dowlutkhan, between ‘one Nundkishore 
Chuckerbutty, » mooktear at that station, 
on one side, and Mr. W. Harvey, of Dacca, 
on the other. Owing to certain quarrels 
which took place between Nundkishore’s 
party and the servants of Nr. Harvey in 
connection with the dispute, complaints were 
made before the Deputy Macistrate of Dukhin 
Shabazpur; and the poliee deputed to en- 
quire into the matter, having reported that 
there was serious apprehension of a breach 
of the peace being committed by both parties, 
the Deputy Magistrate not only summoned 
Mr. Hearvey’s servants and the other party 
concerned, but also Mr. Harvey himself, who 
is living at Dacca ; and finding him with the 
rest, as he describes it erroneously, guilty of 
an offence uhder Section 497, Crimizal 
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Procedure Code, directed him to enter into a 
bond for Rs. 2,000, with a surety for 
Rs. 1,000, to keep the peace for a period of 
one year. The others actually cofcerned in 
the quarrel and anticipated breach of the peace 
have been required to enter into, fonds in 
different amounts. ä i 

The particulars in which I consider that 
the Deputy Magistrate’s proceedings hayes 
been illegal as regards Mr. Harvey, ¿are 
stated in my order on the petition which is 
submitted with the record, » s 
Order of the Sessions Judge on tee petition 

of Mr. Harvey and others. 

It appears to me that the Deputy Magis- 
trate’s order as respects Mr, Harvey only, of 
these petitioners, was ilfegaleand should be 
set aside, As regards the athers, who are 
in Mr. Harvey’s service, the Deputy Magis- 
trate had information that they were likely 
to commit a breach of the peacgin a certain 
event, which justified the issue of a summons 
under Section 491, Criminal Procédure Code; 
and there certainly was evidence, given 
before the Deputy Magistrate which he 
might legally accept as proving the truth of 
the information he had receged. But he 
had no information undef Section 491 that 
Mr. Harvey (who resides at Dacca) was 
likely to commit a breach of the peace, or 
to do any act likely to cause a breach of the 
peace : and there was afterwards no evidence 
brought forward shewing that Mr. Harvey 
was likely todo any such act. ‘The evidence 
of Bharut Chunder Sen, on which the De- 
puty Magistrate relies, is no evidence against 
Mr. Harvey, and he is mistaken in applying 
Section 30 of the Evidence Act to what this 
witness says was staged by Doorga Churn. 
Even if that statement were evidence, it 
would not connect Mr, Harvey with any 
intention to commit a breach of the peace, 

The case will therefore be gubmitted to 
the High Court under Section 296 of the 
Criminal Procedure Code, with the recom- 
mendation that the eorder requiring Mr. 
Harvey to enter ing§ recognizance and to 
find security to kgep the peace be set aside. 

It is to be reĝretted that the Deputy 
Magistrate should ha¥e wasted so much time 


in recording such a mass of evidence, a great, 


portion of which was utterly irrelevant, and 
in writing so long and also irrelevant a 
decision. 
Judgment of the High Court. 

Macpherson, J.—Agreeing * with the 
Judge (Mr. Tottenham), we think that the 
order as regards Mr. Harvey ought to be set 
aside, It is accordingly set aside. 
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The 22nd October 1873. 


Present : l 
The Hon’ble A. G. Macpherson and G. G. 
Morris „Judges. 


bsent Witness— Cross- Examination 
—Act® of 1872 s. 33. 


Evidence 


e - The Queen 


e i VETSUS - 


Mowjan alias Nane Khan, Appellant. 


Committ@d by the Extra Assistant Com- 
missioner of Maunbhoom, and tried by the 
» Judicial Commissioner of Chota Nagpore, 
re a charge of committing robbery with 
o hurt, 


When the evidence of an absent witness is admitted 
under Sectton 33 of the Evidence Act I of 1872, the 
ground for its admission should be stated fully and clearly, 
to enable the High Court to judge of the propriety of its 
admission. In’ the present case, the High Court consi- 
dered that the evidence of an absent witness had been 
improperly admitted, because there was nothing to show 
that by ordinary care and the use of ordinary means the 
witness could not have been produced. 

In order to make a deposition admissible under the 
Section 33, there must be evidence that the accused 
person did, in fct, have an opportunity of cross- 
examining, r 


Macpherson, J.—Ir is quite clear that, 
independently of the evidence of Ratoo Ray, 
the complainant, there was not (to use the 
words of Section 167 of the Evidence Act) 
“ sufficient evidence to justify the decision.” 
There can be no doubt that, in the absence 
of the evidence of Ratoo Ray, the prisoner 
must have been acquitted. 

It becomes necessary, then, for us to 
decide whether or not the evidence of Ratoo 
Ray, which consists gf the Extra Assistant 
Commissioner’s record of the statements 
made by that person when examined before 
him prior to the commitment of the pri- 
soner, wase improperly admitted by the 
Sessions Judge under Section 83 of the 
Evidence Act. That Section makes such 
evidence admissible, ewithout calling the 
witness himself, if “ &e witness is dead, or 
“ cannot be found, or is ingapable of giving 
“ evidence, or is kept out of the way by the 
t adverse party, or, iMhis presence cannot 
“be obtained without an amount of delay or 
“expense which, under the circumstances of 
“ the case, the Court considers unreasonable,” 
provided (amongst other things) “the pri- 
“soner, in the first prpceeding, had the op- 
*‘ portunity to cross-examine.” 

In this case it is not alleged that the 


` witness Ratoo Ray is dead, gr incapable of 


giving his evidence, or that he is kept out of 


é 


the way by the prisoner, The ground on 
which the Judicial Commissiouer, in the 
absence of the witness, admits the depositions 
given® by him before the Extra Assistant 
Commissioner, is that the witness cannot 
now be found. The Judicial Commissioner 
merely says that the witness is a resident of 
Zillah Monghyr and all attengpts to find him 
have failed ; and that “as the case has been 
“ pending a long time, and the next Sessions 
“will not be held till November next * *, 
‘thisesis a case in which, in justice to the 
“other” witnesses who are in attendance,” 
the trial ought to proceed and the deposition 
ought to be admitted under Section 33. 

The examination of witnesses before the 
Extra Assistant Commissioner, and the 
commitment, tuok place on the 4th of April ; 
and the trial before the Judicial Commis- 
sioner was on the 11th of July. 

Section®33 of the Evidence Act gives the 
Courts new powers, which require to be 
exercised with great caution. There is no 
doubt that it is still necessary (just as much 
as ever it was) to produce every witness at 
the trial, unless it is proved to be either 
actually impossible to produce him, or to be 
so difficult to do so that it is, under the 
circumstances, unreasonable to insist on his 
production. In the present case, everything 
turns on the evidence of the absent witness ; 
and without it, the prosecution must fail. 
It is therefore a case in which the provisions 
of Section 83 ought to be most strictly 
applied. The Judge gives us no means of 
judging whether there was any really good 
reason why the witness was not produced for 
the prosecution. He simply says “all at- 
tempts to find him having failed.” The 
record shews that a summons was issued, 
dated the 10th of May 1878, to Ratoo Ray, 
inhabitant of Dakhin Bohol, withia the 
jurisdiction of Deogurh, Zillah Beerbhoom. 
From the return to this summons furnished 
by the Ghatwal of Dakhin Bohol, it appears 
that Ratoo Ray had left the place and gone 
to his home*in Mouzah Chakai, Zillah 
Monghyr. A second summons was then 
prepared containing a direction that Rateo 
Ray should appea® in the Sessions Court at 
Purulia, Zillah Maunbhoom, on the 9th July ; 
and an order was*recorded on the back of it 
that it should be sent to Mouzah Chakai. 


‘This order bears date the 9th June. But 


here the vernacular record ends, aud there is 
nothing to shew that the summons was ever 
issued ; while no reason is shewn for its not 
being so. 5 
We are of opinion that, when the evidence 
‘ 19—a 
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of an absent witness is admitted under Sec- 
tio 33,%he grounds for its admission should 
be stated fully and clearly so as to enable 
this Court to judge of the proprietyef its 
admission.” In the present case, we think it 
was improperly admitted: because there is 
nothing to shew that, by ordinary care, and 
the use of the ordinary means, the witness 
could not have been produced. 

We observe, further, that there is nothing 
on the face of the Extra Assistan? Com- 
missioners record to shew that an opporjunity 
was presented to the prisoner ofe cross- 
examining thè witness Ratoo Ray, It may be 
gathered from the context that the prisoner 
was present during the examination of this 
witness. But itis not stated by the Extra 
Assistant Commissioner that the prisoner 
had an opportunity of cross-examining and 
declined to avail himself of it. We think 
that, in order to make a deposition admissible 
under Section 33, there must be evidence 
that the accused person did, in fact, have au 
opportunity of cross-examining. ` 

We therefore set aside ‘the conviction of 
the Judicial Commissioner. We have less 
hesitation in doing so, as the deposition of 
the complainant himself before the Extra 
Assistant Commissioner is not consistent or 
clear ; while the identification of a few rags 
of old cloth found sewn up in a quilt, which 
complainant says formed part of an old 
dhootee which the prisoner snatched from 
him, cannot be regarded as satisfactory. We 
direct that the prisoner be acquitted and 
discharged, i 





The 22nd October 1873. 


Present : 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Separate Offences— Charge—Punishment—Act X 
of 1872 s. 317. 


The Queen 
versus 
Sobrai Gowallah and others, Appellants, 


+ 


Committed by the Magistwate, and tried by 
the Sessions Judge of Gya, on a charge 
of habitually dealing inestolen property? 


In a case of several offences under one Section of the 
Panal Code, the proper way is to try the aceused (under * 
separate charges) for each of the several distinct offences 
under the Section, which have been clearly proved against 
them. ‘On coaviction of each of these separate charges, 
a separate sentence on each conviction should be passed, 
with a direction (under Section 817 of the Code of 
Criminal Procedure) that each should take effect on the 
expiry of the next prior sentence, ° 


THE WEEKLY REPORTER, 


"4 





Macpherson, J.—J|r may be. doubted 
whether these prisoners have been, in strict- 
ness, properly convicted under Section 413 
of the Penal Code (of habitually *receiving 
and dealing with stolen property, &c.). Pro- 
bably the offence really’ proved is thay" falling 
under Section 215 (taking a grat#ication for 
helping to recover stolen property). But it 
does not appear to us to be necessary toe 
interfere: because the prisoners have in fact 
sustained no injury by the course which the 
Sessions Judge has taken, inasmuch asp if 
the case had been properly placed before the 
Court, the prisoners could have been punished, 
and ought to have been punished, as severely 
as they are by the sentence which has been 
passed on them, ° o K °° 

The true way of dealing with these pri- 
souers was to try them (under separate 
charges) for each of the seven’ distinct 
offences under Section 215, which have been 
clearly proved against them. Waving been 
convicted .on each of these separate sevef 
charges, they should have got a separate 
sentence on each conviction, with a direction 
(under Section 317 of the Criminal Proce- 
dure Code) that each should tpke effect on 
the expiry of the next peior sentence. In 
this manner they might properly have been 
sentenced to a period of imprisonment longer 
in the whole than that to which they haver 
now been sentenced. That they well-merit 
7 years’ imprisonment cannot be doubted. 
Therefore we reject this appeal. 


aa . 
"| The 24th October 1873. 


Present : ; 
The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 
High Court—Jury— Reference— Insanity —Act 
X of 1872 ss. 257 § 263—Act XLV of 1860 
s. 84, s 


Reference to the.Lligh Court under Séetion 
263 of the Code of, Criminal Procedure 
by the Officiatitgy Sessions Judge of 


aly. 
eae re Queen 
vedsus 
Nobin Chunder Banerjee. : 
Baboo Juggadanund Mooherjee for the 
-  Pros&eution. 


Mr. W.C. Bonnegee for the Prisoner: 


In dealing with a reference made by a Sessions Judge 
under Section 263, Code of Criminal Procedure,” in 
consequence of his disagreeing from the verdict of the 
Jury, the High Court must deal with it as an appeal by 


$ 
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the prosecution, and has authority to convict the accused 
person on the facts and to pass sentence accordingly, 
—Section 257 of the Code, by which the Court has to 
decide which view of the facts is correct, being read 
as qualified By Section 263. i 
The fact of unsoundness of mind is one which must 
be clearly and distinctly proved, before any Jury is 
justified ne: a verdict under Section 84 of the 
Sy 


Penal Cod 

Macpherson, J-—Tur J ury in this case 

dyve found that the prisoner caused the death 

of his wife, bat that he is not guilty of 
murdes because when he killed her he, by 
rea8on of unseundness of mind, was inca- 
pable of knowing that. he was doing an act 
which was wrong or contrary. to law. The 
Sessions Judge, disagreeing with the 
verdict of the Jury as regards the unsound- 
ness of the présonef’s mind, was of opinion 
that he ought to have been convicted of 
murder, and he has (under Section 263 of 
the Criminal Procedure Code) submitted the 
case to the High Court, considering it neces- 
sary for the ends of justice to do so. It thus 
becomes n&cessary for us to deal with the 
case submitted to us as with an appeal, which 
we read as meaning an appeal by the 
prosecution: and by the provisions of 
Section 263,ewe have authority to convict 
the accused pers8n on the facts, and to pass 
sentence accordingly. 

In the “ grounds” recorded by the Judge, 
as required by Section 464, he says that in 
his opinion the verdict is opposed to the 
evidence on the record ; that the accused was 
not of unsound mind; and that he committed 
the offence of murdew 

There is really but one question before us, 
-that as to the state of the prisoner’s mind at 
the time he caused his wife’s death. That 
he did cause her degth cannot be seriously 
doubted. The Jury- have found as a fact 
that he, did, and the Sessions Judge agrees 
with them as to this. And that this finding 
is correct ig, we think, conclusively shewn 
by the evidence. 

The learned counsel’ for the prisoner has 
contended that as, uder Section 257 of the 
Criminal Procedure @de, it is the duty of 
the Jury (as distinguished,from the duty of 
the Judge) to decide Which view of the 
facts is true, this Cout cannot disturb, or at 
gny rate ought not to disturb, the verdict 
of the Jury, if there is on the record 
any evidence whatever in support of it, 
But Section 257 must be read as qualified 
by Section 263, the effect of which is that, 
if the Judge disagrees with the J ury and sub- 
mits the case to the High Court, the whole 
matter is opened up,—the High Court must 
treat the case as before it on appeal, may 


é 
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convict the accused person on the facts, and 
if it does convict him, shall pass th® proper 
sentence upon him, We quite agree, however 
that the powers given to this Coury by Sec- 
tion 263 are not to be lightly exercised, and 
that the unanimous verdict of a Jury ought 
not to be set aside, even if the Sessions Judge 
disagrees with it, unless that verdict is clearly 
and patently wrong and unsustainable on the 
evidence.* If there were any substantial 
doubt In this case, we should certainly not 
disturb the verdict. It appears to us, Rows 
ever, that there can be no reasonable doubt 
about the matter. 

Without saying that there is on the record 
absolutely nothing which could be said to 
afford some evidence of unsoundness of mind, 
we have no hesitation in saying that there is 
scarcely any such evidence, and that such 
as it is, it is wholly unreliable and worthless 
for the particular purpose of proving insanity. 
Witnesses speak of the intensity of the 
prisoner’s rage and grief when he heard of 
his wife’s alleged infidelity a day or two 
before the murder, of his rolling on the 
ground in his passion, of his eyes being red 
or blood-shot, and of his skin being hot, 
They also tell how, when he had struck down 
his wife, he came out of the house, calling 
aloud that he had killed her, and voluntarily 
giving himself up to a chowkeedar that he 
might he dealt with according to law for 
what he had done. These points are relied 
on as shewing insanity. It may be that if 
there had been substantial evidence of the 
prisoner’s unsoundness of mind, these facts, 
or some of them, might have been deemed to 
be corroborative of it. But in themselves 
these facts, whether taken singly or together, 
are no real evidence of unsoundness of mind, 
for there is not one of them which might not 
in the natural course of events have been 
found to exist in the case of a man who was 
perfectly sane, but was laboring under the 
influence of great grief and passion. 

It is not because a man commits a very 
horrible murder, or because he commits if 
while, laboring under strong passions and 
feelings, that therefore the world is to assume 
that he must h&ve been insane when he 
committed the deed. The. fact of unsound- 
‘ness of mind is*one which must be clearly 
and distinctly proved, before any Jury is 
justified in returning a verdict under Set- 
tion 84 of the Penal Code. Every man is 
presumed to be sane and to possessa sufficient 
degree of reason to be responsible for his 
crimes, until the contrary is proved. 

Tiere itis not attempted to be proved that, 
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prior to this occurrence, the prisoner ever at | us from which any reasonable person can 


any time showed any symptoms of insanity. 
It is not even suggested that the prisoner 
Was of unsound mind until he heand the 
reports Which caused him two days after- 
wards to take his wife’s life. Nor is it 
alleged that he was of unsound mind subse- 
quently, at the,time he was tried, or at any 
other time, And not a single medical witness, 
nor even the Jailor who has had him in 
custody since the murder (which tod place 
in the end of May), has been called to speak 
is to the prisoner’s mind being unsound. 
The case proved is simply that thg prisoner, 
who was employed in a Government Printing 
Press in Calcutta, and up to that time was 
of sound mind, went from Calcutta on the 
24th of May to visit his wife, who was 
living in her father’s house; that almost 
immediately after reaching his father-in-law’s 
house, he became aware of certaia rumours 
as to his wife’s infidelity ; that he (and appa- 
rently not without cause) believed these 
rumours to be true, and considered that her 
father was very much to blame in the matter ; 
that he was passionately angry and greatly 
grieved at what he heard, and removed his 
wife from her father’s house to that of an 
aunt (didi-ma), who lived close by; that he 
resolved to bring his wife away with him 
back to Calcutta, but was afraid (and very 
likely with good reason) that he would be 
prevented from doing so by those who had 
led his wife astray; that he took his wife 
back to her father’s house on the 27th, saying 
that on the next day he would take her to 
Calcutta ; that the same evening, seizing the 
opportunity of his being in the house alone 
with his wife, he murdered her; and that, 
having murdered her, he ran out of the 
house crying aloud that he had done so, 
and went and delivered himself up to a chow- 
keedar, saying he had killed his wife and 
he might deal with him as the law directed. 
The prisoner has confessed the whole 
matter at length before the Deputy Magis- 
trate, and subsequently before the Magistrate. 
And the statements made by him are borne 
out in all substantial respects by the evidence 
of the witnesses who have been examined. 
Tt is clear that the murder was committed 
owing to the unltappy pasition in which’ 
the prisoner considered his wife and himself 
tə be placed. : He did the deed under the 
influence of anger, jealousy, and grief. No 
doubt any, person placed in the position 
in which he was, or believed himself to be 
placed, is much to be commiserated. But 
there is absolufely nothing on the facts before 


conclude that the prisoner was “incapable 
of knowing the nature of the act,’ or that 
he was incapable of knowing thet he was 
doing what was wrong or contrary to law. 
On the contrary, all thle evidence ete that 
he knew the nature of the act perctly well, 
and knew that it was wrofg and that it was 
contrary to law. 


& 
On the whole, we think the verdict of 


the Jury so utterly wrong, and so entirely 
against thd evidence, that we, consider what 
the Judge acted rightly in submjtting the 
case under Section 263 ; and that it is our 
duty to convict the prisoner on*the facts. 

We find that the prisoner has committed 
culpable homicide amounting ip murder ; and 
we sentence him (under Section 302 of thè 
Penal Code) to transportation for life. 


The 24th October 1878. 


r ° 


Present: 


The Hon’ble A. G. Macpherson and: Q. G. 
Morris, Judges. 


Whipping—Act X of 1872 339305, 310. . 


® 
Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Magistrate of Chitta- 
gong. 
Hur Chundra Kulal 


versus 
+ 
Jafer Ali. 


In passing a sentence of whipping in addition to six 
months’ imprisonment, a Deputy Magistrate ordered 
that the prisoner should be brought before him at the 
termination of the imprisonment, and that the sentence 
of whipping should then be carried out. 

On the recommendation of the Sessions Judge (who 
referred to Sections 805 and 310 Act X of 1872), the 
Tigh Court cancelled the sentence of whipping as having 
become inoperative and incapable of being carried out. 


Reference.—THE prisoner was convicted 
on April 4th, 1878, of an offerfee under 
Section 411, Ponal ode, and it was in 
evidence that he Rad been previously 
convicted of an“ffence under the same 
Section. Upon this, tee Deputy Magistrate 
who tried the case sentenced him to six 
months’ rigorous imprisonment and a whip- 
ping of 25 stripes. The Deputy Magistrate 
ordered with regard® to the whipping that 
the prisoner should be brought before him 
at the termination of*his imprisohment, and 
that the sentence of whipping should be 
then carried out. The prisoner Was duly 
released from jkil on the 8rd October, but 
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g> the jail it does not appear. 


` ofdered to tome up when called upon. 
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I submit that the sentence of whipping is 
þad and should not be carried out. First, 
because by Section 310 of Act X of 1872 
the whipþing must be inflicted immediately 
on the expiry of 15 days from the date of 
the sentence; or, in case of an appeal, 
immediat on receipt of the order of the 
Appellate Court confirming the sentence. 
eLhe sentence was confined on the 23rd 
April ; bat when the order was received at 

Secondly, because Section 805 of Act 
X of 182 directs that the sentence be 
executed- by the officer in charge of the 
jail. 

In a somewhat similar case to this, it was 
held in Mados that the sentence was 
itoperative by lapse of time, and it was 
cancelled ;—6 Madras XX XVIII, App. Pro., 
November 13th, 1871. 

The prisoner has been released upon his 
own recoguizances in the sum of Rs, 50, and 
The 
sentence of whipping bas not been carried 
oul. 

Judgment of the High Court. 


Macphersow, J.— Under the circumstances, 
the sentence of whipping has becpme inoper- 
ative and cannot be carried out now. It is 
therefore cancelled. 


The 28th October 1873. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 





High Court—Reference—Jury—Act X 
of 187248. 263. 


Reference to the High Court under Section 
263 of the Code of Criminal Procedure by 


the Officiating Sessions Judge of 
Hooghly. ° 

The Queen 

versag’, 


Sham Bagtlee an#thers. 


The High Court will exerc&e the powers vested in it 
by s. 263 only in casesin which it finds the verdict of 
theJury clearly and undoubtedly wrong. 


Macpherson, J.—T us evidence against the 

. . e Ld 
prisoners, in whose intetest the Judge bas 
yeferred this case to the High Court under 
Section 263% is certainfy not very strong, 
inasmuch as it consists solely of the statement 
of the prosécutrix. Nevertheless the evidence 
is quite sufficient, if believed. The Jury did 


A 


believe it; and how can we say that they 
were wrong in doing so? It is as likely as 
not that they were right. And is the High 
Court to set aside a verdict in suchen case ? 

I think we ought not to interfere with a 
verdict, unless we can say decidedly that we 
think that it is clearly wrong. If we are to 
interfere in every case of d8ubt, in every 
case in which it may with propriety be said 
that the evidence would have warranted a 
different verdict, then we must hold that real 
trial by Jury is absolutely at an end, and that 
the vertlict of a Jury is of no more weight 
than the opinion of assessors. I presume 
that if this were the intention of the Legis- 
lature, it would have said so. But the 
Legislature has not said so. 

As it is, I consider that the Court should 
exercise the powers vested in it by Sec- 
tion 263 only in cases in which it fiuds the 
verdict of the Jury clearly and undoubtedly 
wrong. This is not such a case; although 
I may admit that there may be room for 
doubts being entertained as to the facts, 

Therefore I think the verdict of the Jury 
should remain undisturbed, so far as this 
Court is concerned: and that the Sessions 
Judge must pass sentence on the prisoners. 

Morris, J.— I concur, 





The 8rd November 1878. 


Present : 


The Hon’ble A. G. Macpherson and F, A. 
Glover, Judges. 


High Court—Jury—Reference-—~Act X of 1873 
s. 2638. 


Reference to the High Court under 
Section 263 of the Code of Criminat 
Procedure by the Officiating Sessions 
Judge of Dacea. 


The Queen 


* werses 
Udya Changa And others, Prisoners. , 


a 4 

In 2 case in which the aceused were charged with 
murder (s, 802), culpable homicide not amounting to 
murder (s, 304), and veluntarily @ausing grievous hurt 
(s. 325), the Sessions Judge at the trial added a further 
charge of house-breaking by night in order to the comq 
mission of an offence (s. 457). The Jury unanimously 
acquitted the prisoners of the three original charges, and 
a majority of the Jury (four out of five) acquitted them 
also of the last charge. The Sessions Judge agreed with 
the verdict of the Jury as regards the three original 
charges, and recorded a formal order acquitting and 
discharging the prisoners on these thrte charges. He 
differed from fhe majority as to the edie charge, and 

: . ik 
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referred the case to the High Court under s. 263 of 

the Code & Criminal Procedure: 


Hep, that where (as in this case) the Sessions Judge 
das approved of a verdict on certain charges, and finally 
acquitted agd discharged the accused as to these @harges, 
the High Court cannot under s. 268 convict on the 
facts on these very charges, That Section seems to 
PrE pe only a case in which, without recording any 
order of acquittal or conviction, the Sessions Judge refers 
the whole case. 

As there was nothing in this case to. show on what 
grounds the majority of the Jury acquitted the prisoners 
on the additional charge, and as the Sessions Judge 
agreed with the unanimous verdict as to thethree original 
charges, the High Court presumed that the reason which 
weighed with the majority of the Jury in findjng the 
prisoners not guilty on the additional charge must have 
weighed with the whole Jury in finding them not guilty 
on ali the three other charges, and accorditgly the Court 
could not set aside the verdict of the majority on the 
last count without practically finding directly in the 
teeth of the verdict of the unanimous Jury on the first 
three counts, 


Macpherson, J.— Tuis case has many 
most remarkable features. 

The four prisoners were corfimitted for 
trial, charged, lst, with the murder of 
Nakari Dass under Section 802 of the Penal 
Code; 2nd, with culpable homicide not 
amounting to murder under Section 304 ; 
and 8rd, with voluntarily causing grievous 
hurt under Section 325, At the trial the 
Sessions Judge added a further charge of 
house-breaking by night in order to the 
commission of an offence under Section 
457. 

The case for the prosecution was simple 
enough; that Wakari Dass was on a 
certain night sleeping in the hotse of 
a woman whom he kept, and with whom one 
or more of the prisoners also had, or recently 
had had, intrigues; that in the middle of 
the night the four prisoners broke into the 
house where Nakari Dass was, and dragged 
him out of it, first binding the woman who 
was with him, and shutting her into the 
house ; that certain persons during the night 
saw the prisoners beating some one not far from 
the house from which Nakari was taken ; 
and that next morning at daybreak Nakari 
was found lying dead under a tamarind tree, 
also not far from the house,* with ten of his 
ribs broken. ‘ . 

e On the evidence, prima facie, the case 
made for the prosecutioi was well proved. 
Dr. Wise, the Cjvil Surgeon of Dacca, who 
made the post-mortem ¢xamination of the 
, body of the deceased, says it was the body 
of apealthy man. Then, after’ stating that 
he found ten ribs were broken, he says == 
“ I attridute his death to the, shock of these 
“injuries. I consider that these injuries 
“were probably caused by squeezing or 
“rolling between bamboos. Simple blows 
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“could not cause these injuries, 
“injuries could not 
“ accident.” 


Supposing the Jury to have believed the 
statements of the witmesses, there wag ample 
proof that the prisoners were gyujty of the 
offence of murder. Ang unless the Jury 
disbelieved the story that the deceased was 
carried off by thes four prisoners from thé 
house that night, and found dead next morning 
with ten ribs broken, it was their clear duty 
to have found a verdict either of murder or 
of culpable homicide not amounting @ murder ; 
and they ought to have been so directed by 
the Judge. ; 


In this state of things, wg find that the 
Sessions Judge, after going through the 
evidence, charged the Jury to the following 
effect :—“| As regards the charge of murder, 


These 
have followed any 


s. 


“ I do not know why it was added, unless it ° 


“was to adorn the calendar. ‘Phere is not 
“the smallest evidence to show that the 
“ prisoners ever intended to kill the deceased. 
«You might, however, if you feel satisfied 
“that the prisoner beat the deceased, and 
“that the death wasthe result of that beating, 
“ convict the prisoners nde? Section 304. 
“Tf, however, you think that there is reliable 
“evidence to show that the prisoners beat 
t the deceased, yet, considering the Doctors 
“evidence, you do not feel convinced that 
“the beating which the witnesses speak to 
“was the cause of the injuries described, you 
“ought to convict the prisoners of hurt, 
“but only I think of simple hurt ; for, there 
“ig nothing in that case to show that the 
“results which raise the offence to grievous 
“hurt were caused by beating, And 
‘lastly, if you are setisfied that the prisoners 
broke into (the woman) Gunga’s house on 
“the night of Saturday, with intent to beat 
“her and her paramour, you can, in addition 
“ to either of the above charge&, convict the 
“ prisoners under Section 457.” i 


Upon this, the fury found the prisoners 
not guilty on thégthree original charges: 
and the Judge gouris with that verdict, 
the prisoners have been acquitted and dis- 
charged (as to tham). As to the fourth 
charge (that of house-breaking, added by the 
the Judge himself), a majority of four out of 
the five jurors found the prisoners not guilty. 
The fifth Juror gave a verdict of guilty 
on this charge: and the Judge, agreeing 
with the one Juror,*and disagrebing with the 
majority, has referred the case to the High 
Court under Section 268 of thé Criminal 
Procedure Code. 
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In making the reference, the Judge, after 
saying he has great doubts as to the veracity 
of the witnesses who depose to having seen 
& man beaten in the dark near the woman’s 
house, says :—“ But on the other hand I feel 
“not the slightest doubt that the woman 
* Gunga told substantially the truth, aud 
“the prisoners relly broke into her house 

e ‘and carried off the degeased, who, I have 
“little moral doubt, was afterwards severely 
“beaten by them, though, whether with an 
‘“‘igtention to,cause his death is, I think, 
“questiongble. Considering that the pri- 
“soners were all persons with whom the 
“woman Gunga was well acquainted, and 
“ considering they all spoke, I see no reason 
“to doubt thatesheereally recognized them. 
“She may perhaps have embellished her 
“story. I doubt myself whether she was 
“ever bound: probably, fear for herself, or 
“indifference to the fate of her lover, kept 
“her from fllowing the house-breakers.” 

° As the * deceased was stated by several 
witnesses to have been found at daylight 
dead under the tamarind tree with (ag it 
afterwards turned out) ten ribs broken, it 
does seem very remarkable that the Sessions 
Judge, who himeelf believed that Gunga 


. bad substantially told the truth, and that the 


prisoners did break into her house and did 
carry of Nakari Dass, and did afterwards 
severely beat him, should have charged the 
Jury, as he did, that there was no evidence 
of murder, and that a verdict of simple hurt 
might be a proper verdict. A more mislead- 
ing charge cannot well be imagined. 

However, the case has been referred to 
this Court under Section 263. 

But here another difficulty arises from 
the course which thè Sessions Judge has 
thought fit to adopt. Agreeing with the 
verdict of the Jury on the first three charges, 
he has recorded a férmal order acquitting 
and discharging the prisoners. He thus 
practically confines his reference under Section 
263 to “the charge of house-breaking. 
Under Section 263, the*case being once be- 
fore the High Court, the ya may convict 

acts, and may pass 
such sentence as mightghave been passed by 
the Court of Session. But this Section does 
not appear to me to contemplate such a thing 
as that, when the Sessions Judge has 
approved of-a verdict ofi certain charges aud 
formally acquitted and discharged the accused 
as to these tharges, the? High Court should 
on the facts convict on those: very charges. 
It seems to contemplate only a case in whieh, 
without recording any orde of acquittal or 
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conviction, the Sessions Judge ‘refers the 
whole case. Even supposing, however, that 
this Court, in strictness, has power to inter- 
fere gs regards the charges on which the 
accused has been acquitted by both*Jury and 
Judge, I should decline to exercise such a 
power in the face of an unanimous verdict 
ofa Jury, concurred in by the Sessions Judge, 
whether that verdict appeared to me to be 
wrong or not. 

How*then ought this case to be dealt with, 
bearing in mind that the accused have been 
acquifted by the Judge and the Jury unani: 
mously, on the three principal charges? The 
reason which weighed with the majority in 
finding the prisoners not guilty under Section 
457, was the same as must have weighed 
with the whole Jary in finding them not 
guilty on all the other charges. For the 
ouly possible ground on which the Jury could 
escape congicting on one or other of the first 


three counts, was that they believed the | 


whole case tobe false and got-up, and that 
they did not believe that the prisoners ever 
broke into the house, or ever carried off 
Nakari Dass, or ever beat him. And that is 
the only possible grouud also on which they 
could escape convicting on the count for 
house-breaking. If the Jury were right as 
regards the first three counts, they are 
equally right as regards the last count. The 
Judge has approved of the verdict on the 
first’ three counts ; and to be consistent, he 
ought.to have agreed with the majority as 
to the last. 

It is true that the Judge never in his sum- 
ming up suggested to the Jury that the 
whole case was false, or that the breaking of 
the ribs was a mere contrivance in order to 
make evidence against innoceut persons. It 
is true also that the Judge never took the 
trouble to ascertain on what ground it was 
that the Jury arrived at the verdict which 
they gave, and that there is nothing before 
us to. show positively what these grounds 
were. But we must presume (especially as 
the Judge approves of what they did) that 
the Jury did not act without reasonable 
grounds: and, soe presuming, it is evident 
enough what thes grounds must have been. 
The result is that we cannot now set aside 
the verdict of thg majority on the last count 
without practically finding directly in the 
teeth of -the verdict of the unanimous Juw 
on the first three counts, > 

It is not possible for us to sny that as a 
matter of fact the Jury were wrong if they 
disbelieved the witnesses. The verdiet 
of the majority must stafid: and the 
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prisoners must be acquitted on the fourth as 
on ethe øther charges. That they are so 
acquitted is due to their having already been 
acquitted by, and with the approval of, the 
Sessions Judge on the first three charges. 


The 18th November 1873. 


Present: 


The Hon’ble J. B. Phear and GG. Morris, 
Judges. 


Procedure—Judge— Witness. « g 


(Miscellaneous Case.) * 
Hurro Chunder Paul and others, Petitioners. 


Br. C. Piffard and Baboo Kishen Doyal 
dioy for the Petitioners. 


In a case in which a Deputy Magistrate took an active 
part in the capture of parties charged withehaving been 
members of an unlawful assembly—parties whom he 
himself tried on that charge—it was held that he was 
bound to state to the accused, so far as he could, what were 
the facts he himself observed and to which he himself 
could bear testimony: and the prisoner in such situation 
had aright, if he thought it desirable, to cross-examine the 
Judge, whose evidence should be recorded and form part 
ofthe record in the case. The proper course, however, for 
the Deputy Magistrate to have taken in this case would 
have been to decline to try the case, and to ask that it 
should be undertaken by some other Judge. 


Phear, J.—In this case the Deputy 
Magistrate may possibly have performed the 
functions of a Police officer well. Certainly, 
the narrative of his proceedings, which he has 
given us under the form of a judgment, 
although it may perhaps be suid to be some- 
what weakened in consequence of certain 
conditions which the Deputy Magistrate 
thought proper to impose upon himself in the 
telling of it, is most graphie; and moreover 
is not wanting in passages of humourous 
pleasantry which make it exceedingly light 
reading. But unquestionably it cannot be 
considered as a judgment in the proper sense 
of the word. 

Indeed, the Deputy Magistrate seems to 
have betrayed, at the outset of this judgment, 
a sense of his being at the moment somewhat 
in a false position. He says that “in 
defiding this case I labog under the same 
difficulty that I did last year in the case of 
the murder of Jabwr Khan, in which Dwarka 
Nath Rai and Jahanabi Chowdhurani were 
the parties interested. In this, as in that 
ease, I was the chief actor and investigator. 
I have in this, as in that, to separate and so 
far asin me lies to banish from the record, 
and if it were possible, from my own recol- 
lectiou, facts which I bave seen and known, 
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and confine myself strictly to the evidence in 
the record. In fact, have to do that most 
difficult of all things,—to, as it were, change 
my identity, and speak, write, and hink, not 
in the first, but third person.” 
What was the partichlar obligation * under 
which the Deputy: Magistrateg*upposed 
himself to have labored, and“which constrained 
him to “change,” qs he says, “ his identity,” 
it is perhaps difficult to understand. It hi& 
been held by this Court, and is secordant With 
the general principles which govern the apn- 
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duct of an English Court of criminal justice, . 


that while a person is not necessarily dis- 
qualified from presiding as a Judge or acting: 
as a duryman upon an inquiry into or* 
investigation of facts, beeausahe may have 
been himself a witness of some of the facis 
which are the subject of the inquiry or 
investigation, if he does do so, he} so far 
from being under any such obligation as that 
which the Deputy Magistrate se@ms to have 
referred to, is bonnd to state to the prisoner 
or other person concerned, or to make known 
to him, so far as he can, what are thé facts 
which he himself observed, to which he 
himself can bear testimony. _ And, more- 
over, the prisoner, who eis Being tried by 
a Judge in this situation, has a right, if he 
thinks it desirable, to cross-examine the 
Judge who, under these circumstances, and to 
this extent, must be viewed as a witness, and 
his evidence should be recorded. Itis quite 
erroneous, in our opinion, to suppose on the 
contrary, as the Deputy Magistrate appears 
to have supposed, that he was bound to keep 
out of sight altogether the part which he had 
played in the matter, aud to pretend (we 
cannot use any other word than that) to 
pretend that he knew fothing about the facts 
excepting so much as the witnesses told him 
in Court. Itis always dangerous for any 
man in whose right conduct others are con- 
cerned to set up and endeavour fo carry out 
a fiction such as this, It is most specially 
dangerous for a Judge, who is undewthe grave 
responsibility whicheagtaches to the office of 
a criminal Judge, to Attempt anything of the 
kind. The Depu® MagiStrate, if he thought 
it right, as he did, tę trke upon himself the 
duty of trying the prisoners in this case, 
ought to have made no pretence whatever of 
any sort; he ought to have frankly avowed 
and openly stated his Court all the part 
which he had taken, and the facts which „he 
had observed, and matle his own ewidence part 
of the record in.the ease. Theawkwwardness of 
a criminal .Judge being the.principal witness 
iu the case which he has to try, is no doubt 


° t 


" 1873.] 


Griminal 


THE WEEKLY REPORTER. 


Rulings. r 71 


”~ 





most apparent ; this, however, is reason for 
his declining to try the case, not for his 
endeavouring to assume an unreal character. 
Althougheit appears that the Deputy Magis- 
trate did not very clearly realize to hirnself 
what was the true ndture of the obligation 
which heis under in the position which he 
had taken up, or r&ther I should say entirely 
qmisapprehended it, yet I think perhaps we 
Shall not be wrong in attributing to him a 
proper- feeling, that the situation he was 
placed in wag not altogether a right one ; 


. that it was not altogether fair that he should 


be the person to try the persons whom he had 
done so much to “capture,” as he says, in 
open fight. At any rate that if he did do so, 
he must take ugususel precautions to discard 
What every body would probably be inclined 
to think ground of prejudice and bias, and to 
relieve hfmseif, as far as he could, of influences 
which made him thus distrust himself. If 
this were sf, then it seems to us that the 
Deputy Magistrate ought also to huve felt 
that the proper course for him to have 
taken was to decline to try this case, and to 
ask that if should be undertaken by some 
other Judge. 
When we comeeto the evidence which has 
been recorded, and to which we have given 
our best attention, we fail altogether to find 
therein any evidence of the prisoners having 
been collected together when arrested as 
members of an unlawful assembly, which had 
a definite common purpose of an unlawful 
kind. Both the Courts which have tried this 
case have arrived at the conclusion that the 
prisoners, when arrested, actually formed with 
others an assembly of men which had for its 
common purpose the object of attacking a 
certain opposite factio with whom these men 
were at feud. But there appears to us to be 
really no evidence to this effect at all. The 
main features of the occurrence, so far as we 
can gather them from the witnesses, or from 
the narrative of the Deputy Magistrate, are 
that the Deputy Magistrate himself, with 
some servants or ollowers, designedly 
‘disguised as latteals,* uly, in the very 
early hours of the morning, entered a village, 
and raised the ordinary latteal ery,—that is, 
as we understand, the cry usually raised by 
I¢tteala in that part of Bengal when they 
commence or are making a hostile attack 
upon an opposing part? of latteals, or upon 
what may be termed an enemy’s village. Up 
to the moment when tifis was done, nothing 
in the shape of an assembly of men had been 
discovered, but two or three villagers had been 
seen in the dim light, apparently, as the 
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Deputy Magistrate thought, making off into 
the jhao jungle or into the paddy*field8 on 
the approach of his party, and some of the 
Depuéy Magistrate’s own servants, dressed s$ 
latteals, had been sent to seize them. Natur- 
ally they were resisted in this. Tho alarm 
thus occasioned, and the ery of Ali, Ali, seem 
to have been almost simultanepus ; and there- 
upon a good many of the inhabitants of the 
invaded village (the witnesses estimate them 
at somé 20 or 80 in all) came out. The Deputy 
Magistrate, sword in hand, at once attacked 
them with great vigour, and they fled in all 
directions gs fast as they could; but the 
Deputy Magistrate succeeded in making the 
accused persons prisoners, And it is the fact 
that very little delay occurred, as the Deputy 
Magistrate thought, before the village showed 
itself aroused and prepared to resist this 
feigned attack. Itis this fact alone which both 
the Courts below have considered sufficient 
to establish the conclusion thas these men 
must have alrendy unlawfully assembled 
together with the purpose of attacking the 
other party who, they were thus caused to 
believe, had stolen a march upon them, and 
taken the initiative by attacking thein first. 
No doubt, this conclusion may possibly boa 
true one ; but it seems to us that the evidence 
on the record of the oceurrence which had 
just been referred to is of itself quite insuffi- 
cient to legally justify the Court in adopting 
it judicially. A Court of criminal justice is 
bound to look fairly at all the established 
facts of the case, and to give the prisoners 
the benefit of any reasonable hypothesis 
arising out of and suggested by these facts 
which may serve to explain their conduct. 
On the state of things represented by the 
Deputy Magistrate himself, it appears to us 
by no means au unreasonable hypothesis that 
the prisoners and their companions, whether 
or not they were at the time already assembled 
for any speicfic purpose, did really, when the 
Deputy Magistrate suddenly came upon them, 
at most rush forward to meet and resist an 
unprovoked attack, which they had reason to 
suppose was being made agaiust themselves. 
The evidence is "absolutely insufficient „to 
carry us further than this ; aud this is a very 
different thing, totally different, from the 
tnluwful object ewhich the conviction finds 
them guilty of. We are unable to discover 
that there is any other evidence of a speciffe 
unlawful object than that which has jäst been 
mentioned, We further think that there is 
no evidence on the record of the existenco of 
any assembly at all, other than that such as it 
was which,the Deputy Mugistrate’s challenge 
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brought about. The Deputy Magistrate’s 
reaŝoning on this point does not ride above 
” speculation., 
come to the conclusion that the convictéon is 
bad in law, because there is no evidence on 
the record sufficient to establish the material 
fact that the prisoners were assembled together 
for the purpose of carrying out a specific 
unlawful object. We consequently think that 
-the conviction must be set aside and the 
prisoners released. z 


. We would further add the remark that the 
stratagem which the Deputy Magistrate, in 
the exercise of his discretion and in the 
direction of those who were with him, 
thought it right to practise for the detection 
of unknown offenders, was one of a most 
dangerous character. Had the villagers 
whom he and his party pretended in this way 
to attack, under the alarm or excitement 
caused by hearing the ery of Alz, “Al, either 
fired a shot at the Deputy Magistrate’s party, 
or done any other act of violence by which 
one of the Magistrates party was killed or 
seriously injured, the responsibility resting 
upon the Deputy Magistrate would have been 
exceedingly great, and indeed would have 
been of a criminal character. 


The conviction is set aside and the 
prisoners released. 


Let also the fine, if paid, be refunded, 


SE aa 


The 18th November 1878. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Unlawful Assembly—Act XLV of 1860 s. 141. 
(Miscellaneous Case.) 


Koylash Chunder Dass and others, 
Petitionets. ° 


Baboos Kalee Mohun Dass and Nullit 
Ghunder Sein for the Petitioners. 


e 
In this case in which the prisoners were convicted 
of being members of an unlawful assembly under 
s. l4lof the PenalCode, the Court held that the evidence 
was insuflicient tó warrant a conviction, there being 


Therefore, we are obliged to |, 


nothing to show what was the-specific’ unlawful object, 
within the scope of cls. °3 and 4, of the persons 
composing the ussembly, 


Phear, J—We think that we must in 
this case pass the same decision as that which 
we passed in the las? (No. 175; Qtfeen v. 
Hurro Chunder Paul and others substan- 
tially for the same reason,.“namely, that the 
evidence on the record is not sufficient to, 
establish the conclusion that the prisonerB 
and others were assembled together „for R 
commou object falling within any of éhe 
definitions of au unlawful object given in 
Section 141 of the Penal Code. The Deputy 
Magistrate has summarized the faets which 
he thinks the evidence makes out, in the* 
following words :— © à 

On the 19th May 1873, at 74 to 8 P. xs 
“it appears that the Deputy Magistrate of 
“ Atia was informed that a breach of the 
“peace was anticipated between Dwarka 
‘Nath Rai and Jahanabi Chéwdhurani’s 
‘adherents on or about or between certaift 
“lands or between Narsingpur and Kashi- 
“ nagor. a 

‘Without disclosing his intentions, he 
“started at 94 p.m. for the place, taking 
“with him a number of persons to help him. 
“Fe roused up haphazard a ryot of Dwarka 
t Nath Rai out of his bed and bari, and directed 
‘him to show where the men of Jahanabi 


‘|“Chowdhurani were unlawfully assembled : 


“the man took him to the neighbourhood of 
“the very place, where eight of the adherents 
“of Jahanabi Chowdhurani were arrested. 
“ The record does vot disclose the motive of 
“the Deputy Magistrate in not taking any 
“ouide with him from Tauzail from either 
“side, but if is not difficult to arrive at some 
“probable supposition upon the point; this 
“ Court in its judicial capacity is precluded 
‘from recording the reasons which influenced 
“the Deputy Magistrate as au executive 
“ officer in acting without guides supplied by 
“either party. ' 

“ Everything counegted with thé case and 
“the fact that all thèæigbt defendants (one to 
“ eight inclusiv ai their dependency on 
“Jahanabi Chow®huranis all-tend to show, 
“and it is presumpéion which they must 
“rebut, a presumption founded on legal 
“ evidence, that defendants one to eight 
‘inclusive were members of an unlawful 
“assembly within fhe provisions, if not, of 
“ Clause 3 of Section 141 ofthe Indian Penal 
“ Code, yet certainly Within thosé of Clause 4 
“ofthe same Section of the same Code. Itis 
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s“ equally clear that no sufficient evidence to| disclose: that the conduct probably was’ not 


“rebut this just and legal presumption has 
. * been adduced. 


“The only evidence against defendant 
“No. 9 is that of Kale Nath Biswas, Thanna 
“Sub-Inggector. It appears that he was a 
“servant of the bari in which he was 
“arrested, He seems to be a weakly, half 

* idiotic sort of man. “There is a certain 
“doubs in his favor, of which I am willing 


P « to give bim the benefit.”. 


Now this presumption of which the Deputy 
Magistrate speaks, seems rather to be an 
„assumption of fact. 


Clause 3 of Secéion 141 of the Indian | 


Penal Code states the unlawful object in 
these words :—“ To commit any mischief or 
“crimirfal trespass, or other offence.’ And 
Clause 4 of the same Section defines the 
object :—‘*By means of criminal force, or 
é show ofscriminal force, to any person, to 
“take or obtain possession of any property, 
“or to deprive any person of the enjoyment 
“of aright of way, or of the use of water, 
“ or other incorporeal right of which he is in 
“ possession Or enjoyment, or to enforce any 
“right or supposed right.” 


The Deputy Magistrate appears to think 
that it is an inference of law from the facts 
which he has here set out that the prisoners 

- and others were assembled together in the 


-. pari with an object which is either one of 


those defined by the words of Clause 3, or one 
‘of those defined by the words of Clause 4. 


Now these ara very specific objects indeed, 
aud many in number, for several classes of 
them are mentioned by the 4th Clause ; and 
we are entirely at a loss to understand how 
the mere fact of more than five persons being 
collected together, awake at night in one 
bari, affords a legal presumption that they 
were so assembled for ttn object which must 
necessarity be one qut of the large number 
of objects specified in gh 3rd and 4th Clauses 
of Section 141- of the oyat Code, 


The Deputy Magistgate, no doubt, probably 
for a very good reason, was of opinion that 
the excuses which the different prisoners 
gave for their being in or near the bari were 
not true; and it is aevery reasonable infer- 
ence when a man is lawfully called upon to 
account fo» his conduc, and is found to give 
a false reason for it, it is a very good infer- 
ence that the true reason for that conduct 
was of a character such as he did not like to 


® 
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dictated by a good motive, or evens posvibly 

that it was dictated by a dishonest one. But® 
there, is no inference that we are aware of 

legitimately arising from such a fatt going to 

this extent, namely, that the dishonesty must 

be of that particular character which is speci- 

fied in any given Clause of jhe Penal Code, 

selected by the Deputy Magistrate as the 

foundation for the charge against the pri- 

soners? 


If sve look at the 8rd Clause of Section 141 
alittle’ more closely in connection with the 
assembly ia the bari, we find ourselves called 
upon to enquire what mzschief was it the 
object of these men to commit, or what eri- 
minal trespass, or what other offenec, and 
against whom was it to be committed ? They 
seem, according to the account of the wit- 
nesses in this case, to have been assembled 
in the ba®i of some one situated upon the 
ground, or within the share of the 6 annas è 
shareholder, whose adherents they were said 
tobe. ‘There is nothing of course unlawful 
in that. They are not even trespassing upon 
the land of any one. 


Again, if we turn to the 4th Clause, we 
must see what property it was which these 
men are to be supnosed to have been actuat- 
ed in their assembling together with the in- 
tentiou to take or to obtain possession of, or 
what person was it whom they intended to 
deprive of a right of way, or of the use of 
water, or of any other incorporeal right. In 
other words, what was the specific unlawful 
object, within the scope of these two Clauses, 
which was the common object of the persons 
composing the assembly in this bari, when 
the Deputy Magistrate disturbed them? The 
Deputy Magistrate has endeavoured to arrive 
at this object by the aid of a legal presump- 
tion, as he terms it, based on the fact that 
they were assembled, fifteen or twenty to- 
gether, in one bari, and when questioned they 
gave severally accounts of their purpose 
which could pot readily be believed to be 
true, Clearly, as it seems to us, the prosecu- 
tion has entirely *fuiled in this part of the 
case. No,doubt, more than five persons were 
assembled together in a bari, somewhere in 
ethe middle of the night,eand under all the 
circumstances which happened it might be 
possibly presumed that the purpose of their 
assembling there was not altogether» a good 
purpose. One of the prisoners, Koylash 
Chunder, the supposed leader of them, who 
was not however one of those in the bari, 
said, whey he was arrested ii the neighbour- 
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hood of the bari, that he himself was on the 
loolout for an ‘attack upon his village from 


*the adherents of the 5 annas gemindar. 


Phis may or may not be a true accpunt; 
even if it hs true, it would not necessarily 
make either his conduct or the conduct of 
the other men in the bari, with whom he was 
supposed to bę connected, unlawful, If it 
was the fact that the people of the 6 annas 
shareholder were expecting, with or without 
reason, an attack upon the property of them- 
selves or their zemindar, at the hands af the 
adherents of the 5 annas shareholder, it 
would not be unlawful on their payt, having 
previously, as it seems they had, applied to 
the Police authorities for help, to keep them- 
selves assembled together in the bari of one 
of their number, waiting ready, so far as they 
could, to protect themselves and repel the 
attack. Whether that was so or not, if we 
exclude Koylash’s own statement,ewe really 


ẹ have no means of judging any more than we 


have the means of judging whether they 
were actuated by. the purpose of taking 
offensive action against their opponents, We 
are altogether without evidence as to the 
common purpose or object of the men assem- 
bled together in the bari, supposing they had 
any. We therefore are of opinion that this 
conviction also must be set aside, and the 
prisoners released, ‘fo a certain extent the 
remarks which wemade relativeto%he position 
taken up by the Deputy Magistrate in the 
other case are applicable here, It is unfor- 
tunate that he thought it necessary to profess 
to decide this case as if he were perfectly 
unaware of any of the facts and had taken 
no part whatever in the matter, and to make 
believe that some second person, not himself, 
was the leader of the Police party. It is 
almost painful to read the passages of the 
Deputy Magistrate’s judgment, wherein appa- 
rently, with a serious endeavour to act out 
this transparent fiction, he speaks of himself 
in this way :—“ It appears that the Deputy 
‘Magistrate of Atia was informed that a 
“breach of the peace was anficipated, &c.” 
And “this Court in its judicial capacity is 
‘precluded from recording*the reasons which 
“influenced: the Deputy Magistrate as an 
“ executive officer in acting without guides 
“supplied by eithe® party.” e Had satire been’ 
intended by the writer, which we do not 
sw@ppose was the cense, it could hardly have been 
more effectively conveyed than in the language 
of the judgment, 

We direct that this conviction be set aside 
and the prisoners released, and such fines as 
have been paid must also be refunded. f 


The 18th November 1873. 


Present: 


The Hon’ble J. B. Phear and G. G. 
Morris, Judges. 


Theft— Possession. r 


Reference to the High Court under Sec-¢ 


tion 296 of the Code of Criminal Prg- 
cedure by the Officiating Session’ Judge 
of Moorshedabad, ® 


Hossenee Sheikh ° 


j 


é . 


. versus 
bd e 
Rajkrishna Chatterjee. A 


In a charge for stealing, it must be proved hat at the 
time of the act being done the property stolen was in the 
possession of the prosecutor. 

e 


Phear, J.—-IN this case the prisoner has 
been convicted of stealing a certain babul 
tree belonging to‘the prosecutor. In order 
to constitute the offence of stealing, the 
prisoner must have dishonestly taken out of 
the possession of the pgosefutor, or dis- 
honestly done something towards taking out 
of the possession of the prosecutor, the 
article which is the subject of the charge. 
But in the present case there is no evidence 
whatever that the tree, which the accused is 
charged with having cut down and stolen, was 
at the time of the act being done in the 
possession of the prosecutor. Indeed, no 
evidence whatever seems to have been given 
on the part of the prosecution. ‘It is true 
that certain documents were jiled, but ap- 
parently they were not%n any way proved. 


The case of the accused was that the land - 


upon which the tree stood was his own and 
in his possession, and that the documents 
filed by the prosecutor were oly papers in 
certain benamee transactions. 


In this state of things it was certainly in- 
cumbent upon the pppsecutor to prove that 
the possession of the free at the time when 
it was cut down Was in “himself. Without 
this first step, the case of the prosecution 
could not advance at all. The conviction is 
clearly wrong: there is no evidence either 
given on the part of the prosecution, or in the. 
shape of an admissiow#® made by the accused, 
which goes in any way to establish that the 
accused cut down and*took away the tree out 
of the possession of the prosecutor. 

The conviction will therefore beset aside, 
aud the fine refunded if it hus been paid, 

\ j * ° & 

+ ; & 
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o Direction for filling up Return No, IX as to} at the foot of the Table in Clause 12, page 


s abatement of revenue. 


@ 
: No, 35. 


e 


in anung Retura No. IX in future, 
"District Officers are requested to state dis- 
@uetly in the eblumn of remarks, in each case 
in which the whole revenue of the estate is 
recommended for abatement, whether it is 
proposed tp remove the estate altogether from 
the revenue roll, or fo retain it without demand 


of revenue, 





Alteration in Statement No 20, Board Rules, 
page 302. 


No. 6. 


For the words “ Former Actual Collec- 
tions” in, column 7 of the first table in 
Statement No. 20, page 802 of the Board’s 


« l 
read “Former Actual Mofussil 


Collections.” 


e 
a. S 


. JUNE 1873. 


a 
o £ 
Hon’sLe V. H. SCHALCH. _ 


cn cee ree 


Nota Bene to Table in Clause 12, Board Rules, 
page 43. 
a 


No. 1. 


Tas following NW. B. should be inserted 


Š e 
5 5 j 


-| 48 of fhe Board’s Rules— 


“« W.B.—The Statement should include 


stamp feesein pauper “ suits.” 





Additions in the list of returns, at page 262, Board 
Rules. 


a No, 2. 

“Iw the list of returns at page 262 of the 
Board’s Rules, for No. “14 Irrigation Sta- 
tistics,” among the annual ones to be furnished 
by all District Officers, substitute “ 14A. 
Report on Wards’ Estates.* Due 20th May, 
under Government Circular No. 8 of 6th 
March 1873.” 

In the annual returns to be furnished by 
Commissioners to the Board, after “ Com- 


missioners’ Administration Report” add 


“Dna 30th May under Government Circular 


No. 8 of 6th March 1873 ;” and insert, ag 
the last entry under this headiug, “ A Report 
on Wards’ Estates. Due 20th June, under 
Government Circular No. 8 of 6th March 
1873.” i 


e e 
Erratum in heading pf Column 2 of Return No?24 
prescribed by Accountant-General. 
p e 
No. 3. 
Tux heading of column 2 of Return Nb. 


XXIV, as originally prescribeg by the 


* See erratum belqw. 
Lt 


2 : Revenue 





Accountani-General, was “Amount of pro- 


Hable ee of land for each oe ” but in the 


edition of fhe Return now in use, the*word | 


“year” has been substituted ‘for “ work” in 
column 2, This has occurred through a 
ty pographical error, and should be corrected 
“at once. x = 


Points out how a Ward's net income should: be 


calculated. å > 


No. 4. 


_ In estimating the figures to be entered in 
column 8 of the Statement prescribed by Circu- 
lar Order No. 2 for July 1872, and; asa general 
rule, in calculating a .Ward’s net income, 
Commissioners and District Officers are 
directed to take as assets of the estate all that 
would properly appear under headings II to 
V of Table VI of Return No. XXXI, and as 
charges those which would appear under 
headings VI to Xand XII to XIV of the 


same Table. 


Lrratuis 


In lines $ and 4 of Circular Order’ 


No. 2, for the current month, for the words 
“14 A Report on Wards’ Estates,” read 
“14. d Report on Wards’ Estates.” The 
same alteration should be made in the slip. 


e kd 
+ 
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Supersedes Chapter X of the Board Rules, except . 


Sections I and IV Clause 6 of Section VILL. 


No. ‘5. Pd 


In continuation “of Circular Order No. 2° 


of February 1872, it is hereby notifiql that 


the whole of Chapter X. of the “Board’s Rules 
@ 


is superseded, except Sections I and VI and 


Clause 5 of Section VIII, which are still” 


e 
in force in regard to territorial and politica 


pensions only. . 


Additional Clause (5A) to Section 5, page 24, 
& 

Board Rules, regarding applications Sr extra 

bai grants. 


No. 6: 


Tur following has been added as Clause 
5A to Section V, page 24 of the Board’s 


Rules— a 


An application for an extra budget grant ” 


should in no case be sent? up, until-the 
budget allotment of the Office or Department 
making the lanté hes been exhausted, 
under the partion head’ of expenditure to 
which it is proposed & debit the disburse- 
ment for which funds are required. A certi- 
ficate should be appenfled to each such appli- 
cation, that the balagce in the Collectors 
hands at the time of submitting the applica- 


tion is less than the amount asked for. 


e [Vo]. XX.’ 


` 


' 
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` 
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JULY 1878. Cancels Clause 18, page 189 of Board's Rules. 


» = ö No, 3. + 


Section 23, Regulation II of 1793, 


°” Hon’ste V. "H. Somaron. 
~% haying been repealed by Act XXVI of.1871 





j clause 18, page 189 of the Beard’s Rules, is 
Pia: y hereby cancelled, 
f ° Erratum. : 
@ . 
| For the words “as per column 5,” in the g 


heading of column 11, Appendix H, of the í 
Land Acquisition Instructions, read “as A. Money, Esq., C.B. 


e : d : 
per columns 5 and 6.” > see 


Collectors, §c., to be careful that Stamps 


m a commonly used are always available at Sub- 
E : / | divisions, 
Additional Heading and an Alteration in Table'l, 
Return No. XXVIII of 1873-74. No. 4. 
+ , b 
* No. 1. In continuation of Circular Order No. 6 


of January 1873, District Officers are informed 
that, with reference to, an enquiry whether 
Subdivisional Officers might be empowered to 
sign the certificate contemplated in the 
Government Notification of 25th March 
last,* issued under Section 27 of Act VIL of 
plots.” And in the note at the top of Table | 1870 (the Court Fees’ Act), the Government 
I, directing that: the original price ofj pas ruled that it will be enough if the 
C. lands should be shwn on the back of the | Gotiectors of » Districts and the Subdivisional 
Return, insert the words “B. and” before Officers are very careful that all the lower 


3 
-_ = C. plots.” and more commonly used Stamps are always 
available at Subdivisions, so as to obvinte 
——— . the necessity of issuing therequired certificate. 


In Table F, column 1 of Return No. 
XXVII, for 1873-74, and future years, 
between headings “ Shares held in common 
“tenancy” and “ Railway C. plots,” insert 
the following additional heading, “ Railway B. 


2. The Member in Charge now draws the 
attenfion of District and Subdivisional 
Officers tg the necessity of strict compliance 

Be Bs ae i with the wishes of Government, and 
requests that Commissioners will at once 
In the preparation ef future Returns No. report any neglect of these orders, should such 


All Excess Payments + cia or Rent tobe 
j # 3 
excluded from Return No. XXXI. 
Eo 





» XXXI, District Officers are requested to | occur. ’ 

: + ad 
exclude all excess payments of revenue or ° Ə 
rent,—zé., payments made during the year | 

i > pay tes: y * Vide p. 431 of the Çalcuita „Gazelle, dated 2nd 
under report on account of ensuing years. | April 1873.. 

* , z 2—0 
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AUGUST 1873. 


Hon’sie V. H. SCHALCH. 


z 
e 


’ s 
Returns Nos. XXXI and XLI to show only sums 


kad . 7 * * * hel © 
paid and received within the financial year. 


‘No. 1. 


As some diversity of practice has occurred 
in the preparation of Returns Nos.. XXXI 
and XLI, the Member in Charge directs 
that they shall in future be made strictly 
financial, and not administrative, Returns, Le., < 
that sums paid and received within the 
financial year, aud those only, shall be. 
entered in them. - 


Hon’s.e H. L. DAMPIER., 


Alterations in Section 5, Chapter XXI, of 
Board's rules, regarding the custody, &c., of 
Postage Stamp Labels, 


é 


No. 2. 


With advertence to the iw Rules for 
theecustody, distribution, aud sale of Postage 
Stamp Labels sanctioned by the Government 
of India, the foħowing «alterations are’ 
necessary in the Boards’s rules :— 

? 

In. Section 5, Chapter XXI, page 307, 
expunge Clause 4, and after the word “ time,” 
in Clause 6, add, asa new sentenco—For 


THE WEEKLY REPORTER. 


-[Vol. XX." 


Circulars, 
yg l 


the discount allowable on purchases of 
Postage Stamps, vide Rules published at 
pages 350—371 of India Gazette, dated 
12th July 1878. 


Draws attention to Financial Depgrtment Reselu- 


tion, dated 24th July 1873, regarding the 


cancellation of adhesive Court Kee Stamps. 


No..3. ° 


THE attention of Divisional and "District 
Officers is drawn to the followings Resolution 


by the Government of India in thé 


Financial Department, No. 1763, dated 24th 


July 1878, regarding the cancellation of 
adhesive Court Fee Stamps, and they are 
requested to see that the ofders of Govern- 
ment are invariably carried out :— 


J 


The Governor-General in Council bas 
recently had under consideration the best 
method of cancelling adbesive Court Fee 
Labels, so that they may not be fraudulently 
used again. 


2. Under Act VIL of 1870, Section 30, 
Court Fee Labels are cancelled by punching 
out the figure head. But thjs does not 
perhaps afford ‘sufficient protection, and 
pending further consider ation of the subject, 
the Governor-Genery in Council directs 
that the record-k& per of every Court shall, 
when a case is decided, and the record 
consigned to his custody, punch a second 
lole in each label, distinct from the first, 
and note the date of his doing so at the 
same time. The second punching should 
not remove so much of the stamp as to 
render it impossible or difficult to ascertain 
its value or natuto. 


+" 3873.] 
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Hon’sie V..H. SCHALCH. 





Alterations made in Circular Order No. 8 of 
-April last, regarding Government Estates. 


‘we No. 4. 
© 


Taer following alterations are to be made, 


ùr Cirevlar Order No. 8 Ùf April last— 

Under heading e, “ Government Estates 
uuder*farming leases,” for ‘* farming ” substi- 
tute * temporary. ” 

For tke first clause of the N. B, 
substitute—— 

“Under present Rules all Government 
Estates, settled for terms of years with 
purchasers of “the proprietary right, pass out 
of the category of Government Estates, and 
become she property of the settlement-holders. 
Such estates will, therefore, be included under 
Class ¢.” è 
e “All Government Estates, settled for terms 
of years with persons to whom the proprie- 
tary right has not been transferred by sale, 
even though the right to conditional re-settle- 
ment has been conceded to the settlement- 
holders, mu% bg regarded as temporarily 
settled estates, and be included in Class e. 
This class will also, of course, include 
Government Estates settled in farm,—i.e., for 
a definite term, without the concession to the 
settlement-holder of aright to re-settlement. ” 

It will be necessary for Collectors to 
revise their Quarterly Returns No. X for the 
first quarter of 1873-74, in accordance with 
the above instructions, 

The Superintendent of Stationery will be 
directed io issue revised forms and slips, but 
meanwhile the necessary alterations must be 
made in manuscript in the forms and slips 
already supplied. 


el 


Instructions to obviate digerepiancies between the 
Quarterly Statements of Land Revenue Receipts, 
and Return No. X, @ | 


a 
NO. 5 


DiscREPANCIES bgtween the Quarterly 
Statements of Land Revenue Receipts 
Submitted to the Board by the Accountant- 
General and the figures of Return No. X 
have, in several instanfes, been traced fo the 
fuct that estates upon which revenue had 
been paid fs advance ifto the treasury of one 
district, had, before the instalments which 
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another district. To obviate the necessity of 
calling for frequent explanatiens, the 
Member in Charge directs that, wheuever any ° 
suchepayments in advance stand to the credtt 
of an estate at the time of tiunsfer, the 
transferring Collector shall, in all cases, 
earefully notify to the Collectors of the 
districts to which the mehgls have been 
transferred the exact position of each mehal 
in regard to renlization of revenue. And the 
exact. facts as regard such transferred mehals 
should be noticed in the Return No. X both 
for the district from, and the district to, 
which they are transferred. 


| seed 


In Reports on cases under the Land Acquisition 
Act X of 1870, District Officers to note in 
column 3, Appendiz F, whether the General 

` Notice under Section 9 of the Act has been 
issued, * 


No. 6. 


THe Member in Charge requests that 
District Officers, when submitting their 
final reports in connection with cases under 
the Land Acquisition Act X of 1870, will 
be careful to note in column 3 of Appendix 
F, whether the general notice required under 
Section 9 of the Act has been issued. 





SEPTEMBER 1873. 


etal 


Hon’sie Y. H. SCHALOH. 


Rip’ 


The numbers and dates of vouchers on which 
compensation under Act X of 1870 has been 
drawn should be shown on reverse of Appen- 
diz I. 


No. 1. 


s 

Wiru a view lè obviate frequent references 
which the Accogntant-General now finds it 
necessary to make, District Officers are 
requested, in fwure, wieen submitting their 
finn] proceedings in connection .with the 
iequisition of lands taken up for puldic 
purposes under Act X of 1870, to furnish, 
on the reverse of Appendix I, the numbers 
and dates of vouchers on which the amounts 


such advance was intended to meet fell due, | of compensation, &c, shown therein have 


been transferred to the Revenue Roll of | been drawn frum the Treasui'y. 


. ` 


3—c 


Revenue 


¢€ 


The treatment of 4~anna and 2-anne. pieces to be 
sown separately under clause 1d of the revised 
rules under Indian Coinage Act. 

® 


*.,' No. 9. . 
In continuation of the Board’s Circular 
Orders marginally 


No. 8 of Augt. 1381. 


it istri 3 
No r Neer jg Cited, District Of 


cers are requested, in 
future, when submitting their annual report 
on the working of the Indian Coinage Act, 
to show the treatment of 4-anna and 2,anna 
pieces under clause ld of the revised’ rules, 
published with the Circular Order of 
November 1872, separately from the treat- 
ment of pieces of higher value. | 





No officer to be recommended for investment with 
powers under Act X of 1870, unless Collector 
is satisfied he is well qualified for that purpose. 


No. 3. 


A case has recently come before the 
notice of the Member in Charge, in which a 
Deputy Collector, entrusted with the con- 
duct of the operations for acquiring certain 
land for public purposes, was shown to have 
utterly disregarded the procedure prescribed, 
The Member in Charge desires, therefore, 
that no officer may be recommended for 
investment with powers under Act X of 
1870, unless the Collector to whom such 
officer is subordinate is satisfied that he is 
well acquainted with the provisions of that 
law and the rules promulgated thereunder. 





Publishes Government orders of 12th August 
1873 for information of ‘Commissioners as 
Courts of Wards. 


No. 4. 


a 

Tar following extract from the orders of 
the Government of India, No. 317 of 12th 
August 1873, is published for the information 
of Commissioners as Courts of Wards :— 

Para. 8.—“ As regars wards’ estates 
“His Excellency in Counc considers that, 
“when such an estate which is in a solvent 
“condition, is being adqministered bye 
“ Government officers, whatever sum it is 
“ound possible to set aside for educational 
“ nurpnses should be employed in supplying 
“the recognized needs of simple primary 
‘education to the poorer classes resident on 
“the estate; but it is not within the 
“ competency of Government, in its character 
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“of trustee, to make any educational 
“arrangements supported from the funds of 
“the trust which shall be of a permanent 
“character, or bindiug upon the wird after 
“the estate shall have passed out of the 


“ hands of Government.” 


v 
v 





In modification of pfevious Circular, requires ® 


notices of relinquishment and notices of ẹn- 
hancement under Sections 14 and 20, Ac VIII 
(B.C.) of 1869 to be shown ynder separete 
heads in Return No. VIII. 


No. 5. 


In modification of Circular Order No. 6° 
of May 1872, District Officers are hereby 
informed, that notices of relinquishment, and 
notices of enhancement, served by orders of 
the Collector, under Sections 14 and 20, Act 
VIH (B.C.) 1869, should be shown, each 

@ : 
class under a separate head of its own, in 
Return No. VIII. . g 

The Superintendent of Stationery will be 
directed to issue revised forms of the Return, 
but, meanwhile, the additional headings must 
be entered in manuscript in the forms now 
in use. m 


OCTOBER 1873. 





Hox’sIE V, H. Scuarca, 


Mr 


Errata in Memo. on Revenue Administration o 


Bengal, ‘ 


Errata, 


In the foot-note of page 36 of the Memo. 
on the Revenue Administration of Bengal, 
lately distributed by the Board, for “1857,” 
read “ 1837.” ° 

Page 38, para. 45, line 2, for “ rather 
more than 1,900 reu “ about 720.” 

Page 124, lin? 19, transfer the word 
“ Company” to the negt line after the word 
* Dock.” ‘ 

Appendiz, page xvii, line 21, for “cop 
suloris” read “capsularis.” 
page xvii, line 14, for “ acu- 

liata,” read “ aculeata.” 
page xvid, line 36, for “muer- 

ba,” read “ murba.” 
page xix, line 16, for *“ Li- 
. mun” read * Linum,” 


3) 


33 


33 
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OCTOBER 1878. 
eee 
Hon’ste V. H. SCHALCH. 


rremet 


Reports, &c., connected with island formations 
under Act LV (B.c.$ of 1868, to he treated as 


confidegsial. 
* No. 1. 
ALL reports and drders connected with 
island formations, which have been taken 


. possgssion of by Government under Act IV 


(%.c.) of 1868, should be treated as coufiden- 
tial, JQivisional and District Officers are, 
accordingly, prohibited from granting copies 
of such communications to private indivi- 
duals without first obtaining tho orders of 


, the Board. © ° 





Additigns to Rules under the Land Acquisition 
Act X of 1872. 


° No. 2, 


To tbb rules already made and promul- 
gated by the Government of Bengal under 
the provisions of Section 59 of Act X, 
1870 (the Land Acquisition Act), the follow- 
ing additiqns have now, by the same author- 
ity, been made # and these additional rules 
will, accordingly, have the force of law, 
vide Caleutta Gazette of 10th September 
1873, page 1059 :— 

Ruts [X.—On the date on which pay- 
ment of compensation in any case may 
become due under Section 41 of the Act, 
the Collector shall tender the amount to such 
of the persons entitled to receive it as may 
be present at his office in person or by agent 
duly authorized to receive the same, Should 
any such person he absent and have no 
authorized avent at the Collector’s Court, the 
Collector shall serve a notice upon him, 
calling upon him to attend in person, or by 
agent, within one week of his receipt of the 
notice, to receive the amount due to him ; 
and warning him that,‘on failure to appear, 
the monty will be yavested in Government 
securities, and thatgho interest will be 
allowed in excess of the g@terest payable on 
such securities. Should such pergon neglect 
to appear within the time specified, the 
Collector shalk on being satisfied of the due 
“service of the notice, invest the amount of 
the compensation money due to such person 
in Government securities, and hold the same 
in deposit, until the amount shall be applied 
for by the’ person entifled to it. 

On the application of such person, the 
Collector shall make over the Government 
securities to him, or shall sell the securities 


and make over the amount realized to, him, 
and at the same time pay to him any cask 
balance which has been too small for invest- 
megt, together with interest on swch balance 
calenlated at four per cent. The Collector 
‘shall follow the same course in regard to 
any compensation money which may be 
refused by a person entitled to receive it, 
provided that such investment shall be limited 
to even sums of Rs. 500, or multiples of Rs. 
500. The amount of compensation, if Jess 
thag Rs. 500, and any fractional parts, if the 
compensation is above that sum, shall be 
held by ethe Collector in deposit, bearing 
interest at four per cent. 

Rote X.—From and after the date of 
investment of compensation money under the 
last preceding rule, no interest on the amount 
so invested shall be allowed in addition to 
that due on the snid securities, 


Rutz “XI.—Similarly, when a Collector 
has referred a case to the Civil Court under 
Sections 15, 88, or 43 of the Act, he shall 
at once invest the amount of compensation 
awarded by him in Government securities. 
In all cases of reference under Section 38, 
and in cases of reference under Section 15 
or 48, in which the Collector’s award shall 
be confirmed by the Court, no interest on the 
amount so invested shall be allowed in addi- 
tion to that due on the investment. When- 
ever, ina case of reference under Section 15 
or 48, a higher sum than was awarded by 
the Collector shall be awarded by the Court, 
the Collector shall pay to the persons entitled 
to receive it the difference between the 
amount of interest which may have aceu- 
mulated on the Government. securities from 
the date of investment, and the amount of 
interest, calculated at six per cent. under 
Section 42 of the Act, from the date of the 
taking possession of the land. 





Hon’aie H. L. DAMPIER, 





Occasional inspection to be made by hearls of offices 
to ensure the effectual punching and deface- 
meat of slamps.¢ 


* © No. 3. 


In continuation of Cjrcular Order No. 3 
for August last, and under instructions from 
Government, heads of all offices in whigh 
stamps are used or filed are reqyired to 
cause an occasional inspection to be mnde of 
documents that have been filed, ‘in order to 
ascertain that the stamps have been properly 
punched and defaced, and,- have not been 
subsequently removed from the documents 

` . 4—0 


8 b Revenue 


t 


on which they were used, The inspection 
should be made at least once a quarter. 
e2- If the hole which is first punched on 
a used stamp be round, the-second hole, 
which is to be punched on if under Circular 
- Order No. 3 of 3rd August last, should be 
either square or triangular. 





Hon’sir V. H. SCHALOM. 
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e age 
Errata in Memo. on Revenue Administration for 
Bengal. 


Errata. 


` At page 1381, line 22 of para. 198 of the 
Memo. on the Revenue Administration of 
Bengal, for “ states,” read “ estat&.” 
Page 133, line 10 of para. 200, for 
“ Provinces,” read “ Lower Provinces.” 
Page 140, line 5 of para. 209, for * all,” 
read “an.” 


Points out mode of exhibiting, in Return 
_No. XXXI, the financial position of such 
portions of a Ward's Estate as may be leased 
out in Behar under a zar-i-peshgi arrangement. 


No. 4. 


THE question having been raised as to the 
proper mode of. exhibiting, in Return 
No. XXXI, the financial position of such 
portions of a ward’s estate as may be or may 
have been leased out under the arrangement 
known in Behar as zar-i-peshgi, whereby a 
creditor is placed in possession of a certain 
tractrent-free till he shall have recouped 
himself for a loan to the estate, the Member 
in charge is pleased to issue the following 
instructions on the subject. 

For the purposes of Table Iof the Return, 
the portion of the estate affected by each 
transaction of the kind described should be 
treated as a separate estate or tenure and 
entered in a separate and separately numbered 
series A,, or B,, according ®as it would fall 
under heading A or B if not leased out in 
zar-i-peshgi. ° 

‚J£ the whole of au estate borne upon the 
revenue-roll of the district, or tbe whole 
of a revenue-free estate, or’ of an estate 
or tenure® leased from a private pro- 
prietor, be so treated, there will .be no 
difficulty in filing up Table I for such estate 
or tenure. Butif only a-portion of an estaté 


+ 
+ 


or tenure be so pledged, it will be necessary 
to divide such estate or tenure into two parts, 
one of which will appear under the head A, 
or B, the other under A,,:or B,. °In this 
case the revenue or rent, due from such estate 
or tenure should also be divided into two 
portions, so that the revepue or®rent due 
from the portion shown under heading A4, 
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or Ba, shall bear the%same ratio to that due e 


from the whole estate or tenure as the income 
of the portion bears to the income of the whole. 
The factors necessary to work the proportién 
must be known to the Collector, foẹ in the 
case of an estate borne on the revenue-roll 


the taujih, or, in case of 4 tenure leased | 


from a private proprietor, the deed of lense, 
will show the whole rev€nuee or rent; the, 
accounts of the estate will show the income 
of the unpledged portion ; and the zar-j-peshgi 
deed will show the income of the portions 
made over to the zar-i-peshgidar. e 

The entries in columns 2-—9, inclusive, of 
Table I will all have to be distrfbuted in 
these proportions. 

In Table IV debts incurred on the security 
of zar-i-peshgi leases should be entered 
under a separate heading B, andethus shown 
separately from other debts, which would be 
entered under head A. ‘The parenthetical 
instruction against XIV, Table VI, should 
accordingly now run “(Table IV, heading 
A, columns 6 and 7).” 

Each zar-i-peshgi lease should be noticed 
in the explanation, and the tenures or estates 
affected by it uamed, the term and conditions 
of the lease being also stated. 





Amount of revenue writtemoff as matter of right 
to be shown in Table 1V, Return No, X, separate- 
ly from amount remitted as a matter of grace. 


No. 5. 


In submitting explanations of remissions 
of revenue in Table TV of Return No. X, 
District Officers are requested to? specify 
separately, in future, Wye amount of revenue 
written off as atqgmatter of right, and the 
amount remitted as a mattér of grace. The 
former should comprise remissions granted 
under auy law in force for tke time being, 
or under existing orders of Government or 
under written agreements held by the parties 
concerned, while the tier should include the 
amounts remitted for such causes as deteri- 
oration of lund, insolvency of farmers. or 
death or desertion of ryots, and full explana- 
tions in these instances should alWays be 
furnished. ' 


a 


k 


d 
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Maximum expenditure of 36 rupees allowed in copies may be on unstamped papef, but can- 


partitioning an estate of 100 acres. 


i j No. 6. 


- In consnuation of Circular Order No. 2 
of August 1872,*the Member. in charge is 
leased to rule that, in e@ecting the partition 
of an estate less than 100 acres in extent, 
District Officers may incur any necessary ex- 
peaditure on,account of establishment not 
exceeding the charge (Rs. 36) laid down in 
the Circular Order cited above, as the 


maximum for an estate of 100 acres. 





Addition and correction in Boards Rules, pp. 119. 


° and 225, 


° s 


No. 7. 


Tams following addition and correction are 
made in the Soard’s Rules- 

Clause 12, Section IV, Chapter VI, page 
119, after the word “ employed,” add “or in 
any other District.” 

Section IV, Chapter XIV, page 225, in the 
heading of Register No. 71, erase the words 
in the District.” 


ey Se 


NOVEMBER, 1873.. 


Hon’ Bie V. f., SCHALCH. 
® 


s 
x P 
‘Alteration in Cl. 4, Sec. VI, Ch. XIIT of 
Boards Rules, regarding Stamps. 





_- Frou,Clause 4, Section VI, Chapter XIII 
of the Board’s Rules, omit the words—“ ‘The 


& v 
tj . 


not be authenticated with reference to Article 
82, Schedule A, Act X of 1862,” and sub- 
stitutg the following—“ The copies must be on 
stamped paper under Clause 9 of Sthedule I 


of the Court Fees’ Act VII of 1870, and the 


words composing such writing as they contain 
must be computed in order that the copies 
‘may be made on stamped paper of proper 
value. ” 


Substitutes half-yearly reporis in place of the 
annual report on the working of the rules for 
carrying outthe provisions of the Indian Coinage 
Act. 


á No. 2. 


THe Government of India having directed 
the discontinuance of the annual report on 
the working of the rules for carrying out the 
provisions of the Indian Coinage Act (XXIII 
of 1870), and directed the submission in 
future of half-yearly returns, Distriet Officers 
are hereby informed that a half-yearly report 
should be submitted in the same form and 
giving the same information as the annual 
one prescribed by the Board’s Circular Order 
No. 8 of August 1871, supplemented by 
Circular Order.No. 2 of September 1873. 
The report for the first half of the calendar 
year 1873 should be submitted at once, and 
that for the second half as soon after the year 
closes as possible. 


Addition to Cl. 1, See. 12, Ch. VIL of Board's 
Rules, regarding payment of revenue of lands. 


, * No. 


3. 


* Taer following additio is made to Clause 
1, Section 12, Chapter VIII of the Board’s 
Rules— * 


“ But in Assam and Chota Nagpore, the 
revenue of lands within the limits of a sub- 
division may be paid into the sub-divisional 
treasury.” s 

Ai 5—c 


* 
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Directs that note be made in sale papers at the 
tite ofeale, showing the probable cause of sale 


” of an estate sold for arrears of revenue, 
e 
° 
e Ld 


No. 4. 


In the Resolution upon the Board’s Land 
Revenue Report for 1872-78, His Honor the 
Lieutenant-Governor has recorded the 
following observations on the subject of the 
working of the provisions of Act XI°1859, 
for the realization of revenue by sale of 
eStates— a 


- “13. Paragraph 53 of the present report 
& shews that no less than 762 estates were 
* sold for arrears of revenue during the year 
“under review. The Lieutenant-Governor 
“ would here take the opportunity to express 
“ his dissent from the broad statement 
“(paragraph 116 of the memorandum) that 
“< there can be no manner of doulft that, on 
“the whole, the working of the Sale Law 
“has been most beneficial and satisfactory.’ 
“ Paragraph 115 of the memorandum seems 
“to shew that estates often go to sale for 
“what the Lieutenant-Governor must think 
“ illegitimate reasons ; and he wholly doubts 
“the advantage set forth in paragraph 118 
“ of the memorandum, of giving proprietors, 
“ who take advantage of the Sale Law, the 
“means of realizing the very highest value 
“for a property which would not fairly sell 
“for so much. ‘The enhanced price in fact 
“ig gained because the sale of an estate for 
“arrears of revenue obliterates and defeats 
“many private rights and liens on the land 
“sold. It amounts to creating an Encum- 
“ bered Estates Court at the option of the 
“ present possessors and for their benefit only. 
“ The Lieutenant-Governor doubts if such 
“ stringent sale laws are now required. At 
“any rate he records these remarks as a 
“caution against the broad statement that 
& ¢ there can be no manner of doubt’ regarding 
“ the conclusions summed up at paragraph 
“ 123 of the memorandum.” 


The Member in charge desires, therefore, 
that every care may be taken to watch and 
recérd, as far as they can be ascertained, the 
true causes which lead to sales of estates for 
arrears of revenue ; and with that view directs 
that, at the time of sale, a note should be 
appended to the sale papers of each estate 
sold for.arrears of revenue shewing the pro- 
bable cause of sale, whether such cuuse be 
diluvion, quarrels among sharers, or other 
circumstance. The notes thus recorded st 
the time, each Collector should analyse when 


+ 
+ 





noticing the subject of sales for arrears of 
revenue in his Annual Land Revenue 
Report. 


 ssaaetietemanael 


bd e 
Amends Cls. 2 and 3, Para. 2, S,XITaf Boards 
Rules, regarding payment of land revenue. 
é 
5. ‘ 


No. 


_ m 

CLAUSES 2 and 3, paragraph 2, Section 
XII, page 155 of the Board’s Wales, are 
amended as follows——= ` ` 


2. In addition to the amount of revenue,” 


a fee of two annas on each huadred rupees or 
fraction thereof to be charged up to Rs. 5005 
and one rupee upon any larger sum up to 
Rs. 1,000. and for every further fraction of 
‘Rs. 1,000. . Š 


Note,-~The Railway Companies are exempted from this 
charge when they have to remit rents of O. Class lands. 


3. Only one such receipt is to be granted 
to one remitter for each instalment ; the 
particulars of the properties og account of 
which the remittance is male must be care- 
fully detailed on the reverse, and the form 
filled up thus— 


Received from A. B., on account of C. D., 
proprietor, the sum of Rs. on account 
of Jand-revenue demands to be transferred to 
his credit under land-revenne, as per parti- 
culars on reverse, at the Treasury. 


ee 


* 

Expunges Return No, XXVIII regarding land 
revenue, and amalgamates it with an amended 
Jorm of Return No. XLI, 


No. 6. 


® 

Tue Government ghaving directed the 
discontinuance of%ahe Boarg’s Land Revenue 
Preliminary Report, Return No. XXVIII 
has been amalgamated: with ‘Return No. 
XLI. An amended form of the latter return, 
will hereafter be supplied by the Superintend- 
ent of Stationery to all District Officers. 
This return must.be carefully filled up and 
submitted to the Board on the due date. 


Return No, XXVIII should be expunged 
from the “list of returns” at page 262 of the 


Board’s Rules. | . 
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Cancels Section 7, Chapter XVIII of Board's 
Rules, substituting new rules for them,—regard- 
ing Annual Land Revenue Report. 


2 Nè. T: 
; ` e 
Szcrion VII, Chapter XVIII of the 


*Board’s Rules is hereby" cancelled, and the 
following substituted in its place :— 


o 
e * 
° Srcorion VII. 
: Annual Land Revenue Report. 
è 4 
Ld 
1. Each Commissioner’s divisional report 


should hegin by giving a memorandum of the 
date of the district reports and the date of 
their receip$. . 
e 2. This “and any other preliminary 
matters which it may be necessary to touch 
upon, ‘having been briefly disposed of, the 
report should proceed to its first main Section, 
settlement and collection of land revenue, 


3. Under thi head should be described 


* 1, Permanently-set- the classification of 


tled estates. estates, according to 
2, Estates, the pro- the four-fold* divi- 

perty of individuals, tem-  , laid d 

poar settled. BION ia own by 
3. Government estates. Government, the rela- 


4. Ryotwari tracts. tive predominance of 


the several classes being noticed. Any im- 
portant changes in the revenue-roll, whether 
within any class, or between class and class, 
should be accounted for. The state of the 
collections should then be briefly noticed. 
It is not necessary togo into every detail of 
„arrear, real or factitious. The statements 
from each district enable the Board to 
analyse thege. But any arrears of moment 
should be explained, and the state of collec- 
tions in estates belonging to each of the four 
classes should be qompared. Under this 
head, too, the balances,éf Government reve- 
nue on Wards’. and aiacha estates should 
be commented onàrnd explained. Here also 
should be noticed thg remissions allowed ; 
those written off as a matter of grace as 
distinguished from those claimable as a 
matter of right, being fully accounted for 
(vide Circular Orde? N 0o, 5 of October 
1878). Irrigation,.so far as it need be 
noticed in “the land révenue report, should 
form a sub-head of this Section. It must be 
horue in*mind that in supplying the particu- 
lars required by this paragraph, it will not 


@ 
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be necessary to give information that is 
apparent on the face of Return® No? X. 
Statisties as such should be excluded; but” 
any special features of the year’s operatioits 
may be illustrated by figures. “This, how- 
ever, can be done without the lengthy 
analysis of demands, collections, and balances 
at present given. ° 

4. Then should follow an account of the 
settlements in progress, with any observa- 
tions that may suggest themselves as to the 
rates, of settlement, the term, the persons 
settlede with, the rights of tenants, and, 
generally, the policy pursued. Here also 
may be noticed any peculiarities in regard 
to malikana allowances. 

5. Next should be noticed the manage- 
ment of Government estates held under khas 
management, and of ryotwari tracts. Jt has 
already been laid down that Government 
estates which yield no rent should 
nevertheless be included in Return XLI. 
Where there are many such unassessed estates, 
the causes of non-settlement should be ex- 
plained. The working of tahsildari and other 
establishments of the kind should be specially 
reported on, as also the efficiency for this 
portion of their work of the recently sane- 
tioned sub-divisional establishments of sub- 
deputies, kanungos, and surveyors, with 
their subordinates. Flere, too, will be the 
place to introduce any remarks on local 
peculiarities of settlement or tenure. 

6. So far of the first main Section. The 


2. Registration of es- Subjects noted in the 


tates, i bag margin should then 
8. Operation of the : 
sale-laws. be separately noticed 


in the order in which 
they are numbered, 
but only so far as 
illustrated by the figures of the year. It 
will not be necessary in each annual report 
to repeat de novo facts, or discussions of 
facts, already fully on record. The causes 
which have led to estates coming to the 
hammer during the year, should, as far as 
possible, be axplainel. Under the head of 
Partitions, all cases pending more than two 
years*should be nôticed and accounted for, 
7. The subjects marginally named should 


4, Partition of estates. 
5. Redemption of land 
revenue. 


6. Acquisition of land 
“or public purposes. e 

7. Settlement of waste 
lands. 

8. Kanungos and pat- 
warts. 

9. Zemindari cesses. 

10. Fractional pay- 
ments of rent, 

11. Rent-laws. 


then be noticed each 
in’ a separate Section. 
The management by 
Collectors of cases 
under Act X ‘of 1870 
should be specially 
commented upon. 
Under, the head of 


rént-laws, in districts where Act X of 1859 


6—c 


12 Revenue 


is no longer in force, it will be necessary to 
detfil any facts connected with the service of 
*notices of enhancement or relinquishment, 
‘tnd this will be the place for any observa- 
tion on the’general relations between land- 
lords and tenants. Circular Order No. 5, 
September 1873, prescribes tho maintenance 
of an accurate gecord of notices of enhance- 
ment and relinquishment issued under Act 

VIII (B.C.) of 1869. 
8. The report should conclude by notic- 
ing the minor, sub- 


.12. Office inspections. je eta specified «in the 


18. Securities and 


transfer of ministerial margin, the standing 
officers, Jap : 

i4 Bubalivisiona] 2.ders on which-are 
ironounes. here for convenience 


15. Records. , coliected and repub- 

16. Merits of officers. lished. 

9. Circular Order No. 8 of August 1870 
thus lays down the instructions for district 
office inspections— ° 


“With a view to ensuring a moro careful 
supervision by Dis- 
trict Officers of the 
details of office management, the Board 
direct that in future every District Officer 
shall make a half-yearly inspection of all 
branches of his office, guiding his enquiries 
by the rules, so far as they are applicable, 
contained in Clauses 2 to 17, pages 174, 
‘175, Board’s Rules, which point out the 
principles on which Commissioners” inspec- 
tions are to be conducted— 


“Each District Officer will report the 
result of his examination in. detail to the 
Commissioner on the Ist days of April and 
October, respectively. 


“Commissioners will notice these reports in 
their Annual Administration Reports, stating 
their opinions, in respect to each District 
Officer subordinate to them, respectively, as 
to the care and efficiency with which his 
half-yearly inspections have been carried 
out.” 


It has recently been ordered that these 
inspections should not be made at fixed 
times, but irregularly and without notice. 


?0. The following 
Securities of ministerial Circular Order No. 2 
officers. e of September 187] 

with reference to Return No. XXX VI— 


ec This return should in future be made to 
the Conrmissioners only, who should certify 
in their Annual Land Revenue. Administra- 
tion Reports, that the orders of Government 
regarding securities have been carried out in 
each of the districts of their divisions; 


Office inspections, 


pagsage occurs in 
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respectively, explaining fully every case of 
failure.” 
1]. If any transfers of Ministerial Offi. 


Transfers of ditto. cers are mde under 


jhe provisions . of 
Clauses 14 to 16, page’ 119, Board’s “Rules, 
they should be mentioned. s 


12. A return for the Year in tbe form of 

Commissioners annwil Return No. VII, ande 
revenue statement. momveraidar j of 
receipts on account of record fees jn the 
Commissioner's office, as required by Clause 2, 
Section VII, page 211, Board’g Rules, 
should be appended. 

13, In an Appendix to each District, 

Merits of officers in'Col- Report is to be a 
lectox’s opinion; smtement with the 
following headings :— 

l. Names of subordinate officers, 
arranged, in each class, in order of their merit, 
from a purely revenue point of view, 
according to Collector’s judgment. 

2. Dates from and to which employed. 

3. Nature of employment. 

4. Collector’s opinion. 
~ The names of all the officers subordinate 
to the Collector are to be entgred in this 
statement classified as follofvs :— 

(a). Covenanted officers who have passed 
the second standard examination. 

(b). Covenanted officers who have passed 
the first standard examination. 

(c). Covenanted officers who have not 
passed any examination. 

(a). Uneovenanted officers who have 
passed the second standard examination. 

(e). Uncovenanted officers who have 
passed the first standard exemination. 

(f). Uncovenanted officers who have not 
passed any examination. 

14, In like manner, as an Appendix to 

and in Commissioner’s the Divisional Re. 
opinion. port, the, Commis- 
sioner is to furnish a statement, with the 
following headings, for the whole division 
without distinction of digtricts ; the Glassifica- 
tion of names is to ee as in the district 
statement, the District Officers being, 
however, placed at the head’of all—1, Names 
of all officers in the division, arranged, in 
each class, in order of their merit, from 2 
purely revenue point of view, according to tha 
Commissioner’s opinion ; 2. District in 1 which 
employed ; 3. Date from and to which em- 
ployed; 4. Nature of employment; 5. Ab- 
stract of Collector's “opinion ; 6, Commis- 
siover’s opinion. 

15. Tho instructions in the preceding 
Clause haye been’modified, but not superseded 


e 
e $ 


"1873.] | 
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by Circular Order No, 6 of December 1870, 
which runs as follows :— 

“The Board observe that Commissioners 
nre-frequehtly apt to recommend officers for 
favorable notice, in their Yearly Land 
Revente Report, on “insufficient grounds. 


’ In all suchefuture Reports, every gazetted 


officer employed # revenue work under a 
Commissioner should bewplaced by him in 
one, of four classes, headed Bad, Average, 
Good, Very Good. In this last class only 
offieers of exceptionally good qualificatious 
should be entered, and remarks should be 
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— 


(b). Crops and weather, except in so far 
as the land revenue bas been affected. © 

(ce). Tea cultivation, with the same 
reseryation. e 

(d). Conduct of Governmen? suits,— 
this subject being separately reported on by 
the Legal Remembrancer. 

(e). Development of Paper Currency, 
now fully treated by the Accountant-General. 

(Ff). Collectorate libraries, except as a 
branch® of office inspection, to be noticed if 
anything calls for special remark. . 


+ 





made only as repards those in the first and | 


the last classes. As regards these, it should 
also be stated in detail what kind and what 
general amougt o® revenus business each 
officer has done during the year under 
report.” 


16. When either a Collector or a Com- 

Vacating offer to leave missioner quits office 
memorandum. towards the close of 
the year, he must prepare the statement 
required from him, under Clause 13 or 14 
and 15, as the case may be, before he makes 
over charge to his suecessor. The duty of 
his successom under such circumstances, is 
confined to a general expression of opinion 
upon the statement, unless he has sufficient 
ground for offering any detailed opinion. 


17. Circular Order No. 17 of March 
1869 is as follows :-—~ 


“The Board. consider it exceedingly 
desirable that young officers should be 
encouraged to make themselves, as soon as 
possible, fully and practically acquainted, 
with everything relating to the survey maps 
and records (including the mebhalwar and 
mauzawar registers),” particularly with the 
manner in which property is sub-divided and 
shown in the maps. A great deal of most 
useful information as to the fenure of land, 
&c., is contained in these documents. They 
are, moreover, constarrtly filed as exhibits, 
and, if ° thoroughly, understood by the 
Presiding Officer, i often of great 
assistance in the dispdsal gé cases of many 
kinds. The Boami, Ken a e, desire that 
Collectors and Comnissioners will at once 
take such measures as will ensure the above. 
Commissioners, when on cireuit, will care- 
fully ascertain how far this Circular has 
been attended to, auti will mention the 
subject in their Annual Report.” 

18. Ditisional Reports need not notice 
the following subjects :— 

Ca). * Mofassil tours of Commissioners 
and Collectors. 


Jakes additions to “ Instructions for the adminis- 
tration of the Land Acquisition Act X of 1870,” 


No. 8. 


Tue following alterations in, and additions 
to, the “Instructions for the administration 
of the Land Acquisition Act X of 1870,” 
have been approved by the Member iu 
charge :— 

“9A,—The special attention of Collectors 
is drawn to the necessity for making their 
initial estimates (whether under Rule 6 or 
Rule 9) of the cost of land to be taken up, 
as ‘accurate as possible. Careless estimates 
not only throw out the calculations of the 
department for which the Jand is to be 
acquired, but, if they err by excess, are 
likely, though in no way binding on Govern- 
ment, to prejudice the public interests by 
giving color to extravagant claims at a 
later stage of the proceedings. 

“9B.—If at any time before award or 
reference to the Civil Court, the Collector 
shall have reason to believe that the cost of 
acquisition will considerably exceed the 
estimate, he should af once stay proceedings 
aud report the probability of such excess to 


the Executive Engineer, in the case of land ' 


required for Public Works purposes, or, in the 
case of land required for other departments or 
for a company, to the chief local representa- 
tive of the department or company for which 
it is required, with the view that it may be 
ascertained whether the object sought cannot 
be otherwise seeured, either by obtaining 
some other plot af land than that originilly 
contemplated, or in any other way.” 
¢ For the first fiye lines ef Rule 19.A, substi- 
tute the following :-— 

“ Whenever proceedings under the Act are 
conducted by an Assistant or e Deputy 
Collector empowered, under thg provisions 
of Section 3, to-act as a Collector, such 
officer shall, before making any tender of 
compensation to persons Witeresled uncer 


* 
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Section 11, report his proceedings in view to 
obt&in tite approval and confirmation of the 
Collector of the District to the amount of 
dompensation which he.proposes to tender.” 


19B.—In cases where the amount of 
compensation which it is proposed to tender 


' exceeds Rs. 10,000, a reference should be 


made to the * Commissioner, whether the 
officer conducting the proceedings be the 
Collector himself or a subordinate empgwered 
under Section 3 of the Act. In the former 
case, the Collector should, after making the 
requisite enquiries under Section 11, postpone 
his final award under the previsions of 
Section 12, and report his opinion on the 
case to the Commissioner, forwarding at the 
same time all documents which may seem 
necessary to enable that officer to judge of 
the propriety of the proposed award. Simi- 
larly, in the second case, the necessary papers 
should be forwarded to the Commissioner 
with the Collector’s own opinion on the 
propriety of the tender proposed by the 
officer empowered under Section 3. The 
Commissioner may either confirm the pro- 
posed tender, or call for further information, 
if necessary, on any point,” 


“ 19C.—Commissioners and Collectors will 
be held responsible for these references being 
disposed of with despatch. Any unneces- 
sary delay in dealing with such cases not only 
embarrasses the department for which the 
land is required, but may seriously enhance 
the price; for it has been ruled that, on a 
reference to the Civil Court, the Judge and 
Assessors are bound to consider the market- 
value of the land at the time of the award 
of compensation by the Court. Hence if, 
from any cause, the market-value rises in the 
interval while the papers are under con- 


- sideration of the Commissioner or Collector, 


as the case may be, the original estimate may 


“be greatly exceeded. And the knowledge 


that proceedings are pending may of itself 
tend to enhance the market-value of land.” 





Requires enfacement of certificate on bills debit- 
ible to the Wards' Rate Fupd, where the bills 
include charges for postage, Sc. 


¢ + 
No. 9. 


*TuE certificate required from disbursing 
officers bn their contingent bills, under the 
orders of Government published in Account- 
ant-General’s Circular Order No. 268 of 
25th March 1873, must in future be enforced 
on bills debitable to the Wards’ Rate Fund, 


e 
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where the bills include.charges for postage, 
stationery, contingencies, &c. 

It is also necessary for disbursing officers 
to give the details of expenditure, ‘ander the 
above heads, both in,the vouchers, which 
must accompany the bill, and in the bills 
themselves, M s 

Indents should at once be made on the . 
Superintendent of Stationery for the form gfe 
Wards’ bill, revised in accordance with this 
ruling. ° 


+ 


A. Money, Esq, 0.B.° 
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Circulates Financial Depa?tmené Order drawin 
attention to un instance of fraud in a District 
Siamp Office, and directing precautions to be 
taken when Collector grants refund oi? renewal 
of stamps. 

No. 10. : 

Tue following order of the Government 
of India, in the Financial Department, 
No. 3767, dated 23rd October 1873, is pub- 
lished for the information and guidance of all 
officers in the Revenue Department :— 

“Frauds were lately committed in the 
Stamp Department of a, certain District 
Treasury, under circumstances which render 
it expedient for the Governor-General in 
Council to publish the facts as a caution to 
all District and Treasury Officers. 

“In pursuance of a conspiracy between 
the Stamp Accountant, several office clerks, 
and the Treasurer’s subordinates, and owing 
to the lax supervision of the Treasury 
Officer and Collector, stamp papers, some- 
times endorsed with Qctitious sale entries, 
and sometimes obtained from the Court 
records, were presented by one of the 
treasury officials under fictitious names with 


petitions for refund, and refunds were 
granted by the ‘Treasury Officer. The 
Stamps were then’ withdrawn from the 


records, not transmitted to the Commissioner 
of Stamps, but used ‘gyer and over again for 
the purpose of taining yefunds. Remarks 
on the Accountant-General’s objection state- 
ment were drafted by the head clerk to the 
effect ‘that the Stamp ‘Commissioner’s 
receipt had not yet reached the office,’ or 
‘that it would follow,’ and perfunctorily 
signed by the Treasury Officer. 

“The Governor-General in Coyncil would, 
therefore, take this opportunity to draw 
attention to Section 45, Act XVIII of 1869, 
under the provisions of which the Collector 
of the district alone can grant refunds of the 





` 3873. 


* Revenue 





value of stamps. Officers in charge of 
treasuries must’ accordingly refer to him for 
separate orders in every such case. 
“His Excellency in Council also directs 
hat when the Collector of a district sanc- 
ions & refund or renewal, he shall then and 


* 
» 
% 
e 
e 
bad $ 
@ 
e a 
e 
$ 
d 
°» ¢ 
o 
e 
+ 
+ 
* e 
e 
9 
è 
P 
d 
eo. 
+ 
a fd 


THE WEEKLY REPORTER. $ 


Circulars. : 15 





there record his reasons for granting such 
refund or renewal, shall punch or Mark? the | 
stamped paper in sucha way that it can” 
neve» be presented again, and ghall thén 
forward it for destruction to the Commis- 
sioner (or Superinteudent) of Stamps.” 


at 


e 
~ . 


- RULES AND ORDERS OF THE HIGH COURT. 








® elicquires Magistrates to note in Quarterly State- 
ement D the names of those Magistrates who 
hawe served on Benches during Quarter under 
®report. « ‘ 


CRIMINAL CIRCULAR MEMO. No. 3. 


- From the Registrar of the High Court of 
Judicature at fort William in Bengal, 

e Appellate Jurisdiction, toall Magistrates 
of Districts, dated the 26th May 1878. 


(Criminal Side.) 


© 
° P Present : 


The Hon’ble Louis S. Jackson, Judge. 


Maaistrates of Districts are requested to 
note, in fature, on the back of Quarterly 
| Statement D, the names of those Magistrates 
who have served on Benches during the 
Quarter under’ report. 
2. The ensuing Statement (for April, 
May,. and June) to contain the names in 
question for the Ist and 2nd Quarters. 








Lays down new rulé regarding the inspection of 
Moonsiff’s Courts. . 


CIVIL CIRCULAR ORDER No. 9. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all District 
Judges “and Judicial, Commissioners, 
dated the 29th, May 1873. 


(Civil Side.) 
Ao ete) 


Present: 


The Hon’ble Sir Riclfird Couch, Kt., Chief 

. Justice, and the Hon’ble Louis S. Jackson, 
the Hon’ble F. A. Glover, and the 
Howble W. Ainslie,./udges. 


‘Tip Court is pleased to rescind paragraph 
3 of Circular Order No. 15, dated 14th May 
1864, and to replace it by the following rule, 
which should be read as a part of the 
Circular in question, i 


? s 


2. Every inspection of a Moonsiff’s 
Court, under Cireular 
May 1864 para, De a Order No. 15 of 1864, 
CeO. No. 10, dated 19th when completed, is- to 
aa ae be reported to the 
C. O. No. 2, dated 14th p 
February 1870. High Court. The 
C. O. No. 6, dated 17th ~~ y@nort should comprise 
March 1871. i ; 
the particular subjects 
mentioned in the several Circular Orders 
noted in the margin, and should contain the 
result of the Judge’s observations on the. 
Moonsiff’s mode of doing business in respect 
of ability, temper, vigor, discretion, and 
punctuality ; the state of his office including 
“accounts,” and the absence or frequency, 
as the case may be, of complaints. The 
Judge, however, will doubtless remember 
that, while his mission is, on the one hand, 
to observe and correct errors, he is also to 
encourage, assist, and advise; he should 
clearly and courteously explain all difficulties 
occasioned by inexperience, change of system, 
or possible ignorance of the English 
language, and should invite the freest 
communication on all topics of mutual 
concern. 





Empowers District Judges to entertain establish- 
ments required for Additional Subordinate 
Judges. 


CIVIL CIRCULAR MEMO. No. 10. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to’ all District 
Judges, dated the 29th May 1873. 


e (Civil Side.) 
å Present: 


‘The Hon’ble Louis S. Jackson, Judge. 


. AN continuation of Cigular Memo. No. 2, 
dated 24th January 


* Vide Letter from 1872, District Ju d 
Officiating Under Secre- z : er re 
tary, overnment of TO, under the,author- 
Bengal (Judicial Depart- ity of Government, 
ment), to Officiating i inf jee 
Accountant-General, No. hereby informed that 


“the rule under 

, which? they “ have 

been authorized to entertain an establishment 
° 1-3 


2341, dated 12th May 1873, 


e ~ 


2 dules, §c. 


for each Additional Moonsiff on his appoint- 
went without reference to Government, may 
be,applied to the entertainment of establish- 
ments reqwized for Additional .Suborditiate 
Judges.” - 





Directions to Ue observed in the matter Of tie 
issue, Yc., of commissions lo examine aksent 
. + 
WUNESSES. 


CIVIL CIRCULAR ORDER No.. 10: 


From the Registrar of the High Court of 


Judicature at Fort William in Bengal, 
Appellate Jurisdiction, all Civil 
Authorities subject to the High Court, 
dated the 81st May 1873. 


to 


(Civil Side.) 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble Louis S. Jackson, 
the Hon’ble F. A. Glover, and the Hon'ble 
W. Ainslie, Judges. 


By Section 175, Code of Civil 'Pro- 
cedure, it is provided that commissions to 
examine absent witnesses “ shall ordinarily 
“ be issued to the Court within whose juris- 
“diction the witness may reside, and which 
‘‘can most conveviently’ execute the same; 
‘but, under special circumstances, the 
“commission may be issued,to any other 
‘person or persons whom the Court issuing 


“the commission may think proper to | 


“appoint.” . ° ° 


2. The privilege of obtaining such com-, 


missions, in respect of which no fee is at | 


piesent levied, is largely used, and the duty 
of acting under such commissions is often 
a serious gddition to the duty of the various 
Judges. 


ened 


increased that they ought not to be called 
upon to perform this additional duty ; and 
notoriously from their frequent inability to 
perform it, great delay aud inconYenienee 
arise, ‘ 


4, The High Court is of opipion that 
this state of things shou€d be held to 
constitute “special weircumsftances,”’ under 
which if is competent to the Civil Courts to 
issue commissions to other persons. i 


e 

5 The High Court considers furthér 
that the proper persons to: execwte such 
commissions will usually be the pleaders of: 
the District Court, or those Pleaders of the 
Moonsiff’s Court who have passed examina- 
tions under Act XX of 1862. The Court, 
therefore directs that— 


T. When such commission is applied for, 
the Court issuing the same shall make choice 
of some Pleader practising in the Court. 
within whose jurisdiction the witness resides,” 
and issue the-commission accordingly. 


II. For the remuneration of the com- 
mission so appointed, the Court shall 
require the party applying éo pa} in a fee of 
Rs. 4 for each witness to be examined, if the 
Court be that of a Moonsiff, or of Rs. 10 for 
each witness in the case of any higher 
Courts; and the: commission: shall not issue 
until such fee be paid. 


HI. The commission; together with the 
amount of the fee, shall be sent to the Court 
in which the Commissioner is a practising 
Pleader, and the commission shall be 
immediately delivered to him (unless he 
refuse to act). If the evitness or witnesses 
appear before him and are examined so that 
he can make a retura within the time limited, 
on his returning: the commission duly 
executed, the fee shall be paid ower fo him, 
otherwise it shalP be sent back together with 
the commission to the Court which issued it, 


oe Ss 

IV. Every Distritg Judge shall furnish, 

. a * a 

on application, ® the Judge of any neigh- 
bouring district a list °of all Pleaders 
attached to the several Courts in his district, 
who are qualified and willing ¢o execute such 
commissions under these rules. : 


V. The foregoingerules do not apply to 
eases coming under Section 176, Code of 
Civil Procedure. œ . 


VI. Every subordinate Court, including 


3. At the sume time the business of the , the Mofussil Courts of Small Causes, shall 


Civil Courts has almost universally so! furnish to the District Court, at the 


close of 


+ 


. 9$ 
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, e 
each quarter, a return of the commissions | Zn continuation of previous Circular enjoins latest 
which it has issued during such quarter in| our at which Judges should be on tite Bench. 
the form annexed: and the District Court i 


shall furhish a general return in the same| C&VIL CIRCULAR ORDER.No. 11° 
-form to the High Coyrt. l 


+ 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 





A ‘. Appellate Jurisdiction,” to all Civil 
Fe 3 Courts subordinate to the High Court, 
‘Ze ps dated the 31st May 1878. 
td 2, (3 
Q 7 e (Civil Side.) ; 
© 
3s . 
E Present : 
i a The Hon’ble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble Louis S. Jackson, 





E the Hon'ble F. A. Glover, and the 
ee aa Hon’ble W. Ainslie, Judges. 
. © z 
ES « Ar the instance of His Honor the 
© | Lieutenant-Governor of Bengal, and in con- 
2 Aan tinuation of Circular Order No. 7, dated the 
ue se 7th March last, the Court hereby prescribes 
: S : 11 o’clock a.m. as the latest hour at which 
be È Judges of all classes should be on the 
E G Bench ; exception being made in the case of 
ae r districts where, and at seasons when, itis 
S $l Sg usual to hold early morning sittings. 
À 8 Fg 2. The District Judge will be held 
sg zE responsible for seeing that this order is 
5 2S carried out by his subordinate Courts. 
ae m | 
Si ge 
Os Aes Sessions Judges and Magistrates to submit their 
US bp Pad Quarterly Criminal Returns D and E in 
xS g ae duplicate. 
gsi] 28" | 
Š a CRIMINAL CIRCULAR MEMO. No. 4. 
3 sE Fróm the Registrar of the High Court of 
S aS Judicature at Fort William in Bengal, 
3 A a T Appellate Jurisdiction, to Sessions 
È S Judges and Magistrates of Districts, 
w pË . dated the 7th June 1873. | 
$ a 0 fw as ; 
E ai> i (Criminal Side.) 
= ° 
Š a ; ad l _ * Present : . 
= Ba ' The Hon’ble Louis S° Jackson, Judge. 
= : 2 Sessions Judges and Magistrates * of 
- & 2 » Districts are hereby directed to submit their 
= a3 E m Quarterly Criminal Returns D. and E iz 
S SS Ę ; duplicate (copies being required for Gov- 
x . E = ernment,) beginning with those of the 
A ! i . - || current Quarter, i 


2—B 


~% 
a 


4 Rules, &e. 


Prescribes Forms of Oaths and Affirmations 
e s under s.7 Act X of 1873. 


CIRCULAR ORDER No. 12. 


@ 
From the Registrar of the High Court of 
. Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all Civil and 
Criminal Authorities, Regulation and 
Extra-Regulation Provinces, dated the 
Téh June 1873. 


(Civil and Criminal Sides.) 


Present: 


The Hon'ble Sir Richard Couch, ‘Ke, Chief 
Justice, and the Hon’ble L. S. Jackson, 
the Hon’ble F. A. Glover, and the Hon’ble 
W. Ainslie, Judges. 


s e 


THE following forms of oaths and affirm- | 


ations are prescribed by the High Court of 
Judicature at Fort William in Bengal unde 
Section 7 Act X of 1873. 4 

2. The same forms will be used in 
criminal as in civil cases. 

3. Christian witnesses, interpreters, and 
jurors, to whom oaths are administered, are 
to be sworn vpon the New Testament. 

4. In other cases the oaths are to be 
adminitered upon such symbol, or accom- 
panied by such act as may be usual, or 
as such witness, interpreter, or juror may 
acknowledge to be binding on his conscience. 


For WITNESSES, 


Oath. i 


I swear that the evidence which I shall 
give in this case shall be true, that I will 
conceal nothing, and that no part of my 
evidence shall be false. 


So help me God. 


Affirmation. 


I solemnly declare that the evidence which 
I shall give in this case shall be true, that I 
will conceal nothing, and that ao part of my 
evidence shall be false. 


6 
For INTERPRETEES. 


Oath. z 


sI swear that I will well and truly interpret, 
translate and explain all questions and 
answers, and all such matters as the Court 
may require me to interpret, translate and 
explain. 


e 


So- help me God, ' 


+ 


dead, 


Affirmation. 

I solemnly declare that I will well and 
truly interpret, translate and explain all 
questions and answers, and all such matt®rs 
as the Court may require me to interpret, 
translate or explain. 

e 
sanf 
6 
For Jurors. °° 
Oath. ‘ 

I swear that I will justly and truly try 
and determine the questions subfhitted to 
the jury in this case, and will give a true 
verdict according to the evidencé. : 


eSo help me God. 


Affirmation. 


I solemnly declare that I will juStly and 
truly try and determine the questions 
submitted to the jury in this cage, and will 
give a true verdict accordinge to` the® 
evidence. 





rarm ae 


Requests Judges to take care that cases in which 
judgment has not been delivered afe not included 
in returns by the inferior Courts as decided. 


CIVIL CIRCULAR ORDER No. 13. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all District 
Judges and Judicial Commissioners, 
dated the 19th June 1873. 


(Civil Side.) 
Present : 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, the 


Flon’ble F. A. Glover, and the Hon’ble 
W. Ainslie, Judges. 


Ir has recently come to the knowledge of 
the Court that a Subgrdinate Judge, now 
had been acgustomed to show as 
decided, in his methl¥ and quarterly returns, 
cases in which no judgment had been 
delivered, although a, decision had been 
announced and noted in the diary ; the 
judgments in such cases being afterwards 
prepared and signed as leisure permitted. 

2. The Court find it necessary to 
point out that such a practice is reprehensible 
as being not merely” opposed tô law, but 
productive of mischief in various ways, and 
also amounting to a misrepresentation of 


facts, 


e hd 


R j s 
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3. It is the duty of District Judges to 
take care that no such practice prevails in 
the Courts under their control; and the 
nfeans $f prevention are simple. The 
Judge, whenever hg inspects an inferior 
Court, should examine the diary, and, 
calling for some of the cases last decided, 
should satisfy himself that the judgments 


REMARKS. 
eo 





f 


Residence with 


District, 


erior Land- 
his Name 
and Place o 


lord, 


igry entries. 

4. eBut the Court believe that, where the 
District Judges’ control is perfectly 
maintained, such irregularities will not occur 
at all, and that such mechanical check will 
need only formal observance, 


8 


a A AN 
> 
é 
s 


ət If held under 


i 


y Inheri 





Purchase, 
qui 
if otherwise than b 


~ 
+ atiii 





or otherwise, with 


date of Ac 
Tuheritance, 


whether b 


Mode of Acquisition 
ance, Gift, 


Rescinds Circular of June 1865, and calls for a 
yearly return showing whether any Subordinate 
Judge oreMoonsiff, or the wife of such officer, 

ə holds lands, §c., in district in which officer 
Serves. 


his own Name, 
or in the Name 
of another, & 


umgition 
by Wife, j i y 


Whether held in 


CIVIL CIRCULAR ORDER No. 14. 





From the Regiswar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all District 
Judges, dated the 9th July 1873. 


tent of Interest 


perty and Ex- 
held. 


Nature of Pro- 





(Civil Side.) 
Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson, 
’ bd 
= E F pe Glover, and the Hon’ble Kequesis Sessions Judge and Magistrates to 
. G. Dirch, Judges. specify in warrants the date from which sentence 
is to take effect in the case of prisoners re- 


DISTRICTS., 





Tas Court think it necessary to be| arrested after escaping. 
informed whether any Subordinate Judge 
or Moonsiff? or the wife of any such oiler CRIMINAL CIRCULAR ORDER No. 9. 
(whether in her own right Of inheritance or | From the Registrar of the High Court of 
purchase eor by gift or by assignment in lieu Judicature at Fort William in Bengal, 
of dower) holds any immoveable property, Appellate durisdiction, to all Sessions 
or is a tenant under an} zegeindar resident, Judges and Magistrates, dated the 15th 
or holding property in the district in which} July 1873. ° $ 
the officer serves, or to which it may be .. 
proposed to-appoiat hfm. (Criminal Side.) 

* 

“Present : 


° 2. The Court accordingly direct that the 
fact of holding such property, or being such | The Hon'ble Sir Richard Couch, Ke, Chif 
Justice, and the Hov’ble L. S. Jackson, 


tenant, be reported in every case, and that a 
return in the annexed form be submitted the Hon’ble F, A. Glover, and the Hon’ble 
E. G. Birch, Judges. 


annually by every District Judge with the 
Ar the instance of the Government of 


yearly statements, 
3. Cifcular Order No. 11, dated 12th 
| Bengal, the High Court directs that all 


June 1865, is hereby rescindéd. 


? ° ; 


6 „Rules, &e. 
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Sessjons „Judges and Magistrates, when 
passing sentences, after their rearrest, on 
prisoners who have escaped, will carefully 
comply wish the provisions of Sectione316 
of the Code of Criminal Procedure, and 
specify in the warrant the date from which 
sentence ig to take effect, whether at once, 
or after a lapse*of a period equivatent to the 
portion ‘of the prisoner’s original sentence 
which remained unexpired at the time of 


- his escape ; the date on which the original 


sentence, of which the currency was 
interrupted by the escape, will expird being 
clearly shown. ° 


‘The Quarterly Statements A, B, and C need not 
show the names of the officers; but Judges to 
collect the required. 

' yearly reports, 


CIVIL CIRCULAR MEMO. No. 12. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, dated the 15th 
July 1873. 


(Civil Side.) 


Present: 


The Hon'ble Louis S. Jackson, Judge. 


At District Judges and Judicial Com- 
missioners are reminded* that the quarterly 
statements of civil work (A, B, & C) are 
not intended to show the work of individual 
officers ; but are merely returns of the state 
ofe business of the several Courts’: and 
officers’ names therefore néed not be given.’ 


ba e 

2. The information will, however, continue 
tè be collected by the Judges with a view 
to their yearly. reports on the character, 


_. qualificatigns, and merits of their subordinates. 


ee ee 
~ 


* Vide a a No. 28, dated 12th ee 1871; 
+, Civil Cirs,, 11, 


e 
* 


information for their | 


Circulates India Government Resolution requiring 
every order for the payment of money from a 
Government Treasury to be in English, unless 
Presiding Officer is not acquainted with Mat 
language, when. the oAler is to be bothin the 
Vernacular and in nani $ 


CIVIL CIRCULAR ORDER No. 15 ° 


From the Registrar of the High L'ourt of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all Civil» 
Courts subordinate t® the High Court, 
dated the 19th July 1873. ° 


(Civil Side.) e 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble Louk S. Jackson, 

the Hon’ble F. A. Glover, and the 
Hon’ble E. G. Birch, Judges. 


Tae following Resolution of the Govern- 
ment of India, iu the Financial Departmen t, 
bearing date 20th June 1873, No. 1079, is 
circulated for the information and guidance 
of all Civil Courts subordinate to the High 
Court :— 


& 
RESOLUTION. 


“Fn order to avoid the inconvenience and . 


tisk which accompanies theepryment of 


money upon pfoceedings. recorded in the 
Vernacular languages, and to ensuye caution 
in the issue of such Orders, the Governor- 
General in Cqgueiléis pleased to direct that 
every order issued by a Gourt or Office for 
the payment of money from a Government 
treasury shall be if English, unless the 
presiding officer is not acquainted with the 
English language. 
¢ s 

‘© Where the disbursing officer does not 
understand English, hnd the offiter ordering 
the payment “does, the order for payment 
shall be both in the Vernacular and: in ' 
English.” $ 










ules, &c. 


‘by District Judge of a person to act 
iff to be shown in Pay Abstract, and to 
ted to Accountant-General and to the 


s a 


L CIRCULAR MEMO. No. 18. 


» 
the Registrar ofvthe High Court of 
Judicature at Fort William in Bengal, 
*Appellate Jurisdiction, to all District 
g/utiges, dated the 21st July 1873. 


(English Department.) 


o Waenever’ a District J udge, on the 
occurrence of any vacancy in the office of 
Moonsiff, appoints a person to act in such 
office, the appointment should be distinguished 
in the Pey Abstract by words such as, 
e Temporary, officiating by order of District 
Judge, Section 9 Act VI of 1871,” and every 
such appointment should be reported to the 
Accountaut-General as well as to the Court. 


Circulates correspondence regarding the recording 
of confessions by Magistrates with their own 
hands. 


CRIMINAL CIRCULAR MEMO. No. 7. 


From the Registrar of the High Court of 

, Judicature at Fort Willam in Bengal, 

| Appellate Juriediction, to Sessions 
Judges and Magistrates, dated the 30th 
July 1873. 


(Criminal Side.) 


Tae correspondence reproduced below is 
forwarded for the infermation and guidance 
of Sessions Judges ati Magistrates. 

e 


Extract, paragraple 1, 2, and 3, from a 
letter fron? the Officiating Additional, 
Sessions Judge of , No. 162, 
dated the 10th July 1878, 








' (1) In all crimigal cases which come 
before me from Native Deputy Magistrates, 
I find that while all the witnesses’ depositions 
are written by the Deputy Magistrates with 


t Li 


P . 
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their own hands, directly the cortfession of a 
prisoner has to be recorded, the Magistrate 
allows a mohurrir to write it, and contents 
himself with making English notes of the 
substance of the confession, theugh ‘it is 
needless to remark that the importance of 
having an accurate record of the statement 
made is far the greater with respect to 
confessions. 


(2) I wrote six months ago to the 
Magistrate of ~~ on the subject a 
letter, a copy of which I enclose ; but Ido 
not find that any attention is paid to it, and 
the matte» has just been prominently brought 
to my notice at the recent Sessions at 
when a Deputy Magistrate admitted 
before me, when I examined him about a 
confession recorded in his presence, that he 
allowed the Police officer, who had brought 
in the man, to be present while the confession 
was recofded by a mohurrir and to suggest 
questions to be put to the confessing prisoner. 











(3) Iasked the Deputy Magistrate why 
he had not written the-confession himself. 
He said that the law did not make it com- 
pulsory on him to do so. 


From W. M. Sourtanr, Esq., Registrar of 
the High Court of Judicature at Fort 
William in Bengal, to the Officiating 
Additional Sessions Judge of 
No. 1047, dated Calcutta, the 30th July 
1873. 


I am directed to acknowledge the receipt 
of your letter No. 162, dated 10th instant, 
in which you suggest the issue of instructions 
with a view to secure the recording of 
confessions by Magistrates with their own 
hands.. ' 








2. Iam to observe in reply that the Court 
are unable to take away by order a discretion 
which the law (Section 846 Criminal 
Procedure Code) allows a Magistrate ; fot 
this matter does not come within Section 335. 
But they agtee with you that it is not proper 
to allow the Palice officer, who brought the 
prisoner, to be present while the confeSsion 
is being recorded by a mohurrir aud to 
suggest questions to be putto the confessing 
prisoner. The Court would not be much 
inclined to attach weight to a confes8ion 
obtained under such circumstances, though 
the confession might be admissible; but the 
course taken suggests that the Deputy 
Magistrate was not really conducting the 


inquiry himself, 


3—B 


8 ., Rules, fe. 


~ 


i 4g r 4 
` Records of Subordinate Courts to be sent to 


Judges quarterly, except in contested cases, which: 


, are to be’ forwarded monthly. 
CIVIL ‘CIRCULAR ORDER No. 15. 


From the Registrar of the High Court of 

' Judicature at Fort William in Bengal, 
Appellate Juwmsdiction, to all Subordinate 
Courts, dated the 30th July 1878. 


, è 


wW 
(Civil Side.) 


In modification of the rules contained in 
paragraphs 9 and 10 of Cireular Order 
No. 49, dated 20th September 18389, for -the 
monthly transmission of records from the 
Courts of Principal Sudder Ameens (now 
Subordinate Judges) and Moonsiffs for-deposit 
in the District Judge’s office, the Court is 
pleased to direct that, with the exéeption of 
contested. cases, the records in qrestion be 
sent in quarterly, by such dates as the 
District Judge-may prescribe, instead of once 
a month, The records of contested cases 
will be forwarded monthly as heretofore. 


Court Fee Stamps for processes should be put in 
with application and fixed on process at once, 
and postage labels should not be received until 
party desires process should be actually trang- 
mitted, i 


CIVIL CIRCULAR ORDER No. 17.. 


From the Registrar of the High Court of 
` Judicature at Fort William in Bengal. 
Appellate Jurisdiction, tò all Civil 
Authorities, dated the 2nd August 1873. 


(English Department.) 


A QUESTION. having been raised as to 
whether. there ‘should be any refund, and, if 


so, how it should be effected, of the value of| 
Court fee stamps filed-on account of processes | 
which are not eventually issued, and ofj 
postage labels put in ‘on accofnt of letters! 


which have not been despatched, the High 
Corfrt is pleased to prescribe, for general 


adoption by all civil authorities subject to if | 
the course indicated below as obviating the: 
i 


necessity: for any refund at all. 


g. As regards stamps furnished by parties. 
for processes, the Court directs that when. 


the stamps arẹ put in, as they ought to be, 


with an application for process, the process. 


shall be prepared and the stamp affixed to it 
and immediately. punched, leaving the party, 
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to issue it or uot ashe thinks fh 
labels ought not to be -received 1 
until the party desires that the proe 
be actually transmitted by pest, anc 
case the process shall be so transmit, 
P d a 








\ 


Directs that all bills of Spall Cause’ 
Judges should be trgnsmitted to the Juu, 
the District for the*purpose of being chech 
but the scule of contingent expenditure eg 
mated for yearly to be submitted to the Cour 
for approval ‘and incorporution in the budget 
Jor the year. ` 

e 


CIVIL CIRCULAR ORDER No. 18: 


From the Registrar of the Hjgh Court of 
Judicature at Fort William in Bengals 
Appellate Jurisdiction, to District Judges 
and Small Cause Court Judges, dated 
the 4th August 1878. _ 

+ 


(English Department.) š ° 


Hus Honor the Lieutenant-Governor having 
approved of the Registrar of. the High Court 
being relieved of the duty of checking 
contingent bills of Small Cause Qourts, and 
of the audit for these, as it*is for’ all Other 
Courts of inferior rank being entrusted: to 
District Judges, the Court is pleased to 
direct that all bills for travelling allowance, 
stationery charges, and other contingent 
expenditure incurred by the Courts of Small 
Causes in a District be submitted in future to 
the Judge of that District, instead of; 
as heretofore, to the High Court. , 

2. At the desire of the Lieutenant- 
Governor, the Court, however, continue to 


.retain,' for the present, the control of the 
| general expenditure on account of contingent - 


charges of Small Cause Courts, and it is 
accordingly directed that Small Cause Court 
Judges apply, before the beginnigg of each 
official year, fo» general sanction to the 
scale of contingent ‘expenditure ' estimated 
for, with a view to the preparation of the 
budget for the year. ‘he scale in question 
must be submitted for the approval of the 
Court, in time for check and control being 
exercised upon it beforg it is included in the 
budget. i e 3 , 
3.. A copy -of the-scale in each case, after 
it has received the sanction of the Financial 
Department in the budget, will be forwarded 
by the Accountant-General for thg imforma- 
tion and .guidance of the District Judge 
within whose District the Small Cause Courts 
to which it'relates are situated. 


` 1873.] 
i 


Rules, &e. 


Paoa on Sent instructions supersede, as 
be rep far as Small 
High Pied 3rd March 1863, Cause Courts are 


æ É a Bin 1887 concerned, the 


, » 26th March1868, Or ders contained 
Iy in the Circular 
, Spagified on the margin, to which, 

sheless, the M&tention of District J udges 
arta as giving infordmtion regarding the 

e fem under which the Court has heretofore 
adited the contingent bills in question, 
Avhéch it will-henceforward be their duty to 


“countersign and pass, 


Promulgates new rules concerning the levy of fees 
on sale dF moveable and immoveable property 
*. in executton of decrees in Civil Courts. 


‘CIVIL CIRCULAR ORDER No. 19. 
s $ 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all Civil 
Courts, dated the 6th August 1873. 


(English Department.) | 
© 


Tue Circulars noted in the margin are 
hereby res- 
cinded; and 
the following 


No. 26, date? 5th September 1871. 
No. 18, dated 16th May 1872, ° 


* G. O. Home Doparegent. No. 
1812, dated 24th July 1873.* t pies 
i ro- 


ceived the sanction of” His “Excellency the 
Viceroy and Governor-General in Council,* 
as provided by 24 & 35 Vict., c. CIY,.s. 15) 


concerning thee levy of fees on the sale of | 


moveable and-immoveable property in execu- 
tion of decrees in the Civil Courts subordinate 


to the High Court, are” hereby promulgated 


and are to he strictly ohserved :— 


' J. There shall be levied in every case of 
‘a sale in execution an ad vakorem fee at the 


è * 
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` t 
rates undermentioned, the amount whereof 
shall be credited to Government, ® whether 


the sele be conducted by the Court itself or” 
by an officer of the Court, or by apy public — 


officer under its orders. 


Nature of Case. Rate of Fee. 


One rupee on eyery 
hundred or part of 
a hundred. 


s On Rs. 1,000 as above, 
\ 


When the price ie 
not exceed 
1,000 ‘he 


When -the price 
exceeds Js. 1,000, 
but does not exceed 
Rs. 10,000 


aud on the surplus 
up to Rs. 10,000, 
one-half rupee on 
every hundred or 
part of a hundred. 


On Rs. 10,000 as 
When the price above, and on the 
exceeds Rs. 10,000 surplus,one-quarter 


° per cent, 


Provided that the amount of fee shall 
never be less than Rs. 5 upon immoveable 
property. 

II. Such minimum fee of Rs. 5 shall, in 
every case, be deposited by the party applying 
for execution before the proclamation of sale 
of immoveable property, under Section 249 
of the Code of Civil Procedure, shall issue, 
and such fee shall be recoverable, in the 


diseretion of the Court, as part of the costs 


of execution, 





Prescribes form of diary for attendance of wit- 
nesses in civil cases, _ 


- CIVIL CIRCULAR ORDER No. 20. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all: Civil 
Courts, dated the 14th August 1878. 

e , 


(English Department.) 


Tue Court is pleased to prescribe, for 
general adoption by all Civil Courts, the 
annexed form of a diary intended fo show 
the attendance of witnesses. ° 


2. The witness on reportiog himself to 
ene Nazir or other officer of the Court is 
4—B 


10 Rules, &e. 


to be anteied forthwith in this book, the | Instructions 


columns *of which are all to be duly and 
“regularly filled up, and the book is to be 
sfgned daily by the Judge, Subordinate 
od udge,sor Moonsiff, pr esiding in the Court. 








REMARKS. 


ness or Party. 


Receipt of Wit- 






187 
P. 


Expenses paid. 
(Amount.) 


Further Attend- 
ance, if 
necessary. 


Date of 


Date of 


a 


or Defendant. |Examination.| Discharge. 


For Plaintiff 





, Diary of Witnesses’ Attendance 


nesses present. 





© 
Date of first| No. of | Names of Wit- 
Case 


Attendante. 


* 








` @ 
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Jor the better arrangement of 
business, e, for sales of property when sold k 
Civil Courts in execution ZAA decree, 

? e 

æ 


CIVIL CIRCULAR ORDER No. 21: 


From the Registrar, of “ne High Court of 
Judicature at Port William in Bengaj,e 
Appellate Jurisdiction, to all District 
Judges, dated the 18th August 1878. 

a” ë oe 


e 
(English Department.) 


In order to the betfr arrangement of 
business and the obtaining of better sales 
when property is sold by “Civil Courts in 
execution of decree, the Court is pleased 
to direct that every District Qudge shall 
appoint a certain fixed day in eaeh month 
ou which, at an hour to be named, ‘all sales of 
immoveable property in execution of decrees 
in his own Court and in the inferior Courts 
at the Sudder Station shall be held. No sale 
of immoveable property. shal, take , place 
except on such fixed dafe or on the” next 
open day (to which any sale not completed 
on the said fixed date may be adjourned). 
The notification of sale prescribed by 
Section 249, Code of Civil Procedure, shall 
be worded in accordance herewith, and the 
District Judge shall cause to be published in 
all Courts at the Sudder Station and at the 
Collector’s Office, not less than fourteen days 
before the date of sale, a list of such 
property to be sold. 


2. The sale shall dOmmence at the hour 
appointed, and in some suitable part of the 
Court-house, and the lots shall be sold 
strictly according to such list by the Nazir 
of the District Court. The sf&les are to be 
conducted in a business-like way, without 
undue haste, but not to be unduly protracted. 


8. The Jwee mall also- fix, on the 
report of the Moonsiffs who are not stationed 
at head-quarters, a certain day or days for 
the sale of immoveable property, under 
similar conditions, at the ‘Court of each 
Moonsiff, and the sales shall tàke place in 
each Court as ahpve directed mutatis 
mutandis, 


4, When the sald day in any tase falls on 
a Sunday or other close holiday, the sale 
shall take place on the first dpen day 
thereafter, 


. e 


° 4 


è e 
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R URES for admission of Vakeels in the 
High. Court? 


+ 





% a : 

1. Every person, before being admitted 
to practise as a vakeel in the High Court, 
shall have ebtained the Degree of Bachelor 
«of Laws iu the University of Calcutta, 
Madras or Bombay. ` 

*2. Except as mentioned in Rules 20 and 
23, “every person, before being admitted as a 
pleader in tha High Court, shall serve a 
regular clerkship to some attorney or vakeel 
of the High Court to be approved by the 
. Court before the contract is entered into, 
‘under articles of clerkship by contract in 
writing, pursusnt €o the rules hereinafter 
eSntuined, for the full period of two years. 

3. The term of service required by the 
last preceding rule need not be all under one 
and the same contract, nor to one and the 
same person, but may be to different persons 
by virtue of an assignment or assiguments, 
or by virtue of successive iridependent 
contracts, upon the dissolution of the original 
or succeeding contract. 

' 4. The person under whom the articles 
shall be served shafl, during the whole period 
of the service, be actually practising as an 
attorney or vakeelin the High Court. 

5. No person who is himself acting as 
clerk to an attorney or vakeel shall be able 
to take any clerk for service under articles, 

6. No person shall be capable of service 
under these rules until he shall have passed 

' the B.A. examination of the University 
of Calcutta, Madras or Bombay. 

7. The contract in writing whereby a 
person shall engage as aforesaid to serve as a 
clerk to any attorney or vakeel shall be filed 
with the Registrar of the High Court on the 
Appellate: Side within one calendar month 
after the execution of the same, together with 
an affidavit by such attorney or vakeel that 
he has been himself duly admitted, and has 
been practising for five years as an attorney 
or vakeel, and that sugh contract has been 
duly executed by himsdlf and”by the clerk 
therein mentioned? And in every such 
affidavit shall be specjfied the name of the 
attorney or vakeel and his place of abode or 
busiuess, and the name of the clerk and his 
place of abode, together with the day on 
which the contract was fetually executed, 

& In case the articles of clerkship shall 
be assigned,” the assignment shall be in 
writing, and shall be in like manner filed 
within. one calendar month after the execu- 
tion thereof, tugether with ad affidavit that 


d . 
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the same has been executed by all „the 
necessary parties. And in every Such affi, 
davit shall be specified the name of the” 
attoraey or vakeel to whom the agicles are 
assigned and his place of business, together 
with the day on which the assignment was 
actually executed. 

9. If by reason of death or for any other 
good und sufficient reason an assigument of 
the articles cannot be obtained, a fresh 
contract in writing shall be entered into by 
the glerk with the person under whom thg 
service*is continued, which shall be filed in 
the manne» and with the affidavit prescribed 
by Rale 8. 

10. In case the contract or assignment, 
together with the necessary affidavit, be not 
filed within the time specified, the same may 
be filed with the said Registrar after the 
expiration thereof; but the service of such 
clerk shalé be reckoned to have been com- 
meneed or renewed from the date of filing 
such contract or assignment unless the Court 
shall otherwise order. 

il. Every persou who sball be articled 
to serve as a clerk to a vakeel or attorney for 
the purpose of being admitted as a vakeel 
shall, during the whole period of such service, 
continue and be really and actually employed 


‘by such attorney or pleader in the proper 


business, practice and employment of an 
altorney or vakeel. 

12. Before any person shall be admitted 
as a vakeel in the High Court, he shall sign 
and file with such Registrar as aforesaid 
answers to the questions contained in the 
Schedule A, hereunto annexed; and the 
person or persons under whoin he shall have 
served his articles shall sign and file answers 
to the questions contained in the Schedule B, 
hereunto annexed, as also a certificate in the 
form given therein. 

13. In case the applicant should show 
sufficient cause to the satisfaction of the 
Court why the last rule cannot be fully 
complied with, it shall be in the power of the 
Court to disperse with any part of this rule 
which it may think fit and reasonable. 

14. “The applicant shall in all cases 
produce satisfactory testimonials as to his 
good character. 

15. The applitant shall also, if required, 
sign and leave with the said Registras 
answers in writing to such other questions as 
shall be directed by the Court touching the 
service and conduct of the appliéant, and 
also, if required, attend the Court personally 
for the purpose of giving further explanation 
touching the same ; and shall also, if required, 

. 4—} 
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persons exith whom he shall have served his 
clerkship as aforesaid to answer either per- 
sonally or in writing any questions toyching 
such ser¥ice or conduct, or shall make proof 
to the satisfaction of the Court of his 
inability to procure the same. 

16. Upon gompliance with the aforesaid 
rules, if the Court shall be satisfied as to the 
fitness and capacity of the applicant, a 
certificate shail be granted to him*in the 
following form :— 
`~ In pursuance of the rules of the’High 
Court relative to the admission, of vnkeels, 
it is hereby certified that A. B. has com- 
plied with the requirements of the said rnles, 
and that he is a fit and proper person to he 
admitted to practise as a vakeel in the High 
Court. 


(Signed) | C. D. 
A Judge of the High Court. 


17. Any person intending to apply to be 
admitted to practise as a plender in the High 
Court shall also give one month’s notice in 
writing to the Registrar aforesaid stating his 
Intention, and shall also insert in the Calcutta 
Gazette a like notice for fout successive 
weeks prior to his application. 

18. Any person who has been admitted 
to the Degrée of B.L. in the University 
of Calcutta, Madras or Bombay, and who 
shall produce the certificate mentioned in 
Rule 16,-shall, after giving the notice requir- 
ed by Rule 17, be enrolled as a vakeel of the 
High Court. 

19. Anuy person who has been admitted 
to the Degree of B.L. in the University 
of Calcutta, Madras or Bombay, and who 
shall prove to the satisfaction of the Court 
that he has. bond fide practised for four years 
as a pleader in one or more of the Courts of 
the Mofussil subject to the jurisdiction of 
the High Court, and that he is a person of 
good character, may, after giving the notice 
required by Rule 17, be admitted to practise in 
the High Court as a vakeel without service 
under articles. ° ° 

*20. Every person applying to.be admitted 


‘under the last rule shall one month prior to 


admission leave With sugeh Registrar, os 
aforesaid, answers to the questions contained 
ih the Schedule C hereunto annexed, and 
also a eertificate or certificates in the form 
contained,in Schedule D hereunto annexed. 
21. In case the applicant should show 
sufficient cause to the satisfaction of the 
Court why the last rule cannot he complied 
' ss 


procure fhe attendance of the person or 


with, it shall be in the power of the Court 
to dispense with any part of this rule upon 
such terms as it may think fit and reasonable. 

22, An applicant undef Rule 10, shulLin 
all cases produce satisfactory testimonials as 
to his good charactef ; and shall also, if 
required, leave with the said, Registrar 
answers in writing to suche questions as the 
Court shall direct.uching the qualification 
of such person to be admitied as a vakeel $n 
the High Court; and shall, if requifed, 
attend the Court personally for the purpose of 
giving further explanation touching the same. 

23. Any atiorney of the Heh Court 
who shall establish to the satisfaction of the 
Court that he has bona fide practised as 
such for the period: of tree years, and that 
he is a person of good character and ability, 
may be admitted to practise in the High 
Court as a vakeel. j 

24. These roles shall come into force on 
the first day of January 1874. ® 


R. Coucn. ° 

F. B. Kemer. ; 

Louis 8S. JACKSON. 

J. B. Pear. 

A. G. MacgHERSon. 

W. MARKBY. 

F. A. GLOVER. 

DWARKANATH MITTER. 

C. PONTIFEX. ai 
_E. G. Brrox. 

G. G. Morris. 


Lith September 1873. 





ScHEDULE A. 


Questions as to due service of articles to 
be answered bythe Applicant. 


1. What was your age.at your last 
birtliday ? 

2. Have you served the whole term of 
your articles at the place wheré the person 
or persons to whom you were articled or 
assigned carried on his or theirebusiness ? 
and, if not, state fos what reason. 

3. Have yeu af*any time during the 
term of your articles been absent without 
the permission of the person or persons to 
whom you were arti®ed on assigned ? and, 
if so, state the length and occasions of such 
absence. 

4, Have you dwing the period of your 
articles been engaged, or concerned, in any, 
and, if any, what® profession, *business or 
employment, other than your professional 
employment as clerk to the person,or persons 
to whom you were articled or assigned ? 


* + 
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5. Have you since the expiration of your 
articles been engaged. or coifcerned, and for 
how long a time,in any, and, if any, what 
prefessiow, trade, business (r employment, 
other than the profesşiou of an attorney or 
vakeel ? 


SqgepuLe B. 


+ 


e Questions to be answeretll and certificate to 
” ge given by the person or persons with 
whem the clerk may have served any 

. part of histime under articles. 


1. H& A. B. served the whole period of 
his articles at the place where you carry on 
-your business? and, if not, state the reason. 
2, Has the said,A. B. at any time during 
tie period of his articles been absent? and, 
if so, state the length and occasions of such 
absence. 

3. Has the said A. B. during the whole 
period of l¢is articles been engaged or con- 
@erned in any, nnd, if any, what profession, 
business, -or employment, other than his 
professional employment as your articled 
clerk ? s 

4, Has the said A. B. during the whole 
period of hi® clerkship, with the exceptions 
above mentioned, been faithfully and dili- 
gently employed in your professional business 
of an attorney [or vakeel, as the case may 
be]? 

i Has the said A. B. since the expiration 
of his articles been engaged or concerned, 
and for how long a time, in any profession, 
trade, business or employment, other than the 
profession of an attorney or vakeel ? 





And I do herebye certify that the said 
A. B. has duly and faithfully served under his 
articles of clerkship [or assignment of articles, 
as the case may be] bearing date, &c., for the 
term therein, expressed, and that he is a fit 
and proper person to be admetted as a vakeel 
of the High Court. i 


Scuepyge C. y 


1. What was your age last birthday ? 
2. What is the date of your enrolment as 
a pleader, and where Were you enrolled ? 

‘3. Have you practised in one or several 
Courts ? State the periods during which you 
practised in each, and tl® dates of the begin- 
ning and end of each period. 

- 4, Have’you at any tfme been engaged or 
concerned in any, and, if any, what profession, 
business, ór employment, other than that of 
à pleader ? If so, when and for what period ? 


d * + 
i 
è 
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SCHEDULE D. a 5 

I, C. D., District Judge [or Subordinates “ 
Judge or Moonsifl, as the case may be] do 
certify that to the best of my beMef A. B. 
practised in my Court regularly as a pleader 
from the “day of 18 to 
the day of 18 , and 
that he was diligent and “faithful in the 
performance of his duties, and that he is a 
fit.and proper peron to be admitted as a 
vakeel of the High Court, 


š (Signed) 


C. D. 





RULES drawn up in accordance with 
Section 4, Act XX of 1865, for the Quali- 
fication, Admission, and Enrolment of 
Pleaders and Mooktears in Mofussit 
Courts. Ves 


1. Pleaders in the Mofussil Courts of the 
Regulation Provinces, within the limits of 
the jurisdiction of the High Court, shall, as 
regards qualification, be of two grades. 

2. Those of the higher grade shall be 
competent to appear, plend, aud act in any 
Civil or Criminal Court subordinate to and 
within the limits of the general jurisdiction 
of the High Court, and also before the Board 
of Revenue or in any Revenue Court or 
Office within the said limits: Provided that 
they shali not appear, plead, or act in the 
High Court. 

3. Those of the lower grade shall be 
competent to appear, plead, and act in the 
Courts of Moonsiffs, and in Small Cause 
Courts and in the Courts of Officers in the 
District of Cachar, and the Divisions of 
Assam, Chota Nagpore, and Cooch Behar, 
exercising the powers of Moonsiffs under 
the Bengal Civil Courts Act, 1871. 

4, Mooktears duly admitted and enrolled 
may, subject to the conditions of their 
certificates as to the class of Courts in which 
they are authorized to practise, appear and 
act in any Civil Court, and may appear, 
plead, and act Ħa any Criminal Court within 
the same limits: Provided that they shall 
not appear, plead, or act in the High Coure 

5. The Examitfers hereinafter mentioned 
shall be the persons «appointed to be 

xaminers by thé Lieutenant-Governor of 
Bengal under the provisions of Act XS 
of 1865. 


Qualifications for 


Pleaders of the higher 
grade. 


6. Every person may be admitted as a 
pléader of the higher grade who shall be 


4 
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qualified as hereinafter prescribed, that is to 
say-- è œ 


elst.—If he shall'have obtained the Degree 
of Bacheler.of Law of one of the Unfver- 
sities of Caleutts, Madras or Bombay, or 
shall be a Licentiate in Law ‘of one of the 
said Universities: Provided that his applica- 
tion for admission as a plender be made within 
‘one year from the time of his obtaining such 
Degres or Licence, or within such fgrther 
time as the High Court shall for any special 
reason allow; or ° 


+ 


2nd.—~If he produce a certificate from the 
Examițvers that he has passed in the first 
class an examination in the subjects prescribed 
from.time to time by the High Court for 
such examination. 


Such subjects shall until further order by 
the Court be as follows :— 


Subset, 


s 


E.—The Hindoo baw 
of Inheritance, 
Succession and 
Adoption. 


of 


F.—Mahomedan Law. 


G.—The Indian Suc- 
cession Act. 


Qnd.—Obligations aris- 
ing from con- 


tracts. 


3rd.—Civil Procedure. 
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Regulations, Enact- 
* menis, and Text 
‘ Books. 


4 
Dayabhagf and Mi- 
akshara ; Dattaka 
Chundrika, and’ Mac- 
naghten’s Principles of 
Hingoo Law, first seven 
chapters. 


Macnashten’s Prjn- 
ciples of Mahomedan 
Law, exgept chapter 9. 


Act X of %65; Act 
AAL of 1870. 


Macpherson on Con- 
thcts;PActIX of 1872, 


Act VIII of 1859; 
Act XXIII of 1861; 


$ 
HIGHER GRADE. 
Subject, Regulations, Enact- 
. ments, and Text 
Books. 
ist—The law of 
property current 
in Bengal— 


A.~With reference to 
the permanent 
settlement; to 
the Government 
lien on land ; to 
claims to hold 
land , exempt 
from. the pay- 
ment of revenue, 
and to the mode 
in which estates 
can be brought 


. to sale for 
arrears of re- 
venue. 


B.—The law of under- 
tenures, and the 
mode in which 
the same can be 
brought to sale 
for arrears of 
rent, 


@—The relation of 
landlord and 
tenant. 


D.-—Mortgages, Regis- 
tration of As- 
surances, ° 


Regulations (Bengal) 
I, VOI, X, XIV, XIX, 
and XLIV of 1793, 
and the Regulations 
and Acts by which the 
same have been alter- 
ed; Act XI of 1859, 
and the preamble to 
Regulation (Bengal) 
II of 1793. 


Regulation (Bengal) 
VIII of 1819; Act 
VIII of 1865 (Bengal 
Council); Act VIII of 
1869 B.C. (Except as 
to. candidates to prac- 
tisg in Orissa, | Chota 
Nagpore, and Assam, 
wh will be required, 
as heretofore, to pass 
in Act X of 1859). » 


Act VII of 1869 
B.C. except as above. 


Macpherson on Mort- 
gages; Act VIII of 
1871. 


Act XI of 01865, 
1 = ® 
äth.—TIhe law of evi- Act I of 1872. 
dence. p 
5th.— The law relating 
to stamps. 


Agt XVIII of 1869, 
and Act vil of 1870. 


6th.—The law of limi- 
tation. 


® 
Act IX of 1871. 


The Indian Penal 
Code (Act XLV of 
1860 and Act X XVII 
of 1870), and the Code 
of Criminal Procedure, 
Act X of 1872. 


7th.—Criminal law and 
procedure. 


7. The application to the High Court for 
admission shall be made within one year 
from the time of the afplicant’s passing the 
examination, or withiu such, further time 
as the Court shall for any special reason 
allow. 

8. In order to qualify a persĝn to present 
himself for thé? examination. required by 
these rules for the higher grade— e 

1st.—He must hold à certificate of having 
passed the FEiugt Ages examination of the 
University of Calentta, Madras or .Bombay, 
or the first public examination before 
Moderators at .Oxfo¥d, or the previous 
examination at Cambridge, or the preliminary 
examination in Arts in one of the Scotch 
Universities, or the expminntion in Arts for the 
second grade at Durham, or the matriculation 
examination at the Wniversity of Dublin or 
London, or a certificate of having passed 
some other public examination which shall 
be certified by-not less than three Judges: 


. 9 


* 1873.) 
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of the High Court as being in their opinion 
equivalent to one or othey of the above- 
mentioned examinations. 

ag nd.—dtHe mu hold a ceNificate of having 
regularly nttended a full course of Lectures 
in Law at one of th} Colleges affiliated to 
the Calcutta University, or such Law Lec- 
tures elsewhere “es shall be deemed by the 
High Court to be sufficitat. 

e 3rd—He must produce a satisfactory 
ceftificnte of good moral character, and be 


abgve"the age of 20 years. 


9. Every ‘candidate for examination for 
the higlftr grade shall, on or before the Ist 
of November in encheyear, give notice to the 

- Secretary to the’ Board of Examiners of his 
intention to pyesent himself at the ensuing 
examination, and he shall establish to 
their satisfaction that he possesses tlie 
qualificdtions declared by Rule 8 to be neces- 
sary for such candidates. 

10. Th® Examiners, if satisfied that the 
eandidate.possesses such qualifications, shall 
thereupon enter his name, the name of his 
father, his’ place of residence, and his age in 
a register, with a certificate to the effect 
that the Examiners are satisfied that he 
possesses th® necassary qualifications. 

ll. Before the date of examination, 
every candidate for the higher grade shall 
pay a fee of Rs. 80 into the Government 
Treasury at Caleutta, and shall produce to 
the Examiners the receipt for the said sum 
of Rs. 30. 

12. Any person who shall have passed 

the examination as a pleader of the higher 
grade, or who shall have obtained the Degree 
of Bachelor in Law of one of the Universities 
of Calcutta, Madras or Bombay, or of 
Licentiste in Law Sof one of the said 
Universities, „and who shall desire to be 
admitted to practise, shall pay into the 
- Government Trensury of the district in 
which he shhll intend to practise Rs. 25, and 
shall on presentation of the tertificate of the 
Examinew or of his Diploma, and the receipt 
for the said sum of Rs, 25, be entitled to 
apply to the High Cott fow"idmission and 
enrolment, 
. 43. The saplionGen, together with the 
certificate and receipt required by Rule 12, 
‘shall be presented to the Judge of the 
` district in which tke applicant intends 
ordinarily to practise. and shall be forwarded 
by, the Judge to the Registrar of the High 
Court, witlf such remarks as he may think 
fit to make thereon. 

‘14, ‘Fhe name of the applicant and his 
‘place of abode, together with his father’s 
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name and place of abode, shall be affixed in 
some conspicuous place in the Coutt House. 
of the Judge to whom the application is” 
sent, and also i in the High Court, at least six 
weeks before the applicant is “admitted to 
practise, 

15. The High Court may call for 
evidence of the respectabilityof the applicant 
in any case in which it may ‘be deemed 
necessary. | 

16.° Upon the applicant’s being admitted 
and enrolled by the High Court, n certificate 
to that effect shall be forwarded by the 
Registrar gf the High Court to the Judge 
of the district, who, upon the applicant's 
delivering and leaving with him a declaration 
in writing signed by the said applicant in 


conformity with the recital in the form of | 


certificate given in the 2nd Schedule to Act 
XX of 1865, shall grant him a certificate as 
required hy the said Act. 


Qualifications for Pleaders of the Lower 
Grade. 


17. Every person may be admitted as a 
pleader of the lower grade who shall produce 
a certificate from the Board of Examiners 
that he has passed in the secoud class an 
examination in the same subjects as are 
prescribed for pleaders of the higher grade 
under the provisions of Rule 6. 

18. The application to the High Court 
for admission shall be made within one year 
from the time of the applicant’s passing the 
examination, or within such farther time as 
the Court shall for any special reason allow. 

19. In order to qualify a person to 
present himself for examination for the lower 
grade— 

lst—He must hold a certificate of having 
passed the Entrance Examination of the 
University of Calcutta, Madras or Bombay 
in the First or Second Class, or the first 
public examination before Moderators at 
Oxford, or the previons examination at 
Cambridge, or the preliminary examination in 
Arts in one of ¿he Seoich Universities, or the 
examination in Arts for the second grade at 
Durham, or the nfatriculation examination, at 
the University of Dublin or London, or a 
certificate of having passed some other 
public examination which shall be certified 
by not less than three Judges of the High 
Court as being in their opinion equivalent t to 
one or other of the above-mentioned * exami- 
nations, ° 

2nd.—He must produce a satisfactory 
certificate of good moral character, and be 
above the age of 20 years. 


` 
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20. Every candidate for examination for 
the fower*erade shall, on or ‘before the Ist 

ovember in each year, give notice to the 
Examiners of his intention to present bim- 
self at the ‘ensuing examination, and shall 
estnblish to the satisfaction of the said 
Examiners that he possesses the qualifica- 
tions declared by Rule’ 19 to ba necessary for 
such candidates, 

21. The Examiners, if satisfied that the 
candidate possesses such qualifications,’ shall 
thereùpon enter his name, the name of, his 
father, his place of residence, and his age in 
a register, with a certificate to theeeffect that 
they have been satisfied that he possesses the 
necessary qualifications, and shall furnish the 
candidate with a copy of, or an extract from, 
_ the said register, 

22. Before the date of examination every 
candidate for the lower grade shall pay a 
fee of Rs. 20 into the Government Jreasury, 
and shall furnish to the Examiners the 
receipt fot the said fee of Rs. 20. 

23. Any person who shall have passed 
for the lower grade under the preceding 
rules, and who shall desire to be admitted, 
shall pny into the Government Treasury of 
the district in which he shall intend to 
_ practise Rs. 15, and shall on presentation of 
the Examiners’ certificate and of the receipt 
for the said sum of Rs. 15 be entitled to 
apply to the High Court for admission and 
enrolment. 

24. ‘The application, together with the certi- 
ficate and receipt mentioned in Rule 23, shall 
be presented to the Judge of the district in 
which the applicant intends ordinarily to 
practise, and shall be forwarded by him to 
the Registrar of the High Court, with any 
remarks which he may think fit to make 
thereon. 

25. The name of the applicant and his 
place of abode, together with his father’s 
name and place of xbode, shall be affixed in 
some conspicuous place in the Court House 
of the Judge to whom the application is 
sent, and also in the High Couet, at least six 
weeks before the applicant is admitted to 
practise.. s ° 

26. The High Coure may’ call for 
evidence of the respectability of the appli- 
cant in any case in whicheit may think it® 
necessary. 

27. Upon the applicant’s being admitted 
and enrdlled by the High Court, n certificate 
to that effect shall be forwarded by the 
Registrar of the High Court to the Judge 
of the district, who upon the applicant’s 
delivering and léaving with him a declaration 
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in writing signed by the said applicant in. 
conformity with*the regital in the form of 
certificate riven in the 2nd Sehedule to Act 
XX of 1865, shll! grant him a certificate a 
required by the said Acj. 


Rules for Mooktears. . 
‘28. Every person may Be admitted as æ 


mooktear who sballebe qualified as herein- e 


after prescribed, that is to say :-— sf 
(1). If he shall be qualified to be admit- 
ted as a pleader of either grade: Provided 


‘that his application to be admitted as a 


mooktear shall be made within one year from 
the time of his obtaiming such degree or’ 


license, or within such further time as the * 
Court shall for any special reagon allow ; or | ‘ 


(2). If he shall produce a certificate 
from the Examiners that he has passed an 
examination in the subjects prescribed from 
time to time by the High Court for the 
examination of mooktears. Suc? subjects 
shall until further notice be as follows:— 


Code of Civil Procedure. 
Law of Limitation. 

Stamp Laws. 

Small Cause Court Ach 
Penal Code. i 

Code of Criminal Procedure. 
Registration Act. 

Evidence Act. 

Contract Act. 


29. In order to qualify a person to 
present himself for the examination required 
by these rules for mooktears— 

(1). He must hold a certificate of having 
passed the Entrance Examination of the 


University of Calcutta, Madras or Bombay,’ : 


or a certificate of, having passed the 
Vernacular or Minor Scholarship Examination 
or some other public examination certified by 
the Director of Public Instruction or by an 
Inspector of Schgols to be equivafent thereto. 

(2). He must produce a satisfactory 
certificate of good moyal character, and be 
above the age of 20 years. 

30. Every Wandidite for examination as: 
a mooktear shall, on or %efore the Ist: of 
December of each year, give notice to the 
Examiners of his intenon to present himself 
at the ensuing examination, and shall 
establish to their satisfaction that he 
possesses all the qualifications declared by 
Rule 29 to be necessary for such candidates. 

31. The Examin&s, if ‘satisfied that the: 
candidate possesses such qualifitations, shall 
thereupon enter his name, the name of his 


father, his place of residence, and his age ` 


* +» 
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in a register, with a certificate to the effect 

‘that they have been sigisfied that he 
possesses the Necessary qpalificatious, and 
slgll furmish the candidate Wwith a copy of, 
or an extract from, the said register. 


32. Before the date of examination every 
cpndidate shall pyy a fee of Rs. 15 into the 
Government Treasury of the district, and 

“shall furnish to the Examiners the receipt 
for the said fee of Rs, 15, 


a3. Anye.person who shall pass the 
exuminatjon as a mooktear, and who shall 
desire to he admitted, shall pay into the 
Government Treasury of the district in 
“which he shall intend to practise Rs. 10, and 
shall on presemtatich of the certificate of the 
ixaminers and of the receipt for the said 
sum of, Rs. IO be entitled to apply to the 
High Court for admission and enrolment. 


34. Th® application, together with the 
tertificatesand receipt required by Rule 33, 
shall be presented to the Judge of the district 
in which the applicant intends ordinarily 
to practise, and shall be forwarded by the 
.dudge to the Registrar of the High Court 
with such femarks as he may think fit to 
make thereon. 


35. The name of the applicant and his 
place of abode, together with his father’s 
name and place of abode, shall be-affixed in 
some conspicuons place in the Court House 
of the Judge to whom the application is sent, 
and also in the High Court, at least three 
weeks before the applicant is admitted to 
practise. 


36. The High „Court may call for 
evidence of the respectability of the 
applicant in aay case in which it may think 
it necessary. . 


37. Upon the applicant’, being admitted 
and enrolled by the High Court, a certifiente 
to that €ffect shall ẹbe forwarded by the 
Registrar of the High Qourt to the Judge of 
the district, who, ‘tpon fie applicant’s 
delivering and leaving with him a declaration 
in writing signed by the said applicant in 
conformity with the recital in the form of 
certificate given in the 2nd Schedule to Act 
XX Of 1865, shall grant him a certificate as 
required by the said A€t. 


- 38. If tny person®having passed the 
examination entitling him to be admitted and 
enrolled es a mooktear shall fail to apply for 
‘such admission and enrolment for a period of 


v 


one year, he shall not be admitted and 
enrolled, unless by special order of ehe Migh 
Court the time for such application shall be’ 


exteyded. z ° 


39. If any person having been admitted 
and enrolled as a plender or mooktear shall 
neglect to take out a certificate, or, having 
obtained a cértificate shull*fail to renew 
it for a period of three years, he shall 
be suspended, and shall not be entitled to 
receive a certificate or to have his certificate 
renetved without further orders of the High 
Court. 


e 

40. Any person whn, having been admitted 
as’ pleader or mooktear, shall secept any 
appointment under Government, or shall 
enter into any trade or other business, shall 
give notice thereof to the High Court, who 
may thereupon suspend such pleader or 
mooktear grom practice, or pass such orders 
as the said Court may think fit. ` 


41, Any person who shall hold any 
appointment under Government, or shall 
carry on any trade or other business at the 
time of his application for admission as a 
pleader or mooktear, shall state the fact in 
his application for admission, and the High 
Court may refuse to admit such person, or 
pass such orders thereon as it thinks proper. 


42. <Any wilful violation of any of the 
above rules shall subject a pleader or mooktear 
to suspension or dismissal. 


43. These rules shall come into force on 
the Ist day of January 1874, except so far 
as they relate to the qualifications required 
by Clause 1 of Rules 8, 19, and 29, respec- 
tively, as to which the rules now in force 
shall continue until the Ist of January 1875. 


R. Corcu. 
F. B. Kemp. 
Lovis S. JACKSON. 
J. B. PHEAR. 
á A. G. MACPHERSON. 
* W. MARKBY. 
F. A. GLOVER. A 
DwarRKANatyu MITTER. 
C. PONTIFEX. 
° e. E. &. Birer. 
G. G. Morris, 


Lith September 1873. i 
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Warns officers to guard against Revenue Agents 
practising as mookhtears without renewing 

* iheir certificates in that capacity. 

+ 


CRIMINAL CIRCULAR MEMO. No. 8. 


From the Registrar of the Hgh Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to Sessions Judges 
and Magistrates, dated the 
-August 1873. ; 


(English Department.) 


-~ Tue High Court deems it necessary to 
warn Sessions Judges and Magistrates to 
take care that parties holding certificates as 
Revenue Agents do not practise as 
Mookhtears without renewing fheir cer- 
tificates in that capacity. 


Warrants of imprisonment directed to Superin- 
tendent of District Jails to be in English, and 
warranis directed lo keepers of sub-divisional 
lock-ups to issue in the Vernuculars, except in 
a certain specified case. 


CRIMINAL CIRCULAR ORDER No. 10. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to Sessions Judges 
we Magistrates, dated the 27th August 
1873. 


(English Department.) 


In continuation of Cireular Order No. 5, 
dated 11th March last, thé Court is pleased, 
with the concurrence ofe His Honer the 
Liéutenant-Governor, to digect thas warrants 
of imprisonment directed to Superintendents 
of District Jails Shall be, in the Englishes 
language, and that warrants directed to the 
kéepers of sub-divisional lock-ups shall issue 
in the Vernacular, except where the sentence 
is for imprisonment of a longer term than 
fifteen days, in which case the warrants issued 
by sub-divisignal authorities shall, if possible,, 
be in Euglish, “* . 


+ 


19th.) 


> 
e . 


, * 
Gives instructions as to the preparation of revised 


forms of Quagterly Statemer{s D and E. 


‘CRIMINAL CIÉCULAR RDER No dd, 


, J s : 
From the Registrar of the High Court 
of Judicature at Fort Williamgn Bengal, 
Appellate Jurisdictio@, to Sessions 


Judges and Magistrates, dated the 10th, 
+ 


September 1873. i 


(English Department.) e 


Tue orders noted on the margin afe hereby 
wescinded,” and the 


C. O. No, 31, dated 4th Quarterly Statements - 


November 1870, paras. 7 Deand & will hence- 


forth be submitted b? 
the Sessions Judges to the High Court in 
the revised form now circulated, commencing 
with those for the 3rd quarter of 1878. 

2. Statements received io otHtr than the 
printed forms supplied by the Supevintenden? 
of Stationery will be returned, and the district 
will be dealt with as if no statements had 
been received. 

3. The statements will continue to be 
sent in duplicate, as req@ired Sby Circular 
Memo. No. 4, dated 7th June last. 

4. Column 1 of Statement D will 
comprise the names of all officers exercising 
criminal anthority in the district, the letters 
“ ©. S.” being inserted after the names of 
Covenanted Officers. Magistrates, other 
than the Magistrate of the district, will be 
designated according to their powers as 
Magistrates of the lst class, of the 2nd 
class, or of the 3rd class ; and not as Joint 
Magistrates, Assistant Magistrates, or Deputy 
Magistrates.” Pad 

5. The Benches of Magistrates which 
have sat in the quarter under report will 
also be entered here, and the names of the 
Magistrates who have served 6n them will 
be shown in the“column of Remarks, instead 
of on the back of the statement, as» required 
by Circular Memo. No. 8, dated 26th May 
last. ~ A 
6. Columns 3, 4, aude 5 will be filled up 
according to the in- 

SeOL Ds Structions contained in 
Circular Order No. 7, dated 10th April last, 


e 
* Magistrate of the district. 
A. Jones, Esa., c.s@ jst class, è 
B. Williams, Esq., 1st class. 
Baboo M. N. Dass, Ist class. 
C. Howell, Esq., c.s., 2nd class, ' 
M, Auwar Ali, 2nd class, 
ÈC, ke. 


-t 
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to which if may be added that column 5, 
“acquitted,” \will show agl dismissals (as 


under Section 405) and ee ges (as under 
‘Section £96) ich opere as acquittals. 


New trials ordered under Section 328 will 
appear in column 8, “The persons shown as 
‘i ares | under trial” at the close of one 
quarter shouldbe included (though not 
separately exhibited) ih, column 3 of the 
return forthe following quarter, as “ persons 
untler trial.” Cases decided by Municipal 
Cogonfissioners should not be entered in this 
statement. | 


7. Thig statement i is intended to comprise 
~ all appeals preferred 
either to the Sessions 
Judge, or to the Magistrate, without detail 
of the officers from whom the appeals may 
be preferred; and also references made to 
the High Court under Section 296, Act X 
of 1872, eigher by the Sessions Judge or by 
jhe Magistrate. Persons whose cases are 
shown as * pending” in column 10 should be 
included in the number entered in column 2 
of the ensuing quarter’s returns, 


Statement E. 


8. After the Magistrate has prepared 
and signed Bart I,of Statement D, and filled 
up his portion of Statement E, the state- 
ments will be submitted to the Sessions 
Judge, who will enter, in Part IT, Statement 


- D, the result of trials disposed of by him; 


and, in Statement E, the result of appeals 
preferred before his Court. He will then 
forward the completed return to the High 
Court. 


9, Both Magistrates and Judges are 
called upon to see that the statements are 
prepared neatly, as. well as correctly, in 
respect of the entries made, and that they 
are not disfigared by slovenly or bad writing. 
On such cases occurring, the statemeuts will 
be liable to be returned. 


D l 

10. The column of remarks, which in 
each statement is of anfple size, will contain 
the mention of any ecases or particulars 


‘which do not appear fo be pny provided 
l 


for in other columns, “and will also contain 
brief explanations "of any noticeable results 
appearing on the face pf the returns, specially 
of such as ifeunexplained might lead to 
erroneous couclusions: in short, any com- 
ments that will tend to throw ‘light on the 
figures, 


. 11. This-return wil not interfere with 
the submission of the Statement No. III 


- prescribed by Circular Order No. 10, sated 


12th July, 1870, 


he 
e 


D.—PART I—MAGISTRATIS. 
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è 
Prescribes fork, for commissions under s. 175 
Act VIII of \1859, for tthe examination of 
a liinesses. 


CIVIL CIRCULAR ORDER No. 22. 


From the Registrar of the High Court of 


© , Judicature at Fort William in Bengal, 


Appellate Jurisdiction, to all Civil 
Courts, dated the 23rd August 1878. 


"(English Department) 
+% 


In continuation of Circular Order No. 10, 
dated 31st May last, the Court is pleased to 
prescribe, for general adoption in all the 
Civil Courts subject to its control, the 
accompany#e form for commissions issuing, 


under Seetion 175, Act VIII of 1859, for 


the examination of witnesses. 


eee 


& 
@ 
COMMISSION TO EXAMINE WITNESSES. 


danean aE 


In the Court of the Judge of District 
Original Suit (or Appeal) No. of 187. 


Plaintiff, 


VETSUS 


o 


Defendant. 


To 


Commissioner on behalf af the 
° (Plaintiff or Defendant). 


WuerzEas it is nect&sary 6 oxamine the 
* person (or persons) 
named in the margin as 

«  afwituess (or witnesses) 


on behalf of (the plaintiff or defendant) in 
the above-mentioned case,—-you are hereby 
appointed Commissioner with full power and 
authority to examine the said witness (or 
witnesses) upon the interrogatories hereunto 


“nuexed:, And you are further empowered 


2 sr 


d 


IF 
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and commanded that you do, at cer tain gays 


and places to be appointed by you for thate 


purpose, cause the said witness (or witnesses) 
to come before you, and then’ and there 
examine him (or each of them) upon the 
said interrogatgries, either on bis (or their 
respective) oath (or oaths) or affirmation (or 
affirmgtions) secondly specified in the Sche- 
dule hereunto annexed, to be first taken 
before ‘you in such solemn manuer as is ôr 
may be authorized by law : And that you do 
take such examination (o7 examinations) and 
reduce the same into writing ; and when you 
shall have so taken and reduced the same 
into writing as aforesaid, you are to send the 
same to _ this Court, within 
from the date hereof, closed up under your 
hand and seal, distinctly and plainly set, 
together with the said interrogatories and 
this writ: And you are further commanded 
that, before you act in the swearing or 
examining the said witness (or witnesses), 
you do take the oath or affirmation first 
specified in the Schedule hereunto annexed. 


Dated this day of in the year 
one thousand eight hundred and seventy- ž . 


(Seal of the Court.) 


days 


District Judge. 
I.— The Commissioners Oath. 


I swear that I will, according to the best 
of my skill and knowledge, truly, faithfully, 
and without partiality to any of the parties 
in this case, take the examinations 
depositions of such witness (or witnesses) as 


and 


may be produced before me. 
° So lælp me God. 


The Commissioner's A ffir mation. 
” I solemnly dechre that I will, according 
to the best of my skill and knowledge, truly, 
faithfully, and without partiality to any of 
the parties in this case, take the examina- 
tions aud depositions of such witness (or 
witnesses) as may be produced before me. 
‘ mate I 


ae 


\ ` 
10 „} Rules, Se. * 


——— 


e © [The Witnesses’ Oath, 


> I swear that the evidence, which I shall 
give inthis case shall be true, that È will 
conceal nothing, and that no part of my 
evidence shall be false. 
e \ 


So help me God. ° 


e., 
+ 


The Witnesses’ Affirmatton. 


I solemnly declare that the evidence which 
I shall give in this case shall be true, that I. 
will conceal nothing, and that no part of my 
evidence shall be false. ° 


Points out course which should be pursued where 
application is made for enrolment-as Pleader 
or Mooktar in a district other than that in 
which the examination was passed. 


` CIVIL CIRCULAR ORDER No. 23. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all Civil 
Authorities, dated the 11th Septembe 
1873, 


. (English Department.) 
e 
Tas Court- is pleased*® to direct with 
reference to applications *for entolment as 





Note, Christians, to whom the’oath is administered, 
Will be swor upon the New Testament, 

,To others the oath will be administered upon such 
symbol, or accompanied by such act, as may be usual, 
or as the persoifS taking the oath may acknowledge to 
be Dung on al conscience, - .- 


B 


t 


e 
` 


yuwe e iu L AA e aa 


Pleaders or Mooktars made persons who 
have passed infin ontemplated by 
the Rules drawh up under Sectitn 4 Aet 
XX of 1865, that where the application. -is- 
made in a district different from that in 


which the examination 0° was "passed, ft 


must be. accompaniéd by a letter from thee 


Judge of the District in which the applicant 
passed, or in which he received permissjon- 


to appear at the examination, certifging that- 


such person has stated his desirgsto practise- 


in the district named ; -and setting forth the - 


reasons, together with # statement of the 
certifying Judge’s belief, that the application 
is bona fide. i 


2. Such letter shall be granféd upon a 
petition presented in open Court, ånd notic® 
of such petition shall be first stuck up’ in a 
conspicuous part of the Court-house for 14 

ar 


days. , ea 


Draws attention to rules which direct that appli- 
cations for leave on the part of District Judges, 
Subordinate Judges, and Small Cause Court 
Judges, should be submitted through the High 
Court.ta the Government. 

CIVIL CIRCULAR MEMO. No, 15, 
© 

From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 

Appellate Jurisdiction, -to gull. District. 

, Judges, Subdinate Judges, and Smalt 
Cause Court Tuiggs, dated the 12th 


September 4873. *, 


+ 


(English alee ). 


THE attention of District Judges, Fe 
dinate Judges, and Jadges of- Small Cause 
Courts is called to the rules, which direct... 
that applications for leave on the part of 


such officers should be submitted,» through 


the High Court,"to the Government. 


al 


A. ’ 
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Circulates leita 
gal, and requ 
every case of 

ays Mogusiff. 


ointment bifthem of an officiat- 


Judges to {in to that officer 


CIVIL LIRÇULAR MEMO. No. 16. 
- ® 


: (English Department.) 
e e $ 


Present : 
è 


The HW ble Loui S. Jackson, Judge. 


” ® 
@¢-— ° Copy of the following letter is forwarded 


to the Judge of , with a request 
that he will attend to its instructions. 


@ 
t 


l By order of the High Court, 
E W. M. SOUTTAR, 


a v 6 


Fort WILLIAM, 
The 16th Sept. 1873. 


No. 5S 


292. | 


From’ the Accountant-General, Bengal, to 
the Registrar, High Court, dated the 


8th September 18/2. 


b 
ŞIR, ` 


I would: be much obliged by your 
issuing an instruction to Judges to report to 
this office every case*of appointment by 
them of an officiating Moonsiff. Much incon- 
venience is caused hg the pacessity of my 
having to make enquiries in every case 
where a new name appears. 


2. The report sifould contain the name 


of the officer appointed, whether he is a f° l . 


Government servant, the office to which he 

is appointed, and the o@casion of the appoint- 

- ment. The date of joining should also be 

'  communicafed either Vith the first report 

(which will be a good enough time if it is 

kept buck, till the officer joins), or in a sub- 
- sequent separate report. “oa 


r ý 


. @ 
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a 
rom eoa General, Ben- | Circulates Home Department Notification warn- 


ing officers to be careful in granting céPtisi- 
= 


cates to their subordinates. 
€ 
é . say 


CIVIL CIRCULAR MEMO. No. 17. 


Fron? the Registrar of the High Court of 
Judicature at Fort Willinm in Bengal, 
Appellate Jurisdiction, dated the 4th 
November 1873. 


(English Department.) 


Tuae following Notification by the Govern- 
ment of fndia, Home Department, dated the 
17th October last, is circulated for the inform- 
ation and guidance of all judicial officers, 
and the Court enjoins the strictest compli- 
ance with the instructions therein laid 


Registrar, | down. 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Registrar. 


No. 3204. 
HOME DEPARTMENT. 


ä Public. 


Simla, theel 7th October 1873. 
* 


Norirication.—As there is reason go 
believe that the orders of this Department, 
dated the 15th June 1869, warning public 
officers to be careful in granting veertificates 
to their subordinates, are not generally 
known or acted upon, those orders are here 
below republished for general information ; 

. —B 


andeall officers of Goraneri are required 
ecaréfully to observe them:— 


~ Circular to Local Governments and Admin- 
istrattons, dated the 15th June 186% 


“The Governor-General in Council has 
recently had under consideration a ense in 
which a publie officer, the IA of a Depart- 
ment, in granting a certificate to one of 
bis subordinates, suppressed the true reason 
ror which the subordivate had been removed 
on his appointment. Such an omission 

‘ay obviously be injurious to the interests 

i the public service. I am therefore 
~ireeted to draw attention to the subject, and 
>» request the issue of orders to all public 

ficers, warning them to be careful, in giv- 
ag certificates to their subordinates, to state 
„āe whole truth in respect of character and 
: ause of dismissal or resignation of appoint- 
ent,” r 


A.C.LYALL, ° | 
Secretary to the ‘Government of India. 


e 
‘ 
ea nmr arr AA 





Calls for statement regarding compulsory sales of 
immoveable property not conducted by the 
agency of the Collector. 


CIVIL CIRCULAR MEMO. No. 18. 


From the Registrar of the High Cours of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to District 
Judges and Judicial Commissioners, 
dated the 10th November 1873. 


(English Department.) 


ALL District Judges and Judicial Com- 
T missioners are hereby requested to obtain 
from their own offices, as wel as from the 
Courts subject to their control, the particu- 
lars set forth in the annexed ferm regarding 
compulsory sales of immoveable proper 
noj conducted by the agendy of the Collector, 
and submit the same to the Higl? Court for 
the information of Government. 


Register of Transfers by compulsory Sale. 
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CIVIL CIRCULAR ORDER No. 24. | = tẹ 


wy 


The return | From the Registrar df the High Court of? 


in question should embrace the official yem”) Judicature at Fort William in Be: gal, 


1872-73, and should be similarly submitted 
in future years. 

2. By the words “ great zemindarees,” 
in the firstcolumn of the form, are intended 
zemindarees paying more than Rs. 50,000 
sevenue: and by “large zemindarees, # 
those paying mbre than Rs. 5,000, revenue," 


my i . 


Order No. 32, dated 8th November 1870, ` 


Appellate Jurisdiction, dated the ANAR y l 
November 1873, * s7 4 


s 
(English Bopartment.) 
Iw supersession of such portion of Circular 


a e `% 
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4 
eclares t Statęments named on the | Again enjoins on District Judges the necessity of 


i ‘ne the Court | showing in Quarterly Returns the umber uf œ 
morgin to. be Ni 'onger nec ie nl aa days devoted to civil work during Quarter. ° 
6 and 6 Ag StatemWnts showing Ņ 13 pieased to 


ihe fiverage duration of suits and “direct the pre- CIVIL CIRCULAR ORDER, Me ‘19. ° 


appeals. e paration of : ; : 
š a e From the Registrar of the High Courto 
those Statements for the year 1873 and for ó ladcä a : fie) William in ae. 


future years, in accordance with the instruc- diction. dated the 29th 
tions contained m Circular Order No. 6, Ap A Er T HON Ogre k f 
elated 9th March 1870, which should be ~ i 

(English Department. ) 


carefully observed. ê 


Those instructions should also guide Tue attention of District Judges is again 
the Local Courts in filling up columns 19 and | called to the necessity of showing in thvir = ¢ 
20 of J@dicial Statement No. 8 (Circular | Quarterly Returns the number of days they 
~ Order aka dated ih November 1870), | devoted to civil work during the period 
-which provide for the exhibition of the aver- | embraced by those returns, the Court having 

age duration of sujts contested and uncon- | observed that the requirements of Circular 
= tested. Memorandum No. 3, dated 28th February 

3. The Court desire also that, in calcu- last, have been very frequently overlooked. 

Jating the duration of cases, whether origi- EET 

neh grea appari the reckoning ber suas Circulates Financial Department and Bengal 
from the dite of institution, and not from Office Resolutions, regarding curtailment 
that of transfer. of expenditure, in consequence uf apprehended 


Pen. ; scarcity in Bengal, and the serious loss of 
Ne ree revenue consequent thereupon. 


á 
* 


2 RESOLUTION by the Government of 


vases in which ihs aousi is a soldier or person India, Finaneial Department, No. 2997, 

olding any rank in the Army, the warrant should dated Fort William, the 14th Novem- 

set forth accurately the rank of the prisoner and ber 1878, 

the Regiment or Military Department to which 
- -he belongs. 















In consequence of the failure of the autumn 
rice crop throughout a large part of the terri- 
tories administered by the Lieutenant-Gov- 
ernor of Bengal, there is reason to fear that 
there may be a large expenditure of money 
for the relief of distress, and a serious loss 
of revenue, 

2. The Viceroy and Governor-General 
accordingly deems it necessary to invite the 
attention of Locul Governments and Chiefs 
of Departments to the imperative necessity 
that is laid upon the Government and its a” 
officers for the immediate curtailment of all 
expenditure that can be reduced, postponed, - 
or dispensed with. The scarcity in Bengal 
may cause Æ cqusiderable strain on the 
general resources of the State, and expenditure 
that would be proper under ordinary circum- 
stances wonld be 8ut of place now. ° 

3. His Excellency degjres that each officer 
“will tuke immedfate steps to stop any expen- 
diture in the present vear that can be prevented, 
and that all estimates of charge for the 
coming year, 1874-75, may be re-considered 
and reduced to the utmost possible’ extent. 

4. No increase of expense should for the 
present be suggested that can--by any means 


-i I 


CRIMINAL CIRCULAR ORDER No. 12. 


From the Registrareof the High Court of 
Judicature, at Fort ‘William in Bengal, 
Appellate Wurisdiction, dated the 28th 

: November 1873. 


h 
° (English Department.) 


* 


o@ P aa 


In continuation $f Circular Order No. 10, 
dated 27th August 1873, the Court is pleased, 
at the request af His Honor the Lieutenant- 
Governor, under instructions from the Gov- 
ernment of India, to direct that in all cases 
where the accused is a%oldier or person hold- 
z Ing any rank in the Army, the warrant for 

detention or imprisonment shall set forth 
accurately the rank of the prisoner and the 
Regiment orgiiilitary Department to, which 
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The Vicaroy ‘and Governor-General is 

` ‘confident thas officers: of tha Government 
“will recognize the necessity for these instruc- 
tfons, and he looks for their loyal co-qpera- 


_. 
tiou in giviiig effect to them, 





Do RDSOL UTIQN (Statistied Department) 
of the Government of Benyal, Calcutia, 
dated the 21st November 1873. 


d 
“CAD 
A Resolution of the Governmelit. of 
India in the Financial Department, 
‘* o No, 2997, dated the 14th November 1878, 
‘ itviting the attention of this Govern- 
' ment to the imperative necessity of 
v » Immediate curtailment-of all expenditure 


` 
tinn 
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(2) Oh tiging settle 


(3) Orissa “fle ext 


brtaking 


ent 


n jails. 


(4) Avoidable xpenditur 
andary verification for tin ` 


. (5) Nepaul- b 


present year. |, 


(6) The field sneer in Behar; if the Irri- 
gation Department see no objection. 

2. With regard to the® first project, thb 
Lieutenant-Governdr will be glad if thee 
member, in charge would issue orders, afi ér, 
consulting the agents ‘as to the experjnental 
schemes which enn be foregone without wo- 
pardiziug the revenue. ý 


OIRCULA® No. ff” 


Copies forwarded to one Registrar of the 
High Court. 


; "h 


that csu be reduced, in consequence of |. 


the large expenditure of money and loss 
of revenue which may arise from the 
threatened failure of crops in Bengal, 
- In circulating these orders to all heads of 
- jpariments 1 and to Commissioners of Divi- 
» ins, the Lientenant-Govervor hopes that 
ery possible endeavour will be made by 
ads of Departments to curtail: expenditure 
far as possible. At the same -time His 
onor desires that the following projects and 
idertakings may be postponed : — 
(1) Experimental projects in the Opium 


} 


epartment, 
“y 
+ 
+ 
t 
t 
i | `% of “ 
} a 
; ’ 
+ + 
'” £ A 
r z 
z + 
“ i q 
ac l t i : ` 
5 | + ' » gy Š 
y% e aag, 
A ESA 
à h t aie i 
v. Ci. u 
J Ld 
ee `° @ è 
~| , g © 
pA hd 
’ + s 
= 
&@ 
s ba S Go 
iy a * e + ‘ e ; $ 
. a ra 
h L 
e e . 
; t $ 
at $ 4 
. ° . 
@ a 
' E A i P d t 3 ) 
t wn «ode # 
e f 
5 F š + 
r è $ 
“|G à 1 i © ` $- há p a2 
A (d pa 
á 
Ri } i 1 à " + + g,) 
a 1 
4 Ne; : md : 3 
4 “ A F * f i 


CIRCULAR MEMO. No. 20. 
Dated Caleutta, the 4th Decefhber 1878., 


Hien COuRT. 
(English Department.) >- 


Copy of the foregoing Circular No. 84 of 
the Government of Bengah witl? the Resolu- 
tion of the Government of India referred to 
therein, is circulated for the information and 
guidance of all Civil Courts under the contral 
of the High Court. 
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